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September  27.  1850  (9  Stat,,  496),  dona- 
tion  claim 

September  2K,  1850  (9  Stat.,  519),  swamp 
grant 388,667 

February  14, 1863  (10  Stet.,  158),  sec.  5, 
donation  claim 349 

March  2, 1863  ( 10  Stat.,  172),  sec.  1,  mis- 
sion lands 365 


Page. 

Mi 


I   April  28, 1870  (hi  Stat.,  ffil)  Nebraska. . . . 
553  I  May  31, 1870  (16  Stat.,  378),  Northern  Pa- 
cific     14,600 

June  28, 1870  (16  Stat.,  38t)),  Southern  Pa- 
cific           185 

June  8,  1872   (17   Stat,  333),  Soldiers' 

homestead 354 

June  10. 18?2  ( 17  Stat.,  :?78^  private  claim         200 
June  22, 1874  (18  Stat.,  194),  R.  R.  indem- 
nity   •. ia5,ii60.689 

March  3, 1875  ( 18  Stat. ,  482) ,  right  of  way .        45:1, 

636,674,685 


July  17, 1854  (10  Stat.,  3JJ4),  Sioux  scrip.      40,42      April  21.1876  (19  Stat., 35)— 


February  22, 1856  (10  Stat.,  1165),  Indian 
treaty ". 302,601,568 

March  2, 1865  (10  Stat.,  634),  swamp  in- 
demnity  —         657 

May  17. 1«i6  (11  Stat,  15),  R.  R.  grant.. 

June  3. 1856  (11  Stat,  17),  R.  R.  grant .. 

June  3,  1866  (11  Stat.,  20),  Wisconsin 
R.  R.  grant 33,288,469,558 

March  3, 1857  (11  Stat.,  200),  sec.  2,  5  per 
centfnnd 550 

March  12,  1860  (12  Stat.,  3),  Minnesota 
swamp  grant 76,388 

June  22. 1860  ( 12  Stat ,  85) ,  private  claim .         200 

January  29, 1861  (12  Stat,  127),  admission 
of  Kansas 562 

July  1,  1862  (12  Stat,  489),  Sioux  City 
R.  R.grant 341 

March  11,  1863  (12  Stat.,  1249),  Indian 
treaty 501,580 

Octol»er  2,   1863  (13   Stot,  667)  Indian 
treaty 302 

May  5, 1864 1 13  Stat,  66 ),  Wisconsin  R.  R. 
grant 83,238,469,568 

May  7, 1864  ( 13  Stat,  695),  Indian  treaty.  501, 580 

July  2,  1864  (13  Stat.,  356),  Sioux  City 
R.  R.grant 341 

July  2, 1864  (13  Stat.,  365)— 

Northern  Pacific 14,443 

Sec.  2,  Northern  Pacific 454,568 

Sec.  3,  Northern  Pacific 255 

Northern  Pacific,  sec.  21 471 

July  2,  1H&4  ( 13  Stat.,  aW),  sec.  19,  Bur-  , 

lington  and  Missouri  River  grant 537  ' 

July  7,  1.S64  ( 13  Stat. ,  %5 ) ,  wagon  road . .         171 

July  5,  1866  (14  Stat,  89),  wagon-road 
grant - 654 

July   25,    1866    (14    Stat,   239;,    R.    R. 
grant 254,308,349 

July  26, 1 WS6  ( 14  Stat . ,  292) ,  Southern  Pa- 
cific   214,429,494 

December  26, 1866  (14  Stat.,  374),  wagon 
road 171 

February  19,  1867  (15  Stat,  506),  Indian 
treaty 553 

February  25, 1867  (14  Stat.,  409),  wagon- 
road  grant 271,509 

March  2,  1867   (14   Stat,  544),  private 
claim 200 

February  24,  1869  (15  Stat.,  6<i5),  Indian 
treaty 663 


Sec.  1.  R.  R.,  withdrawals 224,264 

Sec.  2 t)86 

March  3, 1877  (19 Stat, 3!l2). seel,  town- 
site 19 

452      June  3,  1878  (20  Stat.,  89).  timber  and 

273  I      stone 96,234.337.345,424,547,719 

June  14, 1878  (20  Stat..  113), timber  cul- 
ture   38,167.209 

March  3, 1879  (20  Stat.,. 352),  certificate  of 

deposit 280 

March  3, 1879  (20  Stat. ,  472).  final  proof. .         549 
May  U,  1880  (21  Stat.,  140)— 

Sec. 2,  contestant..  189. 250, 301, 419, 462. iK)! 

Sec.  3,  homestead  settlement 81 .  160 

June  15,1880  (21  Stat.. 2157),  sec.  2, home- 
stead  81,264,4'i».484 

June  16.1880  (21  Stat, 287), repayment..  323,615 
April  26, 1882  (22  Stat ,  49 ) .  mining  claim.         275 

May  17,1884  (23  Stat, 24),  Alaska 334 

July  4,  1884   (23  Stat.,  89).  Mille  Lac 

lands 502,578 

July  4,1884  (23  Stat.  101), attorney 435 

July  5. 18S4  ( 23  Stat. .  108) .  abandoned  mil- 
itary reaervaHon 3,597 

March  3,  1885  (23  Stat.,  340),  Umatilla 

lands 315 

February  8,  1887  (24  Stat..  388)— 

Indian  allotments 709 

Sec.  4,  Indian  lands 36 

Sec.  8,  allotment  rights 216 

March  3,1887  (24  Stat.,, 550)— 

R.  R.  adjustment   62.170 

Sec.  3 429 

Sec.  5 as,34, 

94,216.238.4.59.515, 
549, 558,  .587. 669.682 
October  2. 1888  (25  Stat. ,  .526 ) .  arid  lands .         370 
January  14,  1889  (25  Stat,  (»2).  Indian 

lands 302, 388, 490.  .500. 578 

February  22,1889  (25  Stat, 676).  sec.  13,  5 

I>er  cent  fund 550 

March  1,1889  (25  Stat.,  757),  sec.  2,  Okla- 
homa lands  147 

March  2, 1889  (25  Stat. ,  85J)) ,  wagon  road .         170 
March  2, 1889  (25  Stat.,  854)— 

Sec.  1,  private  entry 15, 558, 657 

Sec.  2,  second  homestead 99,490 

Sec. 3,  leave  of  absence. . . .  142, 180, 706, 716 

Sec.  6.  additional  homestead 95, 257 

March  2, 1889  (25  Stat. ,  871) ,  Indian  lands.  38 
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March S,  1889  (26  Stat. , 88}>).  sec.  Sl«  Sioaz 
lands 561 

March  3, 1880  (25  Stat.,  9a5),  Kansas  5  i>er 
cent  fnnd -         551 

March  2, 1889  (26  Stat., 989), sec.  13,  Okla- 
homa lands 147,484 

March  2, 1889  (25  Stat.,  1008),  forfeited  R. 
R.  grant 216,3«) 

May  2,  1800  (::6  Stat,  81)- 

Sec.  21 ,  Oklahoma  homestead 588 

Sec.  22,  Oklahoma  townslte 190,867 

May  8, 1890  (26  Stat. ,  101) ,  right  of  way. .         674 

May  14,  1890  (20  Stat.,  109),  Oklahoma 
townsite 116,607 

May  26, 1890  (26  Stat.,  121),  entry  affida-  | 

vits 488,516,526  j 

Jnne  20,  1890  (23  Stat.,  169),  reservoir  ' 

lands 324 

July  10, 1890  (36  Stat.,  227),  miUtary  res- 
ervation      97,287 

August  ao,  1890  (26  Stat., 991),  arid  lands  370,520 

September  20, 1890  (26  Stat.,  496),  forfei- 
ture of  R.  R.  grants 14,60,110 

September  29, 1890  (26  Stat. ,  496),  sec.  2. .  392, 622 

September  29,  ICOO  (26  Stat. ,  496) ,  sec.  3. .        117, 
127, 131 ,  138, 204, 2I»,  255, 290, 386, 442, 486, 518 

September  29, 1890  (26  Stat,  496),  sec.  7.         560 

September  30, 1890  (26  Stat.,  684),  exten- 
sion of  time  payment 211,519 

October  1, 1F90  (26  Stat.,  647),  Northern 
Pacific  R.R.  lands 375 

February  28, 1891  (26  Stat.,  794),  Indian 
allotments 709 

February  28, 1891  (26  Stat,  794),  sec.  4, 
Indian  lands 36 

February  28, 1891  (26  Stat.,  796),  school 
indemnity 429 

March  3, 1891  (26  Stat.,  854),  sees.  16  and 
17,  private  claim 523,524 

March  3, 1891  (26  Stat.,  1005)— 

Sec.  2,  desert  entry 1 


Page. 
March  3, 1881  (::6  Stat,  1095)— 

Sec.  5,  homestead 547 

Sec.  6,  homestead 196,488,555 

Sec.  7,  confirmation . .  81,131,174,500, 651, 600 

Sec.  9,  public  sale 15 

Sees.  12  and  13,  Alaska 608 

Sec.  17,  reservoir  sites 371,522 

Sees.  18-20,  right  of  way 709 

Jnne  17, 1892  (27  SUt.,  52),  Klamath  Res- 
ervation          608 

June  25, 1892  (27  Stat,  59),  R.  R. lands. . .  444 
July  26, 1892  (27  SUt.,  270),  contestant. .  301 
August  4, 1892  (27  Stat.,  348),  timber  and 

stone 97,284,346,424 

February  21, 1898  (27  Stat.,  740),  private 

daim 523,624 

March  3, 1883  (27  Stat.,  640)- 

Oklahoma  land 

Sec.  10,  Oklahoma  lands 

December  19. 1898  (28  Stat.,  576),  Indian 

lands 

May  4,  1894  (28   Stat,,  71),  Okhihoma 

lands 

July  26, 1894  (28  Stat,  123),  extension  of 

time  for  payment 211,518 

July  31,  1804  (28  Stat.,  208),  sec.  8,  ac- 
counts          583 

August  18,  1894  (28  Stat.,  397),  soldiers' 

additional G09 

August  23, 1894  (28  Stat.,  491),  abandoned 

military  reservation 456,507 

December  29,1894  (28  Stat,  599),  second 

homestead 179 

January  23, 1896  (29  Stat,— ),R.R.  lands.        204, 

290.386,444 
February  26,1806  (29  Stat,  — ),  leave  of 

absence 524 

March  4, 1896  (29  Stat.,  — ),  timber-cul- 
ture proof  350,526 

June  3,  1896  (29   Stat.,  — ),  commuted 
homestead 717 


613 
196 

503 

196 


REVISED  STATUTES  CITED  AXD  CONSTRUED, 


Section  454 270 

Section  2238 38 

Section  2i59 260 

Section  22iXJ 81,280 

Section  2274 80 

Section  23.75 429 

Section  2270 429 

Section  2»9 95,490,594 

Section  22JX) 547 

Section  2^'91 408,428,446,467,515 

Sectiou  2r?2 405 

Section  2204 526 

Section  23G1 194,484,489,555,718 

Section  2304 24C 

Sections  2304-2309 354 

Section  2306 690 

Section  2307 351 

Section  2319 125 

Section  2321 83 

Section  2322 285 


Section  2324 

Section  2325 7,17,84,253, 

Section  2326 16,274,344,528, 

Section  2:.e9 

Section  2330 

Section  2331 

Section  2334... 

Section  2337 

Section  2347 

Section  2348 307, 

Section  2349 

Section  2350 

Section  2351 

Section  2352 

Section  23re 

Section  2387 

Section  2408 

Section  2477 

Section  5498 


410 
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411 

134 

406 
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Rule  1 189,209.468 

Rules 189,209,468 

Rale  3 189.209,468,609 

Rule  4 469 

Rules 469 

Role  6 469 

Rule  7 469,641 

Role  8 469 

Roles  9-14 469 

Rnlo  9 89,222,437,708 

Role  11 566,706 

Role  17 26 

Role  SO 632 

Role  23 682 
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Rule  24 538 

Rule  41 314 

Rule  48 6,16,67,512,641 

Rule53 328 

Rule  64 189.248,314,430 

Rule  55 113,296,421 
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DECISIONS 

RELATING   TO 

THE    FXJI^LIC    LA^I^DS 


I>X:S£RT  IiA10>  ENTRY— ASSIGXMEXT— CITIZENSHIP. 

Nevada  Southern  Ry.  Oo.  ♦ 

Under  the  provisions  of  the  act  of  March  3,  1891,  the  assignee  of  a  desert  entryman 
is  not  required  to  be  a  resident  citizen  of  the  State  or  Territory  in  which  the 
land  is  situated.  It  is  sufficient  in  such  case  if  the  assignee  is  a  citizen  of  the 
United  States. 

A  corporation  organized  under  the  laws  of  a  State  is  in  contemplation  of  law  a 
citizen  of  the  United  States^  and^  as  such,  can  take  and  hold  by  assign meut  a 
desert  entry. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  December 
(J.  I.  H.)  28,  1895.  (E.  M.  E.) 

This  case  involves  the  SW.  \  of  the  :N^E.  J,  the  W.  J  of  the  SB.  J  and 
the  SE.  i  of  the  SE.  J,  Sec.  30,  T.  9  N.,  E.  23  B.,  Los  Angeles  land  dis- 
trict, California. 

The  record  shows  that  on  December  14, 1893,  the  local  officers  trans- 
mitted to  your  office  the  assignment  by  F.  L.  Morgan,  a  native  bom 
citizen  of  the  CJnited  States,  who  had  made  desert  land  entry  of  the 
above  described  tract,  to  the  l^evada  Southern  Eailway  Company,  a 
corporation  organized  in  Colorado,  together  with  the  first  yearly  proof. 
.  Your  office  on  AprU  7, 1894,  refused  to  recognize  the  assignment,  aa 
the  company  is'a  foreign  corporation. 

Sections  5  and  7  of  the  amendatory  act  of  March  S,  1891,  both  give 
the  entryman  the  right  to  assign  at  any  time  prior  to  final  proof,  but 
do  not  place  any  qualifications  upon  the  assignee. 

In  ex  parte  Fred  W.  Kimble  (20  L.  D.,  67),  it  was  held,  inter  alia 
(syllabus) : 

Under  the  proYisioDS  of  said  act  the  assignee  of  a  desert  entryman  need  not  show 
on  final  proof  that  he  is  a  resident  citizen  of  the  State  or  Territory  in  which  the  laud 
is  situated.  It  is  sufficient  in  such  case  for  the  assignee  to  show  that  he  is  a  citizen 
of  the  United  States. 

*  Not  reported  in  Vol.  XXI. 
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In  the  circular  of  January  26,  1894  (18  L.  D.,  31),  however,  it  was 
sold: 

In  the  matter  of  the  assignment  of  desert  land  claims,  as  recognized  by  the  act  of 
March  3, 1891  (26  Stat.,  1095),  I  have  to  advise  yon  that  this  Department,  in  the  con- 
struction of  said  act,  holds  that  the  assignee  must  possess  the  qualifieations  required 
of  the  original  applicant  in  the  matter  of  citizenship  and  residence  in  the  State  or 
Territory  in  which  the  land  claimed  is  situated.    See  14  L.  D.,  565. 

You  will,  therefore,  require  the  assignee,  whenever  the  assignment  of  a  desert 
claim  is  filed  in  your  office,  to  show  the  qualifications  exacted  of  an  original  appli- 
cant under  the  desert  land  law,  in  these  particulars,  and  advise  him  that  if  he  fails, 
within  thirty  days  from  notice,  to  make  the  showing  required,  that  his  assignment 
will  not  be  recognized.  All  assignments  filed,  however,  should  be  forwarded  to  this 
office  with  due  report  of  action  thereon. 

In  the  case,  supra^  in  criticising  this  circular,  it  was  said,  page  70  of 
the  opinion: 

After  more  mature  deliberation  on  this  subject,  I  am  disposed  to  think  these 
instructions  take  too  narrow  a  view  of  the  statute,  and  so  far  as  applied  to  this 
question  of  citizenship,  are  erroneous. 

From  what  has  been  said  hereinbefore  in  regard  to  the  word  ''entry,"  as  used  in 
the  statute  and  amendment^  it  will  be  seen  that  it  applies  only  to  the  original  entry, 
and  that  the  qualifications  of  those  entitled  to  make  entry  as  prescribed  in  section  8 
do  not  include  the  assignees  of  any  original  entryman  in  the  matter  of  making 
final  proof.  It  will  be  observed  that  in  section  7  is  found  the  method  to  be  pursued 
to  obtain  patent.  It  provides  that  at  any  time  within  four  years  upon  making  satis- 
factory proof  of  the  reclamation  and  cultivation  of  the  land  to  the  extent  expressed; 
''that  he  or  she  is  a  citizen  of  the  United  States,''  and  on  payment  of  the  addi- 
tional sum,  patent  may  issue  "to  the  applicant  or  his  assigns.'' 

Congress  contemplated  an  assignment  of  these  desert  land  entries.  The  object  of 
making  this  class  of  entries  an  exception  to  the  unvarying  rule— except  as  to  coal 
entries — can  bo  readily  understood.  It  is  a  matter  of  common  knowledge  that  the 
effecting  of  a  thorough  or  sufficient  reclamation  of  desert  lands  in  many  instances 
involves  the  erection  of  permanent  dams  or  reservoirs  for  the  purpose  of  storing  the 
water  in  the  season  when  at  fiood,  and  the  construction  of  canals  for  carrying  the 
water  many  miles  in  length.  From  these  canals  lateral  ditches  must  be  run  to  the 
particular  tracts  to  be  irrigated.  All  this  means  permanent  structures  on  exact 
grades  to  prevent  washing;  headgates  wherever  the  lateral  ditches  leave  the  main 
canal,  constructed  accurately  to  avoid  waste,  and  so  that  tho  quantity  of  water 
required  may  be  exactly  measured.  It  is  needless  to  say,  perhaps,  that  all  this 
requires  a  greater  amount  of  capital  ofttimes  than  can  be  famished  by  the  resi- 
dents in  the  desert  country.  To  induce  those  of  our  people  who  have  the  money 
to  further  these  great  enterprises.  Congress  wisely  provided  that  these  desert  entries 
might  be  transferred  under  certain  limitations  and  restrictions  so  that  the  assignees 
who  have  invested  capital  in  the  construction  of  these  waterways  might  be  assured 
of  some  compensation  for  their  outlay.  If  the  construction  heretofore  placed  on 
this  act  is  to  prevail,  that  the  assigns  must  also  be  resident  citizens  of  the  State  or 
Territory  where  the  land  is  located,  it  might  defeat  the  object  Congress  had  in 
view. 

I  have  thus  quoted  in  extenso  the  opinion  in  the  Kimble  case,  as  it 
clearly  sets  forth  the  reasons  for  the  change  from  the  holding  of  the 
Department  as  set  forth  in  the  circular  under  discussion.  It  is  evi- 
dent, therefore,  that  it  is  not  necessary  that  the  assignee  should  be  a 
resident  citizen  of  the  State  in  which  the  land  is  situated.    The  latter 
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portion  of  the  syllabus,  supra^  is  as  follows:  '^It  is  sufficient  in  such 

case  for  the  assignee  to  show  that  he  is  a  citizen  of  the  (Jnited  States." 

Can  a  railroad  company  be  a  citizen  within  the  meaning  of  the  lawf 

In  Daily  v.  Marquette,  Houghton  and  Ontonagon  E.  E.  Co.  et  al.  (19 

L.  D.,  148),  it  was  held  (syllabus),  inter  alia: 

A  corporation  organized  and  existing  nnder  the  laws  of  a  State,  is  in  contempla- 
tion of  law  a  citizen  of  the  United  States,  and  as  snch  entitled  to  invoke  the  con- 
firmatory proTisions  of  section  fonr,  act  of  March  8, 1887. 

In  Louisville  B.  B.  Go.  v,  Letson  (2  How.,  497,  page  558,)  the  supreme 
court  decides: 

That  a  corporation  created  by  and  doing  business  in  a  particular  State  is  to  be 
deemed  to  aU  intents  and  purposes  as  a  person,  although  an  artificial  person,  an 
inhabitant  of  the  same  State,  for  the  purpose  of  its  incorporation,  capable  of  being 
treated  as  a  citizen  of  that  State,  as  much  as  a  natural  person. 

See  also  Minneai>olis  and  St.  Louis  Bailway  Company  €.  Beckwith 
(129  U.  S.,  26). 

There  is  no  danger  under  this  construction  of  the  law  of  corpora- 
tions taking  by  assignments  large  tracts  of  land,  inasmuch  as  section  7 
of  the  amendatory  act  provides, 

but  no  person  or  association  of  persons  shall  hold,  by  assignment  or  otherwise,  prior 
to  the  issue  of  patent,  more  than  three  hundred  and  twenty  acres  of  such  arid  or 
desert  lands. 

My  conclusions  are  that  it  is  not  necessary  for  an  assignee  to  be  a 
citizen  of  the  State  in  which  the  land  lies,  nor,  in  the  absence  of  statu- 
tory requirements,  that  the  assignee  must  show  the  same  qualifications 
as  the  original  entryman,  a  natural  person. 

I  am,  therefore,  of  opinion  that  the  Kevada  Southern  Bailway  Com- 
pany, a  corporation  organized  under  the  laws  of  Colorado,  can  take 
and  hold,  by  assignment,  the  desert  entry  of  Morgan. 

Your  office  decision  is  reversed. 


abajstdovrsd  ^suatabrz  resebvatiok— homsstead. 

Geobge  Delius. 

Beeldenoe  on  a  tract  within  a  military  reservation  that  is  subsequently  abandoned, 
acqnired  by  one  while  employed  as  custodian  of  said  reservation  does  not  confer 
a  right  of  entry  under  the  proviso  to  section  2,  act  of  July  5, 1884. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Ja/nuary 

4, 1896.  ( W.  A.  B.)  1 

The  land  here  involved,  commonly  known  as  Greenwood  Island,  and 
described  as  fractional  parts  of  section8  18  and  19,  township  8  S.,  range 
S  W.,  tSt.  Stephen's  meridian,  Mississippi,  was  purchased  by  the  United 
States,  on  August  2, 1848,  from  Jacob  Baptist  and  wife,  for  military 
purposes,  and  remained  a  military  reservation  from  that  time  until 


4:  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 

December  18, 1890,  when  it  was  turned  over  to  the  Department  of  the 
Interior  for  disposal  under  the  provisions  of  the  act  of  July  5, 1884 
(23  Stat.,  103). 

September  19, 1894,  George  Delius  applied  to  enter  said  tract  as  a 
homestead  (.presumably  under  the  proviso  to  the  second  section  of  said 
act  of  July  5, 1884),  claiming  residence  thereon  since  February  1, 1883. 

This  application  was  transmitted  to  your  office  without  action  by  the 
register  and  receiver,  and  was  rejected  by  your  office  on  November  22, 
1894,  for  the  reason  that 

Seo.  2  of  the  act  of  July  5,  1884,  providing  for  entry  under  the  homestead  laws  by 
settlers  on  land  turned  over  to  the  Interior  Department  for  disposal,  expressly  pro- 
vides that  such  lands  must  have  been  subject  to  entry  under  tbe  public  land  laws  at 
the  time  of  their  withdrawal.  The  island  in  question  was  purchased  by  the  United 
States  for  the  purpose  of  creating  a  military  reservation  and  was  not  public  land, 
subject  to  disposal  as  such,  on  August  2,  1848^  and  is  not  therefore  subject  to  home- 
stead entry  under  said  act  of  July  5,  1884. 

Delius'  appeal  from  your  action  brings  the  case  before  the  Depart- 
ment. 

It  is  not  necessary  here  to  pass  upon  the  question  as  to  whether  this 
land  was  subject  to  homestead  entry  under  the  proviso  to  the  second 
section  of  the  act  of  July  5, 1884,  as  this  office  is  in  receipt  of  official 
information  from  the  War  Department  to  the  effect  that 

George  Delius  was  appointed  custodian  of  the  military  reservation  of  Greenwood 
Island,  Mississippi,  by  the  Secretary  of  War,  June  18,  1884,  to  serve  without  pay. 
His  duties  consisted  principally  in  keeping  squatters  off  the  reservation,  encroach- 
ments being  constantly  made  by  claimants  to  the  property. 

The  proviso  to  the  second  section  of  the  act  of  July  5, 1884,  reads  as 
follows: 

Provided f  That  any  settler  who  was  in  actual  occupation  of  any  portion  of  any 
such  reservation  prior  to  the  location  of  such  reservation,  or  settled  thereon  prior 
to  January  first,  eighteen  hundred  and  eighty-four,  in  good  faith,  for  the  purpose  of 
securing  a  home  and  of  entering  the  same  under  the  general  laws,  and  has  continued 
in  such  occupation  to  the  present  time,  and  is  by  law  entitled  to  make  a  homestead 
entry,  shall  be  entitled  to  enter  the  land  so  occupied,  not  exceeding  one  hundred  and 
sixty  acres  in  a  body,  according  to  the  government  surveys  and  subdivisions. 

Delius'  residence  upon  this  land  being  that  of  a  duly  appointed  gov- 
ernment agent,  charged  with  the  duty  of  keeping  trespassers  off  the 
reservation,  it  can  not  be  said  that  he  settled  thereon  <<  in  good  faith 
for  the  purpose  of  securing  a  home  and  of  entering  the  same  under  the 
general  laws,"  and  consequently  he  is  not  entitled  to  enter  this  land  as 
a  homestead  under  the  proviso  to  the  second  section  of  said  act. 

Your  office  decision  rejecting  his  application  is  affirmed. 


Lahbebt  v.  Lambebt. 

Motion  for  review  of  departmental  decision  of  September  23, 1896, 
21  L.  D.,  169,  denied  by  Secretary  Smith,  January  4,  1896. 
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FINAIi  PROOF— PUBLICATION  OF  NOTICE. 

Northern  Pacific  E.  E.  Oo.  v.  Kehob. 

Kotice  of  intention  to  submit  final  proof  will  be  held  good  as  against  a  railroad 
company,  where,  in  the  publication  thereof,  the  ^'general  laud  agent''  of  the 
company  is  specially  cited,  and  a  protest  against  the  proof  is  subsequently  filed 
by  said  agent,  and  no  exception  is  taken  therein  as  to  the  service  of  said  notice, 
nor  objection  made  thereto  on  appeal. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

4 J 1896.  (F.  W.  0.) 

I  have  considered  the  appeal  of  tlie  Northern  Pacific  Eailroad  Com- 
pany from  your  ofidce  decision  of  August  6, 1894,  holding  for  cancella- 
tion its  indemnity  selection  covering  the  S.  J  of  the  NW.  J  and  lots 
2,  3,  4  and  5,  Sec.  15,  T.  12  N.,  E.  7  E.,  Vancouver  land  district,  Wash- 
ington, on  account  of  the  settlement  claim  of  Patrick  Kehoe. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany and  was  included  within  its  list  of  selections  filed  October  27^ 
1891. 

On  November  11, 1891,  Patrick  Kehoe  was  permitted  to  make  home- 
stead entry  of  this  land,  and  on  February  9, 1892,  notice  was  published 
of  his  intention  to  make  final  proof  on  April  6,  1892. 

In  this  notice  Paul  Schulze,  general  land  agent  for  said  company, 
was  specially  cited.  On  March  8,  1892,  said  Paul  Schulze  filed  on 
behalf  of  the  company  a  protest  against  the  proof  proposed  to  be  sub- 
mitted  by  Kehoe  in  which  a  superior  claim  on  account  of  the  grant  was 
set  up.  At  the  date  of  the  ofier  of  proof  no  appearance  seems  to  have 
been  made  by  the  company. 

This  proof  shows  that  Kehoe  made  settlement  upon  the  land  in  July, 
1886;  that  on  the  10th  of  that  month  he  built  a  house  and  has  since 
made  valuable  improvements,  valued  at  the  time  of  the  offer  of  proof 
at  $800,  and  that  from  the  date  of  settlement  to  the  time  of  his  offer  of 
proof  he  had  continued  to  occupy,  claim  and  improve  the  land. 

The  company's  protest  was  dismissed  April  11, 1892,  and  the  same 
day  certificate  was  issued  on  Kehoe's  proof.  The  company's  appeal  to 
your  office  resulted  in  the  decision  of  August  6, 1894,  which  sustained 
the  action  of  the  local  officers  holding  that  as  the  land  was  within  the 
indemnity  limits  the  company  could  acquire  no  right  thereto  until  duly 
selected,  and  as  Kehoe  had  settled  upon  the  land  prior  to  the  com- 
pany's selection  his  settlement  claim  was  sufficient  to  bar  the  right  of 
selection  in  the  company,  which  selection  was,  as  before  stated,  held 
for  cancellation. 

The  company  has  appealed  from  your  office  decision  and  in  a  brief 
filed  by  resident  counsel  it  is  stated : 

Without  entering  into  a  discuHsion  as  to  the  rij^ht  of  Kehoe  to  settle  upon  this  land 
while  it  was  withdrawn,  nor  his  failure  to  make  entry  until  after  the  company's 
selection,  it  is  sufficient  to  note  that  in  his  published  notice  he  fails  to  specially  cito 
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the  company  to  appear  at  the  time  of  his  final  proof.  Under  such  circumstances  the 
Commissioner  was  in  error  in  considering  snch  proof  and  the  same  must  be  returned 
for  new  publication. 

In  view  of  the  recitation  in  this  opinion  in  the  matter  of  notice  given 
by  Kehoe  and  the  action  of  the  compaDy  based  thereon  in  entering  its 
protest,  it  would  seem  that  some  mistake  has  been  made  by  counsel,  or 
that  careful  examination  was  not  made  of  the  record. 

As  before  stated,  in  the  published  notice  Paul  Schulze,  the  general 
land  agent  of  the  company,  was  cited  to  appear  and  under  such  notice 
he  duly  filed  a  protest  on  behalf  of  the  company  against  the  acceptance 
of  the  proof  proposed  to  be  offered  by  Kehoe  setting  up  an  adverse 
daim  in  the  company  under  its  grant.  There  was  no  objection  made 
to  the  manner  of  service  in  this  protest,  and  the  same  was  dismissed 
because  the  proof  as  offered  showed  a  superior  claim  in  Kehoe. 

Neither  in  the  appeal  from  the  action  of  the  local  officers,  nor  in  the 
specification  of  errors  in  the  appeal  filed  from  your  office  decision,  is 
any  exceptance  taken  to  the  sufficiency  of  the  notice  given  by  Kehoe 
at  the  time  of  his  offer  of  proof. 

From  a  review  of  the  matter  I  am  of  the  opinion  that  the  notice  was 
sufficient  and  as  the  proof  shows  a  superior  claim  in  Kehoe,  your  office 
decision  is  affirmed  and  the  company's  selection  will  be  canceled. 


FBACnCX^-APPBAIr- BUIiE  48  OF  PBACTICB. 

Weight  t?.  Bryan. 

To  Justify  the  finality  as  to  the  facts,  provided  for  nnder  rule  48  of  practice,  the  find- 
ings of  the  local  officers  must  he  positive  and  aneqaivooal,  not  arm^mentative 
or  presamptive. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  Jantmry 

4, 1896.  (G.  O.  R.) 

Thomas  L.  Bryan  has  filed  a  motion  for  review  of  departmental 
decision  of  October  1, 1895  (unreported),  which  affirmed  the  judgment 
of  yoor  office,  dated  May  7, 1894,  holding  for  cancellation  his  mineral 
entry  ^o.  256,  made  September  7, 1892,  for  the  S.  i  of  the  KE.  |  of  the 
SE.  J  of  Sec.  13,  T.  15  S.,  R.  70  W.,  Pueblo,  Colorado. 

It  appears  that  on  November  18, 1892,  Fred.  L.  Wright,  in  behalf  of 
himself  and  others,  alleged  occupants  of  the  land,  and  intending  to 
claim  the  same  as  a  townsite,  filed  a  protest  against  said  mineral  entry, 
charging,  among  other  things,  that  five  hundred  dollars  in  labor  and 
Improvements  had  not  been  expended  upon  the  claim  prior  to  obtaining 
receiver's  receipt  therefor. 

Upon  the  hearing  the  register  and  receiver  found  that  contestee  had 
complied  with  the  law,  and  accordingly  recommended  that  the  contest 
be  dismissed.    It  does  not  appear  that  any  appeal  was  taken  from  that 
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finding,  but  yonr  office,  on  receipt  of  the  record,  found  that  the  mineral 
claimant  had  not  complied  with  the  law  in  the  matter  of  expenditures, 
saying,  farther,  that  ^^  according  to  claimant's  own  showing,  the  ground 
involved  has  not  been  sufficiently  tested  to  either  prove  or  disprove  its 
containing  a  valuable  mineral  deposit,"  but  upon  this  point,  and  in 
view  of  the  action  taken,  your  office  declined  to  make  any  decision, 
presumably  upon  the  ground  that  the  failure  of  claimant  to  make  the 
necessary  expenditure  was  decisive  of  the  whole  question. 

In  the  appeal  from  your  office  decision  to  this  Department,  claimant 
urged  that  under  Bule  48  of  Practice  the  findings  of  the  local  office 
upon  a  question  of  fact  become  final  in  the  absence  of  an  appeal,  and 
that  your  office  thereafter  had  no  power  to  change  those  findings, 
except  for  causes  specified  in  the  rule  itself. 

While  the  Department  in  the  decision,  review  of  which  is  sought,  did 
not  discuss  the  x>oint  thus  raised,  it  is  presumed  that  the  same  was 
considered;  and  the  disposition  of  the  case  necessarily  involved  the 
determination  of  the  question  raised  adversely  to  appellant. 

To  entitle  the  claimant  to  patent,  he  must  show  that  ^^five  hundred 
dollars'  worth  of  labor  has  been  expended  or  improvements  made  upon 
the  claim  by  himself  or  grantors,"  Section  2325  of  the  Be  vised  Statutes. 
Upon  this  point  the  register  and  receiiver  find  as  follows: 

The  testimony  on  the  question  of  $500.00  worth  of  labor  and  improyements  is 
▼olnminons  and  in  some  things  conflicting. 

The  impiovements  are  meager,  but  the  labor  performed  by  Bryan  and  Womaok, 
according  to  their  testimony,  goes  to  show  the  intention  on  their  part  to  comply 
with  the  statutory  requirements  in  good  faith. 

^e  are  of  the  opinion  that  a  fair  preponderance  of  the  evidence  under  the  cir- 
enmstances  shows  $500.00  worth  of  labor  and  improvements  to  have  been  expended 
«pon  said  Womack  Placer  prior  to  and  during  the  period  of  publication,  and  recom- 
mend that  mineral  entry  No;  256  be  allowed  to  proceed  to  patent. 

This  alleged  finding,  from  the  words  employed,  can  not  be  regarded 
as  an  affirmative  finding  of  a  &ct.  The  employment  of  the  words, 
namely,  '^a  fifth*  prei>onderance  of  the  evidence  under  the  circumstances 
shows,"  etc.,  indicates  that  the  register  and  receiver  came  to  a  conclu- 
sion without  x>ositive  testimony.  Indeed,  the  local  officers  admit  the 
meager  character  of  the  improvements,  but  think  such  improvement 
*^goes  to  show  the  intention  on  their  part  to  comply  with  the  law,"  etc. 

In  all  such  cases,  the  fiindings  of  the  local  officers  to  justify  the 
finality  referred  to  in  Bule  48  must  be  positive  and  unequivocal,  not 
argumentative  or  presumptive,  as  appears  in  this  case. 

Under  the  drcumstances,  your  office  was  justified  in  looking  into  the 
evidence  which  induced  the  so-called  finding  of  the  local  officers.  That 
evidence  shows  that  the  required  expenditures  had  not  been  made. 

The  motion  is  denied* 
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MINING  CLAIM— ADVERSK  AGRICrULTURAL  CLAIM. 

Aspen  Consolidated  Mining  Compant. 

A  mineral  claimant  who,  in  bis  application  to  purchase,  temporarily  excladea  part 
of  his  claim  that  is  in  conflict  with  an  adverse  agricultural  claim,  does  not 
thereby  absolutely  waive  and  renounce  all  interest  in  the  tract  so  excluded,  but 
may  thereafter  assert  his  right  thereto  by  way  of  protest  against  the  final  proof 
of  the  agricultural  claimant. 

A  mineral  claimant  who  asserts  an  interest  as  against  the  final  proof  of  an  adverse 
agricultural  claimant,  and  asks  a  hearing  thereon,  is  entitled  to  be  heard  on 
appeal  from  the  denial  of  his  petition. 

Secretary  Smith  to  the  CommiHsioner  of  the  General  Land  Office,  January 

4y  1896.  (E.  B.  W.) 

I  have  before  ine  the  petition  of  the  Aspen  Consolidated  Mining 
Company,  filed  June  15, 1895,  for  writ  of  certiorari  in  the  above  styled 
contest.  In  this  petition  it  is  alleged  that  the  petitioner  is  the  owner 
of  the  Fowler  placer  mining  claim  at  Aspen,  Colorado,  and  has  been 
ever  since  1889;  that  said  claim  was  discovered  on  the  15th  of  May, 
1883,  and  located  on  the  19th  of  the  same  month;  that  the  said  claim 
has  never  been  abandoned,  and  that  aiinaal  assessment  work  has  been 
regularly  done  thereon;  that  the  laud  embraced  in  the  said  claim  is 
placer  and  not  agricultural,  and  contains  no  mineral  in  vein  or  rock  in 
place;  that  on  the  10th  of  April,  1885,  the  contestee,  John  Xtkinson, 
made  pre-emption  entry  of  the  N.  ^  NW,  \^  and  NW,  J  NE.  J,  of  Sec 
7,  T.  10  S.,  R.  84  W.,  and  the  NE.  i  NE.  \  of  Sec.  12,  T.  10  S.,  R.  85  W^ 
and  offered  final  proof  September  27, 188(5;  that  the  said  pre-emption 
entry  conflicts  with  and  embraces  a  portion  of  the  said  mining  claim; 
that  on  the  4th  of  March,  1891,  the  said  Aspen  Consolidated  Mining 
Company  filed  a  duly  corroborated  affidavit,  protesting  against  the  said 
])reemption  entry,  and  alleging,  in  addition  to  the  above,  that  the  land 
embraced  therein  is  not  agricultural,  but  placer;  that  the  entry  was 
not  made  in  good  faith  for  agricultural  purposes,  but  with  fraudulent 
and  si)eculative  intent;  and  praying  for  a  hearing  and  for  opportunity 
to  prove  the  allegations,  and  show  that  the  entry  should  be  cancelled. 
The  petition  also  alleges  that  on  the  23d  of  November,  1891,  and  while 
the  said  contest  was  pending  before  the  Commissioner  of  the  General 
Land  Office,  the  petitioner  applied  for  patent  for  the  said  Fowler  claim; 
and  also  applied,  on  the  5th  of  March,  1892,  to  purchase  the  said  claim, 
and  as  evidence  of  good  faith,  temporarily  excluded  from  the  last 
application,  pending  the  contest  aforesaid,  the  portion  of  the  said  claim 
in  conflict  with  the  said  entry.  It  is  also  alleged  in  the  petition  that 
on  the  19th  of  April,  1895,  the  Commissioner  of  the  General  Land 
Office  dismissed  the  petitioner's  protest  aforesaid,  and  denied  its  right 
to  appeal;  that  on  the  9th  of  May,  1895,  the  petitioner  filed  a  motion 
for  review  of  the  said  decision  of  the  19th  of  April;  and  that  on  the 
10th  of  June,  1895,  the  Commissioner  overruled  said  motion  for  review. 
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Wherefore,  the  petitioner  prays  an  order  to  the  Commissioner  of  the 
Creneral  Land  Office  to  certify  the  proceedings  in  the  case  to  the  Depart- 
ment, as  provided  in  rules  83,  84,  and  85  of  the  Eoles  of  Practice,  and 
that  the  decision  of  the  Commissioner  be  reversed. 

A  copy  of  the  application  to  purchase  is  attached  to  the  petition,  and 
shows  that  the  exception  was  as  follows: 

but  especially  excepting  and  excluding  from  this  application  all  that  portion  of 
ground  embraced  in  .  .  .  preemption  D.  S.  No.  84  of  John  Atkinson.  Said 
exclusion,  nevertheless,  being  only  temporarily  made,  pending  the  determination  of 
the  tract  of  the  said  .  .  .  agricultural  claim  in  contl let  with  said  Fowler  •  •  . 
placer,  now  at  issue  under  hearing  already  ordered  by  the  Hon.  Commissioner  of  the 
General  Laud  Office,  and  applied  for  by  claimant  herein,  to  determine  the  possessory 
right  and  title  to  said  tract. 

A  copy  of  the  Commissioner's  said  decision  of  the  19th  of  April,  1895, 
is  also  attached  to  the  petition,  and  it  shows  that  the  material  part  of 
the  said  decision  was  as  follows: 

By  the  exclusion  from  said  (application  to  purchase)  of  conflict  with  the  D.  S.  of 
Atkinson,  said  Aspen  Consolidated  Mining  Company  waived  its  right  to  said  conflict 
absolutely,  and  the  qualifying  clause  following  the  exclusion,  above  quoted,  can  be 
of  no  effect,  for  it  is  not  for  the  land  department  to  examine  or  take  cognizance  of 
the  intention  with  which  action  is  taken  by  claimants. 

I  consider  it  to  be  a  proposition  most  clearly  enuuciated  by  the  Department  in  the 
case  of  the  Adams  Lode,  16  L.  D.,  233,  that  an  exclusion  from  a  mineral  gantry,  of  a 
portion  of  the  ground  applied  for,  is  not  only  a  waiver  of  any  rights  to  the  parcel 
so  excluded  under  the  application  and  entry,  but  it  is  an  absolute  renunciation  of 
all  right,  title  and  interest  in  and  to  such  excluded  tract,  and  that  by  such  exclusiou 
the  land  excluded  becomes  so  far  as  the  applicant  is  concerned  ^'vacant''  public  land. 

As  a  protest,  the  paper  filed  by  said  Aspen  Consolidated  Mining  Company  is  not 
regarded  as  sufficient  to  rebut  the  record  evidence  or  to  call  for  action  by  this  office. 

Said  protest  is  accordingly  hereby  dismissed.  As  above  stated  in  efl'ect,  th('  Aspen 
Consolidated  Mining  Company  is  a  protestant  without  interest,  in  view  of  wbioh 
fact,  it  has  no  right  of  appeal  herefrom.  Further  action  upon  this  case  will,  how- 
ever, be  suspended  under  rule  85  of  Practice. 

A  copy  of  the  Commissioner's  said  decision  of  June  10, 1895,  over- 
ruling petitioner's  motion  for  review,  is  also  attached  to  the  petition. 

The  petition  alleges  facts  sufficient  to  constitute  ground  for  the  order 
prayed  for,  and  the  usual  course  in  such  cases  is  to  make  the  order. 
But  in  this  case  it  is  obvious  on  the  face  of  the  petition  and  exhibits 
that  upon  examination  of  the  record  here  the  decision  of  the  Commis- 
sioner dismissing  the  protest  and  denying  appeal  would  have  to  be 
reversed,  and  a  hearing  ordered  as  prayed  for  in  the  protest.  Therefore 
long  and  unnecessary  delay  would  be  avoided,  and  the  ends  of  good 
administration  best  subserved,  by  overruling  the  said  decision  and 
ordering  the  hearing  now. 

It  was  error  to  hold  that  by  so  omitting  the  land  in  conflict  from  its 
application  to  purchase  the  petitioner  waived  and  renounced  absolutely 
all  right  thereto,  that  it  was  a  protestant  without  interest,  that  the 
protest  was  not  sufficient  to  call  for  action  by  the  Commissioner,  and 
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on  these  grounds  to  dismiss  the  protest  and  deny  an  appeal.    In 
Branagan  v.  Dolaney,  2  L.  D.,  744,  it  was  held  that — 

If  the  adverse  is  for  a  portion  only  of  the  claim  of  the  applicant,  he  may  elect  to 
take  patent  for  thexK>rtlon  of  his  claim  that  is  not  in  controversy,  and  he  may  with- 
draw from  his  application  so  much  of  his  original  claim  as  is  in  controversy.  By 
such  withdrawal  he  leaves  the  part  of  his  claim  claimed  hy  others  in  the  condition 
it  was  before  his  application.  He  may  then  abandon  his  claim  thereto,  or  he  may 
litigate  as  to  his  rights  with  the  party  claiming  adversely.  • 

The  decision  in  the  Adams  Lode  case,  16  L.  D.,  233,  is  consistent  with 
this  rnle.  In  that  case  it  was  held  that  the  land  in  contest  had  been 
vacant  more  than  two  years  when  it  was  entered  by  the  adverse  claim- 
ant. In  this  case  the  land  in  conflict  was  not  vacant.  It  constituted 
a  part  of  the  Fowler  claim,  which,  the  petitioner  alleges,  had  been 
located  and  recorded,  and  maintained  and  perpetuated  by  annual  assess- 
ment work,  as  the  law  provides,  and  although  it  was  omitted  from  the 
application  to  purchase,  it  was  included  in  the  application  for  patent 

The  petitioner  is  the  owner  of  the  Fowler  claim,  is  not  a  protestant 
without  interest,  and  it  has  the  right  of  appeal.  A  protestant  against 
pre-emption  final  proof  who  desires  to  clear  the  record  in  order  that  he 
may  enter  the  land,  has  such  an  interest  as  entitles  him  to  be  heard  on 
appeal.    McKinley  v.  Walsh,  13  L.  D.,  507. 

In  the  cases  of  Weinstein  v.  Granite  Mountain  Mining  Company,  14 
L.  D.,  68,*and  the  Nevada  Lode,  16  L.  D.,  532,  it  was  held  that  a  pro- 
testant against  a  mineral  entry  who  alleges  an  adverse  interest,  and 
non-compliance  with  law  on  the  part  of  the  entryman,  and  whose 
application  for  a  hearing  on  such  charge  has  been  denied,  is  enti- 
tled to  be  heard  on  appeal.  This  being  so,  it  is  obvious  that,  in  the 
absence  of  any  reason  therefor,  it  would  be  a  discrimination  against  the 
owner  of  a  mineral  claim  who  protests  against  an  agricultural  entry 
to  deny  to  him  the  same  right. 

One  who  charges  default  against  an  entryman,  furnishes  proof  in 
support  thereof,  and  pays  the  costs  of  taking  his  testimony,  is  not  a 
protestant,  but  a  contestant,  even  though  he  formally  waives  all  claim 
to  a  preference  right  of  entry  in  the  event  of  success,  and  as  such  con- 
testant is  entitled  to  the  right  of  appeal.  Emblen  v.  Weed,  13  L.  D., 
722.  An  absolute  denial  of  an  application  to  contest  an  entry  is  a  final 
decision  from  which  an  appeal  will  lie.  Cameron  t?.  McDougal,  15 
L.  D.,  243.  The  Commissioner  of  the  General  Land  Office  should  not 
deny  the  right  of  appeal  until  an  attempt  is  made  to  exercise  such 
right.    Sanders  v.  North.  Pac.  R.  R.  Co.,  15  L.  D.,  187. 

The  decision  of  the  Commissioner  of  the  General  Land  Office  dismiss- 
ing the  protest  and  denying  the  petitioner  the  right  to  appeal  is 
overruled  and  set  aside,  and  he  will  order  a  hearing  as  prayed  for  in 
the  protest,  to  determine  whether  there  is  a  conflict  between  said 
placer  claim  and  pre-emption  entry,  and  if  so,  the  extent  thereof,  and 
whether  the  land  in  conflict  is  placer  or  agricultural,  and  if  placer, 
when  it  was  first  discovered  to  be  such. 


DECISIONS   RELATING   TO   THE    PUBLIC   LANDS.  11 

COAX«  IiA20>  CLAIM— irNSTJRVEYED  LAJSHD-IMPROVEMENTS. 

OXJBTIS  V.  SONGEB. 

Where  a  coal  land  olalmant  prior  to  survey  locates  a  claim  for  himself,  and  an  adja- 
cent claim  for  another  party,  as  agent,  and  it  snbseqaently  transpires  after  snr- 
Toy,  that  the  improvements  made  on  behalf  of  the  latter  claim  are  within  the 
lines  of  the  former,  snch  improvements  inure  to  the  benefit  of  said  claim,  so  far 
as  third  parties  are  concerned,  and  the  claimant  is  not  required  to  open  and 
improve  a  mine  on  the  land  he  claimed  before  survey. 

Secretary  Smith  to  the  Oommisaioner  of  the  General  Land  Office^  January 

4,  1896.  (J.  A.) 

The  land  involved  herein  is  the  K.  ^  of  the  S.  ^  of  See.  7,  T.  5  S., 
B.  92  W.,  Glenwood  Springs,  Colorado,  land  district. 

The  plat  of  survey  of  said  township  was  filed  in  the  local  land  office 
May  8,  1889.  On  the  same  day  John  Songer  filed  coal  declaratory 
statement  No.  213  for  the  land  in  controversy,  alleging  x>ossession 
since  July  9, 1886.  July  7, 1890,  he  applied  to  purchase  the  land,  but 
his  application  was  rejected  because  of  conflicting  claims.  April  8, 
1893,  he  again  applied  to  purchase.  April  13, 1893,  the  claimants  of 
the  conflicting  claims  were  given  thirty  days'  time  within  which  to  show 
cauBe  why  Songer  should  not  be  allowed  to  make  entry.  No  action 
was  taken  by  them,  but  on  May  12, 1893,  Nathaniel  Ourtis  filed  coal 
declaratory  statement  No.  432  for  the  land,  and  at  the  same  time  filed 
an  affidavit  of  contest  against  Songer's  claim,  alleging: 

That  he  is  advised  that  one  John  Songer  also  makes  claim  to  said  land  under  a  coal 
declaratory  statement  filed  about  1889  under  a  settlement  alleged  to  have  been  made 
about  July  9th,  1886.  This  affiant  states  that  he  is  advised  and  believes  and  there- 
fore avers  that  said  Songer  did  not  at  that  time  or  any  other  make  any  settlement  on 
or  take  possession  of  or  do  any  work  on  said  land  for  himself,  but  that  such  settle- 
ment and  possession  if  taken  at  aU  by  said  Songer  was  so  taken  by  him  for  and  on 
liehalf  of  The  Colorado  Coal  and  Iron  Company  and  in  its  interest,  and  that  at  that 
time  said  Songer  was  in  the  employ  of  and  under  pay  by  said  company  to  take  such 
possession  for  it  and  to  hold  said  land  on  its  behalf  and  that  said  company  paid  for 
aU  the  work  so  done  on  said  claim,  and  said  Songer  is  claiming  said  land  in  violation 
of  the  coal  land  laws  of  the  United  States,  and  his  claim  thereto  is  invalid  and 
iUegal. 

This  affiant  therefore  contests  said  Songer's  claim  and  asks  that  a  hearing  be  had 
to  determine  their  respective  rights  to  said  land  and  that  Songer's  claim  be  canceled 
and  this  affiant's  claim  thereto  be  adjudged  as  superior. 

Testimony  was  taken  before  the  local  officers,  who  rendered  disagree- 
ing opinions,  the  register  recommending  the  rejection  of  Songer's  appli- 
cation, and  the  receiver  recommending  the  dismissal  of  the  contest.  On 
apx)eal,  yonr  office  affirmed  the  decision  of  the  receiver,  and  dismissed 
the  contest.  The  contestant's  appeal  from  said  decision  brings  the  case 
before  me  for  consideration. 

In  1886,  when  the  land  was  unsurveyed,  the  Oolorado  Goal  and  Iron 
Oompany,  intending  to  acquire  coal  lands,  had  a  private  survey  made 
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of  a  part  of  said  township  to  ascertain  where  the  lines  of  the  govern- 
ment survey  would  run.  At  that  time  Songer  took  possession,  for  his 
own  benefit,  of  a  tract  of  coal  land^  the  boundaries  of  which,  it  was 
then  supposed,  would,  upon  the  government  survey,  correspond  exactly 
to  the  ^.  i  of  the  S.  i  of  Sec.  7.  At  the  same  time  he,  as  agent  for 
the  Colorado  Coal  and  Iron  Company,  took  possession  of  the  land  lying 
immediately  south  of  the  tract  claimed  by  him.  The  Colorado  Coal 
and  Iron  Company  plaeed  valuable  improvements  on  the  extreme  north- 
ern part  of  the  land  held  for  them  by  Songer.  The  government  survey 
of  the  laud  showed  that  these  improvements  were  in  fact  made  on  the 
N.  ^  of  the  S.  J  of  Sec.  7,  the  southern  boundary  of  which  tract  was  by 
said  survey  shown  to  be  from  two  hundred  to  four  hundred  feet  further 
south  than  it  was  supposed  to  be.  When  the  plat  of  survey  was  filed 
in  the  local  office.  May  8, 1889,  Songer  filed  declaratory  statement  for 
said  N.  J  of  the  S.  J  of  Sec.  7.    A  few  days  thereafter,  May  13, 1889,  , 

the  Colorado  Coal   and  Iron  Company  discharged  him  from  their  I 

employ,  stating  in  the  letter  written  to  him  that  day  that  because  of 
his  course  in  making  said  filing  he  can  no  longer  be  retained  in  their 
service.  May  21, 1889,  Songer  was  driven  from  the  land  by  men  in  the 
employ  of  the  Colorado  Coal  and  Iron  Company,  who  threatened  to 
kill  him.    He  re-established  his  residence  on  the  land  June  17,  1893. 

The  decision  appealed  from  states  that  the  affidavit  of  contest 
charges  that  Songer's  filing  was  made  for  the  benefit  of  the  Colorado 
Cpal  and  Iron  Company;  and  that  the  sole  issue  presented  for  decision 
is  whether  Songer  made  the  filing  in  his  behalf  and  for  his  benefit. 
The  contest  was,  by  said  decision,  dismissed  on  the  holding  that  the 
facts  in  the  case,  as  above  stated,  are  inconsistent  with  the  charge  that 
the  entry  was  made  in  the  interest  and  for  the  benefit  of  the  Colorado 
Coal  and  Iron  Comx)any. 

The  affidavit  of  contest,  taken  by  itself,  warrants  the  inference  that 
it  was  intended  to  charge  that  Songer  is  attempting  to  acquire  title  to 
the  land  for  the  benefit  of  the  said  company.  However,  there  is 
nothing  in  the  record  to  support  such  an  inference.  The  appellant 
contends  that  the  affidavit  does  not  charge,  and  that  it  was  not 
intended  to  charge,  that  Songer  is  attempting  to  acquire  title  to  the 
land  for  the  benefit  of  the  Colorado  Coal  and  Iron  Company,  but  that 
the  only  charge  made  is  that  Songer  did  not  do  any  work  on  the  land 
for  himself,  and  that  his  claim  to  the  land  is  therefore  illegal.  This  is 
doubtless  a  correct  explanation  of  the  allegations  of  the  contest  affi- 
davit. 

The  appellant  strenuously  contends  that  the  defendant  has  not  opened 
and  improved  a  mine  on  that  part  of  the  land  which  he  claimed  before 
the  government  survey;  that  he  has  done  no  work  on  the  strip  of  land 
found  after  the  survey  to  be  on  the  N.  J  of  the  S.  J  of  Sec.  7,  except  as 
the  agent  for  the  Colorado  Coal  and  Iron  Company;  that  he  can  not  be 
allowed  to  include  said  strip  of  land  in  his  entry;  and  that  his  agree- 
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ment  with  said  company  to  hold  land  for  it  was  fraudulent,  as  the  com- 
pany was  not  qualified  to  acquire  title. 

The  improvements  made  by  the  Colorado  Coal  and  Iron  Company 
inured  to  Songer's  benefit.  It  was  therefore  not  necessary  for  him  to 
open  and  improve  a  mine  on  the  land  he  claimed  before  the  survey. 
The  fact  that  Songer  was  not  in  the  possession  of  all  the  land  embraced 
within  the  legal  subdivisions  which  he  applies  to  enter  can  not  be  urged 
as  a  ground  of  contest  by  Curtis,  who  is  not  an  adverse  claimant.  More- 
over, Songer  would  have  the  right  of  entry  even  as  against  an  adverse 
claimant  for  the  reason  that  the  greater  part  of  each  legal  subdivision 
was  in  his  possession.  His  claim  can  not  be  defeated  by  the  charge  of 
fraud  as  to  his  agency  in  holding  for  the  Colorado  Coal  and  Iron  Com- 
pany land,  a  small  portion  of  which  is  embraced  in  the  land  now  applied 
for  by  him.  Nor  does  the  charge  of  fraud  against  him  in  intending,  as 
is  claimed,  to  ^^hold  up"  said  company  for  a  large  sum  of  money,  affect 
his  rights. 

In  August,  1889,  two  coal  declaratory  statements  were  filed,  each 
including  eighty  acres  of  the  tract  in  question.  Both  applicants 
alleged  that  they  had  made  improvements  to  the  value  of  five  thou- 
sand dollars.  On  the  report  of  a  special  agent,  stating  that  the 
improvements  were  made  by  the  Colorado  Coal  and  Iron  Company, 
and  not  by  the  applicants,  your  ofiice,on  December  16, 1889,  held  these 
filings  for  cancellation.  March  27,  1893,  after  hearing  was  had,  tlie 
filings  were  canceled.  The  contestant  states  that  he  has  not  been  per- 
mitted to  examine  the  special  agent's  reports  in  these  cases,  but  is  con- 
fident that  they  were  based  upon  af&davits  made  by  John  8ouger,  the 
defendant  herein,  or  at  least  upon  information  given  by  him  to  the 
special  agent.  He  therefore  moves,  for  the  purpose  of  sharply  bringing 
to  the  attention  of  this  Department  all  the  facts  concerning  this  land, 
that  said  special  agent's  reports  in  these  cases,  together  with  all  the 
original  pai>ers  accompanying  the  reports,  be  considered  in  connection 
witii  this  case. 

The  equities  are  very  plainly  with  the  defendant.  He  was  justified 
in  giving  information  to  the  si)ecial  agent,  to  protect  his  claim  and  to 
secure  the  cancellation  of  fraudulent  filings.  His  bona  fide  possession 
of  the  land  since  1886,  was  generally  known  to  the  residents  in  that 
vicinity.  It  can  not  be  presumed  that  in  giving  information  to  the 
special  agent  he  made  statements  not  in  harmony  with  these  facts. 
The  motion  is  therefore  denied. 

The  decision  appealed  from  is  affirmed* 
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nobthebn  pacific  railroad  grant-acts  of  1864  akb  1870« 

Instructions. 

Department  of  the  Interior, 

General  Land  Offiob, 

Washingtonj  D.  0.,  'Jcmuary  13^  1696. 
Begister  and  Bbcbiyer, 

Yancouvery  Washington. 

Sirs:  On  February  3, 1891,  iustractions  were  given  your  office  for 
the  restoration  of  the  lands  within  your  district,  which  had  been  part 
of  the  grant  to  the  ^Northern  Pacific  Bailroad  Company,  but  had  been 
declared  forfeited  by  the  act  of  September  29,  1890,  and  a  diagram 
showing  the  area  covered  by  the  forfeiture  was  furnished  you.  On 
said  diagram  and  in.  said  instructions  the  terminal  previously  estab- 
lished at  Portland,  Oregon,  for  the  constructed  portion  of  the  road 
under  the  joint  resolution  of  May  31, 1870,  was  adhered  to,  and  the 
order  for  the  restoration  did  not  include  any  lands  within  the  primary 
limits  established  under  said  joint  resolution. 

On  July  18, 1895,  in  the  case  of  Spaulding  v.  Northern  Pacific  Bail- 
road  Company  (21  L.  D.,  57),  affirmed  on  review  October  18, 1895,  the 
Secretary  of  the  Interior  decided  that  there  are  two  grants  to  the 
Northern  Pacific  Bailroad  Company,  the  first  by  the  act  of  July  2, 
1864,  and  the  second  by  the  joint  resolution  of  May  31, 1870,  in  the 
neighborhood  of  Portland,  Oregon,  and  that  so  far  as  the  limits  of  the 
grant  of  1864  overlapped  the  subsequent  grant,  the  latter  must  fisdl; 
that  the  forfeiture  by  the  act  of  September  29, 1890,  of  the  former, 
included  the  lands  within  the  overlap,  and  that  they  are  subject  to 
disposal  thereunder. 

It  is  the  duty  of  this  office  therefore  to  dispose  of  the  lands  within 
said  overlap,  and  I  have  accordingly  prepared,  and  herewith  enclose,  a 
diagram  showing  within  the  colored  lines  marked  ^^  20  miles  limit  act 
of  1870  ",  <<40  miles  limit  act  of  1870  ",  <<40  mUes  limit  act  of  1864  "  and 
<<  Western  terminal  of  forfeiture  act  of  September  29, 1890 ",  the  area 
affected  by  the  Spaulding  decision. 

To  the  end  that  all  persons  interested  may  have  opportunity  to  pre- 
sent any  claims  they  may  have  to  any  of  these  lands,  you  will  cause  to 
be  published,  for  a  period  of  thirty  days,  in  some  newspaper  of  general 
circulation  in  their  vicinity  a  notice  that  si^id  lands  were  declared  for- 
feited by  the  act  of  September  29, 1890,  and  restored  to  the  public  domain, 
and  are  subject  to  disposal  by  your  office,  and  that  in  order  to  protect 
their  rights  all  claimants  under  said  forfeiture  act  of  1890,  and  under 
the  act  of  March  3, 1887,  should  come  forward  and  assert  their  claims. 

The  receiver,  as  disbursing  officer,  will  pay  the  cost  of  publication, 
and  forward  a  copy  of  the  notice,  with  proof  of  publication,  as  his 
voucher  for  the  disbursement. 

Very  respectfully,  S.  W.  Lamoreux, 

Approved,  Oommissianer. 

Hoke  Smith,  Secretary. 
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TCVITN  LOTS-SPECIAL  ACT  OF  MABCH  9,  1888. 

John  A.  Obaham. 

Lands  laid  off  as  town  lots,  and  offered  at  public  sale  in  acoordanoe  with  the  pio- 
Tisions  of  the  special  act  of  March  2, 1833,  establishing  the  town  of  St.  Marks, 
Florida,  are  thereby  removed  firom  the  operation  of  the  general  land  laws,  and 
are  subject  to  private  sale  as  provided  in  section  2,  of  said  act. 

Secretary  Smith  to  the  Oammissioner  of  the  General  Land  Office^  January 

20^  1896.  (A.  M.) 

I  have  before  me  the  letter  of  the  18th  altimo^  from  yonr  ofiQce,  stat- 
ing that  John  A.  Graham  made  application  on  October  5,  1892,  to 
purchase  certain  lots  in  the  town  of  St.  Marks,  Florida,  under  the  pro- 
visions of  section  2  of  the  act  of  Congress  approved  March  2, 1833 — 4 
Stat.  664;  that  the  register  and  receiver  at  Gainesville  rejected  the 
application  for  the  reason  that  pnblic  lands  in  Florida  were  not  sub- 
ject to  cash  entry  and  that  Graham  appealed  to  your  office  from  such 
act  of  rejection. 

The  opinion  is  expressed  therein  that  the  lots  covered  by  the  appli- 
cation that  have  not  heretofore  been  disposed  of  cannot  now  be  dis- 
posed of  at  private  sale  in  view  of  the  provision  in  the  act  of  March  2, 
1889 — ^25  Stat.  854 — restricting  the  private  entry  of  public  lands  to  the 
State  of  Missouri,  and  instructions  are  asked  for,  my  attention  being 
also  called  to  section  9  of  the  act  of  March  3, 1891—26  Stat.  1095— pro- 
viding that  no  public  lands,  except  those  mentioned  in  said  section  9, 
shall  be  sold  at  public  sale. 

In  answer,  you  are  advised  that  the  act  of  March  2, 1833,  referred  to, 
entitled  ^<An  Act  to  establish  a  town  at  St.  Marks,  Florida,"  authorized 
the  President  to  cause  such  public  lands  as  he  deemed  proper,  at  or 
near  St.  Marks,  to  be  laid  off  in  town  lots,  and  section  2  thereof,  under 
which  Graham  applies,  provided  for  the  public  sale  of  such  lots  (with 
certain  exemptions)  and  for  the  sale  at  private  entry  of  the  lots  remain- 
ing unsold  after  the  offering. 

In  accordance  with  the  terms  of  the  act  the  lands  to  which  it  applied 
were  duly  surveyed,  lotted  and  offered  by  proclamation  of  the  Presi- 
dent. 

By  virtue  of  this  action  under  the  law  the  lands  were  no  longer  sub- 
ject to  the  operation  of  the  general  land  laws,  under  the  common 
acceptation  of  that  term.  Hence  the  rule  laid  down  in  the  case  of  !New- 
hall  V.  Sanger— 92  U.  S.  761— that  <<The  words  <  public  lands' are  habit- 
ually used  in  our  legislation  to  describe  such  as  are  subject  to  sale  or 
other  disposal  under  general  laws,"  is  applicable  to  the  case  presented 
and  governs  action  therein. 

Under  this  rule  of  construction,  the  act  of  March  2, 1833,  remains 
effective,  notwithstanding  the  subsequent  general  acts  to  which  atten- 
tion has  been  directed,  and  the  lots  applied  for  by  Graham,  except 
those  stated  to  have  been  disposed  of  heretofore,  are  subject  to  private 
sale  under  section  two  hereof. 
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Gruvee  V.  Davidson. 

Motion  for  review  of  departmental  decision  of  October  31, 1895,  21 
L.  D.,  340,  denied  by  Secretary  Smith,  January  13, 1896. 


MFNIXG  CLAIM-ADVERSE  PROCEEDINGS. 

De  Garcia  et  al.  v.  Eaton  et  al. 

A  declaration  in  ejectment  filed  in  a  court  of  competent  jurisdiction  by  an  advene 
claimant,  within  the  statutory  period,  and  in  accordance  with  local  statutes,  is 
such  a  commencement  of  '^ proceedings"  as  to  suspend  the  jurisdiction  of  the 
Department  under  section  2326,  R.  S.,  even  though  summons  on  said  declaration 
does  not  issue  within  said  period. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office j  January 

13j  1896.  (P.  J.  C.) 

It  appears  by  the  record  before  me  that  Joseph  I.  Eaton  et  al.  made 
application  for  patent,  July  26, 1892,  for  the  Birth  Day  lode  claim,  sur- 
vey No.  862  G,  Las  Gruces,  New  Mexico,  laud  district,  and  during  the 
period  of  publication  Daniel  De  Garcia  et  al.  filed  a  protest  and 
adverse  claim  against  the  same.  The  period  of  publication  expired 
September  27, 1892,  and  within  thirty  days  thereafter,  on  October  15, 
the  adverse  claimants  filed  their  declaration  in  a  suit  in  ejectment 
against  Eaton  et  al.  Summons  was  not  issued  in  this  action  until  after 
the  expiration  of  the  thirty  days  limited  by  statute  within  which  suit 
should  be  commenced. 

A  motion  was  filed  in  the  local  ofiice  May  1, 1893,  asking  that  the 
protest  be  dismissed,  because  action  had  not  been  commenced  within 
thirty  days.  This  was  supported  by  the  certificate  of  the  clerk  of  the 
court,  dated  March  2,  1893,  showing  that  no  process  had  been  issued 
against  the  defendants,  or  any  application  made  for  the  same.  On  May 
16,  following,  the  register  overruled  this  motion,  but  on  reconsideration 
the  local  officers,  on  June  9, 1893,  reversed  the  former  ruling  of  the 
register,  and  granted  the  motion. 

Notice  of  this  action  was  received  by  counsel  for  Garcia  et  al.  June 
10,  and  on  July  8,  they  filed  an  appeal.  It  does  not  appear  that  notice 
of  this  appeal  or  the  specifications  of  error  were  served  on  the  opposite 
party,  and  on  July  21,  Eaton  et  al.  filed  a  motion  to  dismiss  said  appeal 
on  the  ground  that  they  had  no  notice  thereof.  Meantime,  however, 
and  on  July  13,  all  the  papers,  including  the  appeal,  were  forwarded 
to  your  office. 

Your  office,  by  letter  of  March  6,  1894,  considered  the  case  under 
liule  48  (Rules  of  Practice);  held  that  it  was  not  ^< deemed  necessary 
to  consider  the  appeal,  or  motion  to  dismiss  the  same;"  and  reversed 
the  action  of  the  local  officers  in  dismissing  the  adverse.  The  mineral 
claimants  therefore  prosecute  this  appeal,  assigning  numerous  grounds 
of  error,  which  may  be  condensed  into  two  propositions:  first,  error  in 
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deciding  that  the  filing  of  a  declaration  is  the  commencement  of  a  suit 
in  contemplation  of  the  statute^  atid,  second,  substantially,  that  it  was 
error  to  consider  the  appeal  by  the  adverse  claimants  because  of  the 
lack  of  service  of  the  same  on  the  mineral  claimants. 

There  is  no  force  in  the  second  assignment  of  error  as  given  above, 
for  the  reason  that  your  office  did  not  consider  the  case  as  on  appeal, 
bat  did  determine  it  under  Eule  48. 

Section  2325  of  the  Eevised  Statutes  provides  that,  if  no  adverse 
claim  is  filed  against  a  mineral  application  during  the  sixty  days  period 
of  publication,  the  applicant  shall  be  entitled  to  a  patent.  Section 
2326  declares : 

Where  an  adverse  claim  is  filed  during  the  period  of  publication,  it  shall  be  upon 
oath  of  the  person  or  persons  making  the  same,  and  shall  show  the  nature,  bound- 
aries, and  extent  of  such  adverse  claim,  and  all  proceedings,  except  the  publication 
of  notice  and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  until  the 
controversy  shaU  have  been  settled  or  decided  by  a  court  of  competent  jurisdiction, 
or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  competent 
jurisdiction,  to  determine  the  question  of  the  right  of  possession,  and  prosecute  the 
same  with  reasonable  diligence  to  final  judgment;  and  a  failure  so  to  do  shall  be  a 
waiver  of  his  adverse  claim. 

In  the  case  at  bar  the  adverse  claim  was  filed  within  the  time  limited 
by  statute,  and  within  thirty  days  thereafter  a  declaration  in  ejectment 
was  filed  in  a  court  of  competent  jurisdiction,  but  it  is  conceded  that 
summons  was  not  issued  on  the  declaration  by  the  clerk  of  the  court 
"  within  thirty  days  after  filing  his  (adverse)  claim.'^  It  is  therefore 
contended  by  appellants  that  the  adverse  claimants  did  not  commence 
proceedings  within  thirty  days  from  the  filing  of  the  adverse  claim,  as 
contemplated  by  the  statute,  or,  in  other  words,  that  service  on  the 
defendants  should  have  been  made  within  the  thirty  days  period  fixed 
for  the  commencement  of  proceedings  under  the  adverse. 

This  position  is,  in  my  judgment,  untenable.  The  statute  provides 
that  the  adverse  claimant  shall  "  commence  proceedings  in  a  court  of 
competent  jurisdiction ''  within  thirty  days.  These  proceedings  must 
be  brought  under  the  laws  of  the  State  or  Territory  in  which  the  land 
is  situated.  Section  1907,  Compiled  Laws  of  New  Mexico  (1884),  says: 
"All  suits  at  law  in  the  district  courts  shall  be  commenced  by  filing 
a  declaration  in  the  office  of  the  clerk  of  the  court."  Without  attempt- 
ing to  say  how  the  courts  of  that  Territory  would  construe  this  statute, 
it  is  suflftcient,  for  the  purposes  of  this  case,  to  decide  that  the  filing  of 
the  declaration  was  such  a  commencement  of  proceedings  as  to  suspend 
the  jurisdiction  of  the  Department  and  stay  all  proceedings  therein 
"until  the  controversy  shall  have  been  decided  by  a  court  of  competent 
jurisdiction."  If  the  case  has  not  been  prosecuted  with  diligence,  the 
defendants  should  look  to  the  court  that  now  has  jurisdiction  of  the 
matter. 

Your  judgment  is  therefore  affirmed. 
10332— VOL  22 2 
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MONBOK  ET  AL.   V.  TAYLOR. 

Motion  for  review  of  departmental  decision  of  October  1, 1895,  21  L. 
D.,  284,  denied  by  Secretary  Smith,  January  13, 1896. 


IIOMESTEAD—SOLDIKRS'  DKCLARATORY  STATEMENT. 

Jonathan  E.  Wood. 

A  Boldiers'  homestead  declaratory  statement  reliuqaished  on  account  of  the  alleged 
worthless  character  of  the  land  covered  therehy,  will  be  held  to  have  ezhaasted 
the  homestead  right,  where  it  docs  not  appear  that  due  diligence  was  used  to 
ascertain  the  character  of  the  land  covered  by  his  tiling. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  January 

13,  1896.  (C.  J.  W.) 

On  October  13, 1893,  Jonathan  E.  Wood  made  homestead  application 
for  the  NE.  J,  Sec.  19,  T.  21  N.,  E.  2  W.,  to  register  and  receiver  at 
Perry,  Oklahoma. 

On  the  same  day  said  application  w?.s  rejected  for  the  reason  that 
Wood  had  exhausted  his  homestead  rights  and  on  November  11, 1893, 
he  appealed  from  said  rejection  to  your  office. 

On  July  26,  1894,  your  office  considered  said  appeal  and  approved 
the  action  of  the  local  officers  in  rejecting  said  application. 

November  26,  1894,  Wood  filed  his  appeal  from  your  office  decision. 

It  appears  from  the  record  that  on  November  9, 1893,  Wood  filed 
soldiers'  declaratory  statement  No.  304  for  8 W.  J,  Sec.  29,  T.  11  N.,  K. 
16  W.,  by  an  agent.  Wood  alleges  that  the  land  was  worthless  and 
that  upon  ascertaining  that  fact  he  at  once  went  to  Oklahoma  and 
relinquished  it. 

It  does  not  appear  that  the  entry  was  made  through  mistake,  or  that 
proper  diligence  was  used  to  ascertain  the  character  of  the  land  before 
filing  the  declaratory  statement. 

The  filing  of  such  statement  under  these  circumstances  exhausted 
his  homestead  rights.  Eoberts  r.  Howard  (4L.  D.,  561);  Stephens  r. 
Eay  (5  L.  D.,  133). 

Your  office  decision  is  accordingly  approved. 


Patterson  et  al.  v.  Lindstrom. 

Motion  for  review  of  departmental  decision  of  December  13,  1894, 
denied  by  Secretary  Smith,  January  13, 1896. 
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PRACTICE— MOTION  TO  DISMISS-RULE  OF  JANUARY   17,  1891. 

Mathieson  v.  Tbmplin  (On  Eeview). 

If  a  party  making  a  motion  to  dismiss  an  appeal  desires  to  have  it  acted  upon  inde- 
pendently of  the  record  he  must  move  for  such  action  under  the  rule  of  January 
17,  1891,  otherwise  the  Department  will  act  on  the  presumption  that  such  party 
is  satisfied  to  submit  bis  case  on  the  record  as  it  stands. 

Secretary  Smith  to  the  Gommissiotier  of  the  Oeneral  Land  Office^  January 

13j  1896.  (P.  J.  C.) 

« 

I  have  before  me  a  motion  for  review  of  departmental  decision  of 
September  28,  1895  (21  L.  D.,  234),  filed  by  counsel  for  Eobert  W. 
3Iathieson,  Mayor  of  Fort  Pierre,  wherein  was  dismissed  his  contest 
against  the  homestead  entry  of  Charles  F.  S.  Templin  for  lots  2  and  3, 
Sec.  34,  Tp.  5  K,  E.  31  E.,  B.  H.  M.,  Pierre,  South  Dakota,  land  district. 

It  will  be  observed  that  Templin  made  a  homestead  entry  of  said 
tract  August  13,  1891;  that  on  July  16,  1892,  Mathieson,  as  mayor, 
filed  an  affidavit  of  contest  against  the  entry,  alleging  that  it  was 
embraced  in  the  corporate  limits  of  Fort  Pierre  and  had  municipal 
improvements  on  it.  On  the  same  day  he  presented  his  declaratory 
statement  for  entry  for  townsite  purposes. 

A  hearing  was  had,  and  as  a  result  the  local  officers  filed  dissenting 
opinions.  On  consideration  of  the  record,  your  office,  on  December  21, 
1893,  found : 

That  in  addition  to  the  application  for  the  land  here  in  question,  and  preyionsly 
thereto,  to  'wit,  in  January,  1892,  the  city  of  Fort  Pierre  had  by  its  mayor  applied 
to  enter,  as  an  addition,  lots  3,  4,  and  8,  in  Sec.  28,  and  lot  1,  in  Sec.  27,  in  said  town- 
ship and  range,  containing  53.40  acres,  and  that  your  office  had  directed  the  local 
office,  by  letter  ''G''  of  March  8,  1892,  to  reject  said  application,  because  the  land  in 
question  was  a  part  of  the  land  in  controversy  between  Black  Tomahawk  and  Jane 
E.  Waldron  (13  L.  D.,  683  and  17  L.  D.,  457). 

B}'  the  decisions  cited  the  claim  of  Waldron  was  disposed  of  adversely  to  her,  and 
^t  appears  from  your  office  decision  of  1893,  under  consideration,  that  the  interest  or 
claim  of  Black  Tomahawk  was  disposed  of  by  your  office  letter  of  November  11, 
1891,  to  the  register  aqd  receiver.  Said  decision  of  1893  further  found  that  at  the 
date  of  the  hearing  (August  29,  1893),  no  one  was  living  on  the  land  in  question  but 
Templin  and  his  family;  that  the  town  was  not  entitled  under  the  provisions  of 
section  1  of  the  act  of  March  3, 1877  (19  Stat.,  392),  to  enter  all  the  land  within  its 
corporate  limits,  and  held  that  since  the  claims  of  Waldron  and  Black  Tomahawk 
had  been  disposed  of,  the  city  of  Fort  Pierre  should  be  allowed  to  elect,  as  provided 
in  section  3  of  the  act  of  1877,  supra,  what  portion  of  the  land  embraced  in  said  cor- 
porate limits,  in  compact  form,-  shall  be  withheld  from  entry. 

The  local  officers  were  required  to  notify  the  town  authorities  that 
they  would  be  allowed  sixty  days  within  which  to  file  proper  evidence 
of  its  election  as  to  which  of  the  tracts  it  would  take. 

From  this  judgment  Templin  appealed,  and  the  Department,  on  Sep- 
tember 28,  1895,  reversed  your  office  decision,  dismissed  the  contest, 
and  held  Templin's  entry  intact. 
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The  motion  for  review  contains  twenty-three  specifications  of  error, 
attacking,  seriatim^  almost  every  finding  of  fact  and  conclusion  of  law 
stated  or  discussed  in  the  original  decision.  There  is  nothing,  how- 
ever, suggested  by  this  extraordinary  array  of  alleged  errors  that  was 
not  thoroughly  examined  and  considered  in  the  first  instance. 

It  is  claimed  by  counsel  that  the  Department  should  have  given  the 
contestant  an  opportunity  to  file  a  brief  on  the  merits  of  the  case  after 
his  motion  to  dismiss  the  appeal  of  defendant  had  been  overruled. 
That  is  not  the  practice  before  the  Department.  If  the  person  making 
a  motion  to  dismiss  an  appeal  desires  to  have  it  acted  on  independ- 
ently of  the  record,  he  must  move  to  have  it  done  under  the  rule  of 
January  17, 1891  (12  L.  D.,  64).  If  this  is  not  done,  the  presumption 
is  that  the  movant  is  satisfied  to  submit  his  case  on  the  record  as  it 
stands,  and  the  Department  will  act  on  it,  giving  it  the  same  attention 
as  though  briefs  were  filed. 

One  other  point  suggested  by  counsel  may  be  properly  adverted  to. 
It  is  claimed  that  the  exhibit "  Z^^  made  by  stipulation,  fixes  the 
south  boundary  of  the  alleged  townsite  as  it  existed  in  1890,  when 
the  petition  for  incorporation  was  first  presented  to  the  county  com- 
missioners. This  exhibit  shows  the  south  boundaries  as  they  are 
claimed  to  exist  May  3, 1890,  and  March  16,  1891,  but  they  are  so 
widely  divergent  as  to  be  of  no  practical  value  for  the  purpose  for 
which  the  exhibit  was  made.  But  I  take  it  this  is  wholly  immaterial. 
The  gist  of  the  case  is,  that  the  town  of  Fort  Pierre  did  not  extend  its 
municipal  authority  over  the  land,  or  use  it  for  municipal  purposes,  and 
did  not  include  it  in  its  application,  which  resulted  in  the  issuance  of 
patent  for  the  "  mile  square,"  September  12, 1892,  as  it  might  probably 
have  done.  In  the  meantime,  and  before  it  sought  to  get  it,  a  home- 
stead right  had  accrued  to  Templin.  So  whether  the  south  boundary 
of  the  other  applications  was  definitely  fixed  or  not  cuts  no  figure  in 
the  case,  and  the  discussion  of  that  point  was  merely  incidental. 

Aside  from  all  other  considerations,  however,  it  is  not  entirely  clear 
but  that  the  town  authorities  had  forfeited  all  right  to  the  land  in 
question  under  your  office  judgment.  By  that  they  were  required  to 
elect  whether  they  would  take  that  applied  for  north  of  the  mile  square, 
in  sections  27  and  28,  or  that  south  of  it — the  land  in  dispute.  They 
took  no  appeal  from  this  judgment,  and  did  elect  to  take  and  procured 
patent  for  that  north.  So  that  it  would  seem  as  if  they  were  precluded 
from  asserting  any  right  to  the  tract  in  controversy. 

The  motion  is  overruled. 
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TIMBER  CULTURE  CONTEST— ALIENATION. 

MiDLESTAEDT   V.  HAGGARD. 

A  timber  cnltare  entry  will  be  canceled  where  it  appears  that  the  entryman  has  dis- 
posed of  all  his  interest  in  the  land,  and  is  holding  the  entry  for  the  benefit  of 
the  party  purchasing  snch  interest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

18, 1896.  (W.  F.  M.) 

On  November  7, 1890,  Ernest  M.  Haggard  made  timber  culture  entry 
of  the  SE.  4  of  section  30,  township  108  N.,  range  35  W.,  in  the  land 
district  of  Marshall,  Minnesota,  and  on  JS^ovember  10, 1893,  Fred  Midle- 
8taedt  £Jed  a  contest  affidavit  alleging, 

that  said  E.  M.  Haggard  has  wholly  failed  to  plant  any  trees  or  cuttings  on  said  land 
since  his  entry  and  up  to  and  including  the  date  hereof;  that  in  the  month  of  Novem- 
ber, 1890,  he  planted  tree  seeds  on  said  land,  but  they  failed  to  germinate,  and  the 
ground  whereon  they  were  planted  was  afterwards  plowed  up  and  sown  to  flax,  and 
no  replanting  the  tree  seeds  was  done  after  said  date  on  any  part  of  said  land ;  that 
the  said  Ernest  M.  Haggard  has  sold  the  above  tract  to  one  Herman  Brown ;  that  on 
the  8th  and  9th  days  of  November,  1893,  the  said  Herman  Brown  planted  five  acres 
of  trees  on  said  land,  but  said  planting  was  done  solely  for  the  benefit  of  said  Brown 
and  pursuant  to  the  provisions  of  the  bargain  and  sale  of  the  said  land  by  the  said 
entryman  to  the  said  Herman  Brown,  and  was  and  is  in  no  way  a  compliance  in  good 
faith  with  the  timber  culture  laws  as  pertaining  to  the  said  entry  of  the  said 
Haggard. 

The  register  and  receiver,  after  a  hearing,  recommended  that  the 
contest  be  dismissed,  but  on  appeal  to  your  office  their  decision  was 
reversed  and  the  entry  held  for  cancellation.  The  contestee  has 
api>ealed  the  case  here. 

The  testimony  shows  that  the  entryman,  Haggard,  entered  into  a  con- 
tract with  Herman  Brown,  by  the  terms  of  which  Brown  was  to  take 
possession  of  the  claim  and  do  all  the  work  that  was  necessary  to  be 
done  in  order  to  support  the  final  proof  to  be  made  by  Haggard  at  the 
proper  time,  and  after  final  certificate  Haggard  was  to  make  title  to 
the  land  to  Brown,  the  consideration  therefor  being  $750,  evidenced  by 
a  note  for  that  amount  executed  and  delivered  into  the  hands  of  Hag- 
gard. Interest  on  this  sum  was  to  be  paid  annually,  at  the  rate  of 
seven  per  centum,  and  the  evidence  shows  that  one  year's  interest  had 
already  been  paid  at  the  date  of  the  hearing.  As  a  part  of  the  same 
transaction  Brown  paid  to  Haggard  $100  in  cash  for  the  improvements 
on  the  land. 

It  is  not  deemed  necessary  to  decide  that  this  transaction  was  tech- 
nically a  sale. 

It  is  clear  from  its  terms,  however,  that  Haggard  disposed  of  all  his 
interest  in  the  land,  whatever  that  may  be,  and  is  simply  holding  it 
for  the  benefit  of  Brown. 

It  has  been  held  by  this  Department  that,  if  an  entryman 

for  a  valuable  consideration  received,  sold  the  claim  and  his  improvements  thereon, 
no  matter  how  the  papers  are  made  out,  his  interest  in  the  claim  is  at  an  end ;  there- 
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after  be  holds  it  not  for  his  own  aae  and  benefit  and  tbe  entry,  upon  tbe  facts  beings 
shown,  will  be  canceled.    Williamson  r.  Weimer,  9  L.  D.,  565. 

This  is  precisely  the  thing  that  the  entryman  in  this  case  has  done. 
The  decision  of  your  office  is  therefore  affirmed. 


PRACTICB— RIGHT  OF  AMENDMENT-PREFERENCE  RIGHT. 

MUNDELL  ET  AL.   V.  LANE. 

The  recognition  of  the  right  of  amendment  in  a  contestant,  as  against  the  right  of  a 
third  party  to  proceed  against  the  entry  under  attack,  is  a  matter  that  the  con- 
testee  is  not  entitled  to  call  in  question,  where  he  has  due  opportonity  to  pre- 
pare for  trial. 

The  question  of  preference  right  under  a  contest  must  be  determined  when  the 
alleged  privilege  is  duly  asserted. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

18,  1896.  (J.  McP.) 

The  land  involved  herein  is  embraced  in  timber  cnltore  entry  No. 
3125,  made  by  Charles  L.  Lane,  August  14,  1895,  and  includes  the 
KB.  i  of  Sec.  20,  T.  5  N.,  R.  31  W.,  McCook  land  district,  Nebraska. 

February  6,  1892,  Eobert  L.  Mundell  filed  an  affidavit  of  contest, 
alleging  that— 

Charles  Lane  has  failed  to  break  or  cause  to  be  broken  five  acres  between  August 
14, 1886,  and  August  14, 1887,  and  the  said  Charles  L.  Lane  has  failed  to  cultivate  or 
cause  to  be  cultivated,  or  failed  to  plant  trees,  seeds,  or  cuttings,  or  caused  the  same 
to  be  done,  at  any*time  since  making  entry  on  the  aforesaid  tract. 

Mundell's  contest  was  held  subject  to  that  of  John  H.  Bishop  against 
the  same  entry  that  was  then  pending  before  the  land  department. 

September  23,  1892,  Samuel  Leydel  filed  jan  affidavit  of  contest 
against  Lane's  entry,  alleging, 

That  on  August  14, 1890,  said  tract  did  not  contain  more  than  200  living  trees,  that 
since  August  14, 1890,  no  part  of  said  tract  had  been  planted  to  trees,  seeds  or  cut- 
tings; that  no  part  of  said  tract  has  been  cultivated  since  August  14, 1890. 

Leydel's  contest  was  held  subject  to  the  prior  contests  of  Bishop  and 
Mundell. 

November  12, 1892,  this  Department  affirmed  your  decision  '*  H  ^  of 
October  12, 1891,  dismissing  Bishop's  contest.  The  local  officers  hav- 
ing been  advised  of  said  departmental  decision,  by  your  office  issued, 
on  December  8, 1892,  notice  of  hearing  on  Mundell's  contest,  setting 
the  hearing  for  February  28, 1893.  The  cause  was  continued  to  April 
12, .  1893,  at  which  time  all  the  parties  hereto  appeared.  The  defendant, 
Lane,  filed  a  motion  to  dismiss  Mundell's  contest,  on  the  ground  that 
all  the  questions  raised  by  said  contest  had  been  fully  adjudicated  in 
the  departmental  decision  of  October  12, 1892,  disposing  of  the  Bishop 
contest. 
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The  local  officers  sastained  defendant's  motion  to  dismiss,  and  stated 
that  Mundell  woald  be  allowed  to  amend  his  contest  affidavit ;  thereupon 
Mtmdell  amended  his  affidavit  so  as  to  charge  that  the  said  Charles 
Lane 

Has  failed  daring  the  timber  calture  years  ending  Angnst  14, 1891,  and  August  14, 
1892,  and  to  date  (to)  replant  to  trees  or  cuttings  any  portion  of  the  said  tract  or 
cultiTate  the  same,  there  not  being  a  stand  of  trees  thereon  before  said  first  men- 
tioned year. 

Leydel,  the  second  contestant,  then  asked  that  he  be  allowed  to  pro- 
ceed with  his  charges,  and  that  Mundell's  amended  affidavit  of  contest 
be  t^eld  sabject  to  the  contest  filed  by  him  (Leydel).  The  local  officers 
denied  Leydel's  motion,  to  which  action  he  saved  his  exceptions. 
Mundell  and  Lane  then  entered  into  an  agreement  continning  the  case 
until  May  16, 1893.  May  29, 1893,  the  local  officers  decided  that  Mun- 
dell had  established  the  charges  contained  in  his  amended  affidavit, 
and  recommended  that  Lane's  entry  be  canceled. 

From  the  decision  of  the  local  office  both  Lane  and  Leydel  appealed 
to  your  office.  By  letter  "H"  of  December  30, 1893,  you  remanded  the 
case  to  allow  Lane  to  introduce  testimony,  if  he  so  desired,  it  not 
appearing  that  the  local  office  had  rendered  a  decision  on  the  demurrer 
filed  by  Lane.  In  your  said  decision  you  held  that  the  testimony  intro* 
duced  by  Mundell  made  out  st,  prima  facie  case. 

The  local  officers  set  the  second  hearing  for  February  20,  1894,  at 
which  time  Leydel  appeared  and  asked  that  he  be  substituted  as  con- 
testant in  place  of  Mundell.  He  offered  to  refund  the  money  paid  by 
Mundell  and  made  a  tender  of  the  amount  shown  by  the  records  to 
have  been  paid  by  Mundell.  His  motion  was  denied.  The  case  was 
then  continued  to  April  4, 1894,  at  which  time  Lane  moved  that  Mun- 
dell's contest  be  dismissed,  for  the  reason  that  the  hearing  should  have 
been  in  the  first  place  ordered  on  Leydel's  contest.  This  motion  was 
also  overruled,  and  Mundell  offered  Airther  testimony  showing  that  the 
defendant  had  made  no  attempt  to  comply  with  the  timber  culture  law 
since  May  16,  1893,  the  time  of  the  former  hearing.  Lane  again 
refused  to  submit  testimony. 

April  9, 1894,  the  local  officers  rendered  their  decision,  recommend- 
ing that  Lane's  entry  be  canceled.  Lane  appealed  to  your  office,  and 
by  letter  "H"  of  July  20, 1894,  you  affirmed  the  decision  of  the  local 
office  and  held  Lane's  entry  for  cancellation. 

As  to  the  controversy  between  Leydel  and  MundeU,  you  say — "The 
question  of  preference  right  of  entry  between  Mundell  and  Leydel  is 
not  in  issue." 

From  your  said  decision  both  Lane  and  Leydel  have  appealed  to  this 
Department. 

The  former  claims  that  the  procedure  allowing  Mundell  to  establish 
the  charges  contained  in  the  amended  affidavit  was  irregular  and  void, 
and  that  the  testimony  does  not  support  a  judgment  of  cancellation. 
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The  latter  stated  tliat  Muudell  should  not  have  been  allowed  to  pro- 
ceed on  his  amended  charges  in  the  face  of  the  fact  that  snch  charges 
had  been  incorporated  in  his,  Leydel's  contest  filed  prior  to  sach  amend- 
ment, and  he  asks  that  the  Department  designate  the  party  entitled  to 
a  preference  right. 

In  so  far  as  the  rights  of  Lane  are  concerned,  I  do  not  see  that  it  is 
material  whether  or  not  the  local  officers  erred  in  permitting  Mundell 
to  amend  his  affidavit  of  contest,  in  the  presence  of  Leydel's  prior  con- 
test. One  whose  entry  is  attacked,  for  a  failure  to  comply  with  the 
law,  has  no  right  to  choose  his  adversary,  or  say  who  is  entitled  to  pro- 
ceed against  him.  As  to  who  is  entitled  to  prosecute  the  suit,  is  a 
matter  between  the  parties  claiming  such  a  privilege.  The  entryman 
was  allowed  an  opportunity  to  prepare  for  the  trial,  as  the  case  was 
continued  by  agreement,  of  which  he  was  a  party,  for  more  than  thirty 
days  after  Mundeirs  amended  affidavit  was  filed  before  the  testimony 
was  taken  in  the  case.  Moreo ver,  it  does  not  appear  that  Lane  objected 
to  the  allowance  of  MundelPs  amendment  at  the  time  it  was  filed,  nor 
on  his  first  appeal  to  your  office,  but  relied  on  the  insufficiency  of  the 
evidence  adduced  by  Mundell. 

The  testimony  introduced  by  Mundell  clearly  shows  that  Lane  had 
not  complied  with  the  timber  culture  law,  and  amply  supports  a  judg- 
ment of  cancellation. 

Yoar  judgment  holding  said  entry  for  cancellation  is  affirmed. 

As  the  question  of  preference  right  is  one  which  must  be  determined 
on  an  attempt  to  exercise  the  privilege,  it  would  be  improper  for  this 
Department  at  this  time  to  express  any  opinion  as  to  the  party  entitled 
thereto  in  this  case. 


practice-notice  of  decision-acceitance  of  service. 

Yeoman  v.  De  Roche. 

Au  aeceptanoe  of  service  of  notice  of  a  decision  and  of  the  '^  further  right  of  appeal/' 
signed  by  an  attorney  of  record,  is  conclusive  as  to  the  service  of  such  notice, 
and  a  waiver  of  the  right  of  such  attorney,  or  his  client  to  receive  a  copy  of  the 
decision  in  question. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

18,  1896.  (J.  L.) 

This  case  involves  the  NE.  J  of  section  9,  T.  24  N.,  R.  2  W.,  Indian 
meridian,  Perry  land  district,  Oklahoma. 

On  September  3, 1895,  this  Department  on  motion  of  J.  W.  Yeoman 
dismissed  George  F.  De  Roche's  appeal  from  your  office  decision  of 
March  30,  1895,  because  said  appeal  was  filed  sixty-one  days  after 
service  of  notice  of  said  decision.  On  October  8, 1895,  De  Roche  filed 
an  "application  for  writ  of  certiorari,"  alleging  that  "on  the  3d  day  of 
June,  1895,  service  of  notice  of  said  decision  was  accepted  by  L.  P, 
Hudson,  attorney  of  record  for  the  defendant,  but  no  copy  of  the  Com- 
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missioner's  decision  was  served  either  on  the  defendant  or  his  attorney.'' 
The  affidavits  of  De  Roche  and  Mr.  Hudson  are  filed  in  support  of  this 
statement;  but  neither  of  them  pretends  that  a  copy  of  the  decision 
was  asked  for. 

Your  office  entertained  De  Eoche's  appeal,  and  transmitted  with  it 
the  original  record  of  all  the  proceedings  in  the  case.  That  record, 
which  IS  now  before  me,  shows  that  on  April  3,  1895,  Mr.  J.  L.  Calvert, 
attorney  for  Yeoman,  and  Mr.  L.  P.  Hudson,  attorney  for  De  Roche, 
met  in  the  local  land  office  at  Perry,  and  your  office  decision  was  shown 
them.  They  doubtless  read  it  together;  for  then  and  there  they  both 
signed  an  acceptance  of  service  of  notice  in  the  following  words : 

United  States  Land  Office, 

Perry  J  0.  T.,  Apnl  3,  1896. 

Wo  hereby  accept  service  of  Commissioner'ti  letter  "  H  "  "  W.  M.  C."  of  March  30, 
1895,  and  of  onr  further  right  of  appeal  within  the  usual  time  fntm  thia  date  as  pre- 
scribed by  law. 

J.  L.  Calvert, 

Attorney  for  Yeoman, 

L.  P.  Hudson, 
Attorney  for  De  Roche, 

No  other  words  coald  have  more  exi)licitly  waived  Mr.  Hudson's 
right  to  receive  a  copy  of  said  letter. 

Moreover  on  June  3,  1895,  sixty-one  days  after  the  date  from  which 
the  usual  time  for  the  exercise  of  the  right  of  appeal  was  to  be  calcu- 
hited,  Mr.  Calvert  attended  at  the  local  land  office.  He  had  not  been 
served  with  either  an  appeal  or  a  specification  of  errors.  He  then  and 
there  met  Mr.  Hudson,  who  then  filed  his  appeal.  Mr.  Calvert  filed  a 
motion  in  writing  to  dismiss  or  reject  said  appeal,  because  "  more  than 
sixty  days  have  expired  since  date  of  service  as  shown  by  the  record." 
And  Mr.  Hudson  then  and  there  at  the  foot  of  said  motion,  accepted 
service  thereof.  Even  then  Mr.  Hudson  did  not  complain  that  he  had 
not  been  properly  served  with  a  copy  of  your  office  decision.  The 
appeal  with  its  eleven  specifications  of  error,  carefully  prepared,  shows 
that  the  writer  had  access  to  the  original  letter. 

The  Rules  of  Practice  (17  and  66)  do  not  prescribe  the  form  of  notice 
of  a  decision  subject  to  appeal.  But  this  Department  has  made  several 
rulings  on  the  subject.  See  5  L.  D.,  233,  8  L.  D.,  192,  12  L.  D.,  74,  16 
L.  D.,  187,  18  L.  D.,  192,  19  L.  D.,  461,  and  20  L.  D.,  89. 

I  see  no  reason  why  Messrs.  Calvert  and  Hudson  for  themselves  and 
for  their  clients,  should  not  have  accepted  service  of  your  office  let- 
ter,— as  they  did. 

The  application  for  certiorari  was  evidently  file<l  in  ignorance  of  the 
fact  that  the  whole  record  of  the  proceedings  had  already  been  trans- 
mitted to  this  Department.  I  have  therefore  considered  the  applica- 
tion and  the  affidavits  filed  therewith  as  a  motion  for  review,  conceding 
the  facts  stated  to  be  true.  For  the  reasons  above  stated  De  Roche's 
motion  is  hereby  denied. 
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PRACTICE-DISMISSAL.  OF  CONTEST- WITH  DRAW  AX.  OF  DISMISSAL. 

Vandike  t?.  Benjamin. 

A  contestant  who,  on  the  day  of  hearing,  files  a  dismissal  of  the  contest,  together 
with  a  new  affidavit  of  contest,  with  a  view  to  proceedings  thereon,  may  prop> 
erly  bo  permitted,  prior  to  farther  action  in  the  premises,  to  withdraw  the  said 
dismissal,  and  snbmit  evidence  under  the  original  charge,  where  good  faith  on  the 
part  of  said  party  is  manifest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

18, 1896.  \q.  J.  GO 

On  September  16, 1891,  Alvin  M.  Benjamin  made  homestead  entry 
for  the  SB.  J  of  Sec.  29,  T.  1  N.,  E.  31  W.,  McOook  land  district, 
Nebraska. 

On  October  2,  1893,  John  W.  Vandike  filed  affidavit  of  contest 
against  said  entry,  alleging  abandonment. 

Notice  issued,  and  hearing  was  had  December  4, 1893,  both  parties 
being  present  with  their  counsel  and  witnesses. 

Upon  the  testimony  submitted  the  local  officers  decided  in  favor  of 
the  contestant,  and  recommended  cancellation  of  the  entry.  An  appeal 
was  duly  taken  to  your  office,  and  by  letter  of  July  20,  1894,  you 
affirmed  the  action  of  the  local  office. 

A  further  appeal  brings  the  case  to  this  Department,  and  the  follow- 
ing errors  are  assigned: 

1.  At  the  time  of  the  trial  of  the  purported  contest  case  before  the  register  and 
receiver,  there  was  no  contest  pending,  the  contestant  having  dismissed  his  contest 
on  the  day  of  hearing,  and  the  register  and  receiver  had  no  jurisdiction  to  hear  said 
contest  after  the  same  was  dismissed, 

2,  The  court  erred  in  finding  that  the  contestee,  Alvin  M.  Benjamin,  had  failed  to 
comply  with  the  law  as  to  settlement  and  cultivation,  and  that  he  had  failed  to  estab- 
lish his  residence  upon  the  land. 

From  an  examination  of  the  record  it  is  evident  that  Benjamin  never 
established  residence  on  this  land  in  compliance  with  the  law ;  conse- 
quently, though  hardship  may  be  inflicted  thereby,  his  entry  will  have 
to  be  cancelled. 

The  remaining  question,  therefore,  necessary  to  be  determined  by  this 
Department,  is  whether  or  not  certain  proceedings  had  at  the  local 
office  prior  to  taking  testimony  were  irregular  or  erroneous.  In  order 
to  fiiUy  set  forth  the  facts  in  the  case  it  will  be  necessary  to  embody 
herein  the  statement  of  the  opening  proceedings  as  prepared  by  the 
local  office.    The  record  is  as  follows: 

At  the  time  set  for  the  hearing,  the  parties  appeared  in  person  and  by  their  attor- 
neys,—Rittenhouse  and  Boyle,  for  the  contestant,  and  A.  D.  Gibbs  for  the  contestee, 
and  the  hearing  was  begun. 

William  Chestnut  and  J.  W.  Barker  were  sworn  as  witnesses  in  behalf  of  the  con- 
testant. Thereupon  the  attorney  for  the  contestant  asked  for  a  few  minutes  time, 
and  at  11.30  A.  M.  filed  new  affidavit  of  contest  and  dismissed  this  case.  Also  asked 
for  notice  upon  the  new  contest. 
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The  contestee  objects  to  the  filing  of  a  new  affidavit  of  contest  and  asks  that  the 
contestant  be  required  to  proceed  upon  the  original  affidavit,  or  that  the  second 
complaint  be  dismissed. 

Adjourned  to  1  P.  M. 

1  P»  M.,  attorneys  for  both  parties  appeared. 

Here  the  contestee  made  the  following  motion : 

The  contestee  moTes  the  court  for  judgment  upon  the  original  complaint  filed  in 
this  action 

Whereupon  the  contestant  withdraws  his  dismissal  and  submits  his  witnesses  for 
examination,  and  waives  notice  on  the  contest  just  filed  until  the  termination  of 
this  case. 

The  contestee  objects  to  the  withdrawal  of  said  dismissal  and  asks  that  the  court 
rule  upon  his  motion  for  judgment.  By  the  register:  The  contestant  having  with- 
drawn his  dismissal  and  offered  to  proceed  upon  his  original  complaint,  the  motion 
for  judgment  upon  the  complaint  is  overruled,  and  the  contestant  will  proceed  with 
his  testimony. 

To  which  the  contestant  excepts. 

William  Chestnut  being  called  as  a  witness  for  the  contestant,  and  having  been 
dulv  sworn  in  the  case  testifies  as  follows: 

State  your  name,  age  and  occupation. 

William  Chestnut,  40  years  old,  farmer. 

2.  Have  yon  known  the  SE.  i  of  29, 1, 31,  being  the  homestead  entry  of  Alvin  M. 
Benjamin,  since  Sept.  16, 1891  f 

The  contestee  objects  to  the  introduction  of  any  evidence  under  the  complaint 
filed  in  this  action  for  the  reason  that  the  contestant  had  abandoned  and  dismissed 
the  same. 

Overruled.    Excepted  to  by  contestee. 

In  addition  to  this  record  the  register  prepared  the  following  state- 
ment, in  response  to  motion  of  attorney  for  contestee,  suggesting  a 
dimonition  of  the  record: 

The  register  inserted  in  the  record  all  he  thought  indicated  the  formal  procedure 
taken.  As  to  the  conversation  and  statements  made,  for  the  information  of  the  Com- 
missioner, if  required,  he  states  the  following  as  his  recollection :— he  having  taken 
the  testimony.  He  has  no  definite  recollection  of  the  conversation  before  adjourn- 
ment. The  record  shows  that  all  was  formally  done  then.  It  was  just  noon,  and 
the  register  being  somewhat  undecided  as  to  proper  procedure,  simply  said  we  will 
adjourn  until  1  P.  M.  At  1  P.  M.  attorneys  for  both  parties  were  present,  and  the 
attorney  for  contestee  at  once  entered  the  motion  following  the  words  noting 
the  adjournment.  The  register  examined  some  authorities  and  read  one  in  presence 
of  the  attorneys.  Both  attorneys  and  register  engaged  in  considerable  conversation 
as  to  whether  any  judgment  could  be  entered,  or  whether  the  case  stood  dismissed 
on  the  dismissal  entered  by  the  contestant.  The  attorneys  for  contestee  claimed 
they  were  entitled  to  judgment;  the  attorney  for  contestant  claimed  the  office  has 
no  jurisdiction  to  render  judgment — there  having  been  no  testimony  submitted,  and 
that  the  only  judgment  that  could  be  rendered,  if  any,  was  one  of  dismissal.  The 
register  remarked  that  the  contestant  was  either  in  court  or  out.  If  in,  judgment 
could  properly  be  rendered;  but  if  out,  how  could  he  be  bound  by  a  judgment? 
Just  then,  the  register  walked  into  the  main  office  to  consult  with  the  receU'er, 
remarking  that  if  any  action  was  taken,  it  ought  to  be  the  joint  action  of  the  regis- 
ter and  receiver.  Just  as  the  register  had  begun  to  converse  with  the  receiver,  the 
attorney  for  the  contestant  called  the  attention  of  the  officers,  and  said  he  would 
withdraw  the  dismissal  and  go  ahead  with  the  original  case.  This  was  accepted  by 
the  office — the  former  question  was  not  further  considered,  and  the  case  proceeded 
as  shown  by  the  record — over  the  objection  there  stated. 
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In  support  of  their  contention  that  it  was  error  to  allow  the  contest- 
ant to  withdraw  his  dismissal  of  contest,  counsel  for  claimant  rely  upon 
the  case  of  Delaney  r.  Bowers,  (1  L.  D.,  163),  wherein  it  is  said — 

Where  a  contest  lias  beeu  regularly  initiated  and  the  contestant  withdraws  at  or 
before  the  day  fixed  for  trial,  he  will  be  regarded  as  in  default,  and  the  case  will 
proceed  and  be  decided  accordingly.  The  same  party  will  not  be  permitted  to 
renew  the  contest  on  the  same  £n^ound. 

The  contest  affidavit  filed  by  plaintiff  on  the  day  of  trial,  December  4, 
contained  the  charge  of  abandonment,  and  was  couched  in  language 
similar  to  that  of  October  2.  Blank  notices  were  prepared  in  line  with 
the  affidavit,  but  were  not  dated  nor  signed. 

The  case  above  referred  to  is  not  applicable  to  the  one  under  consid- 
eration. The  decision  in  that  case  grew  out  of  great  abuses  that  were 
being  practiced  in  the  local  offices.  Parties  for  speculative  purjwses 
would  "  initiate  contests,  withdraw  before  the  day  of  trial,  then  renew 
the  contests,  and  so  harass  contestees  and  involve  them  in  continued 
expenses."  The  decision  in  that  case  does  not,  and  evidently  was  not 
intended  to  apply  to  the  contestants  who  were  apparently  acting  in 
good  faith.  This  view  is  fully  sustained  in  a  subsequent  decision, 
wherein  it  was  said, 

I  do  not,  however,  concur  in  that  part  of  this  decision  which  says,  ''when  a  contest 
has  been  regularly  instituted,  and  the  contestant  withdraws  at  or  before  the  day 
fixed  for  trial^  he  will  be  regarded  as  in  default,  and  the  case  will  proceed,  and  be 
decided  accordingly,''  as  applied  to  a  case  like  that  of  O'Kane,  where  there  appears 
to  be  an  entire  absence  of  bad  faith.     (O'Kane  r.  Woody,  2  L.  D.,  64). 

A  motion  for  withdrawal  of  contest,  whether  verbal  or  written,  at  or  before  the 
day  of  trial  is  only  nu  interlocutory  proceeding,  and  will  be  decided  on  the  day  of 
trial.     (See  instructions  2  L.  D.,  218). 

Hence,  until  the  case  had  <*  proceeded  and  been  decided,"  and  judg- 
ment on  the  original  complaint  had  been  rendered,  it  remained  within 
the  jurisdiction  of  the  court.  Before  this  had  been  done,  and  while 
the  local  officers  were  debating  what  course  to  pursue,  the  contestant 
withdrew  his  dismissal,  and  thus  relieved  them  from  rendering  a  deci- 
sion on  Benjamin^s  motion.  There  is  no  question  that  if  the  case  had 
"proceeded  and  been  decided"  Vandike  would  have  been  in  default,  for 
he  would  not  have  been  '^permitted  to  renew  the  contest  on  the  same 
ground."  By  withdrawing  the  dismissal  of  his  contest  the  case  was 
left  in  its  original  status,  to  be  tried  on  its  merits.  Counsel  for  defend- 
ant introduced  his  own  witnesses  and  cross-examined  those  of  the 
plaintiff. 

The  fact  that  the  contestant  filed  a  request  for  the  dismissal  of  contest  will  not 
defeat  his  preference  right  of  entry  thereunder,  where  he  subsequently,  in  good  faith, 
prosecutes  the  same  to  a  successful  termination.     Moore  r.  Lyon,  (12  L.  D.,  265). 

It  is  not  claimed  that  Yandike's  contest  is  speculative,  or  that  it  was 
brought  for  any  other  i)urpose  than  to  secure  the  cancellation  of  the 
entry  and  procure  the  preference  right  thereto.  No  adverse  claim 
could  intervene  pending  the  disposition  of  Vandike's  original  affidavit. 
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and  by  allowing  the  case  to  proceed,  Benjamin  was  not  denied  any 
right  nor  opportunity  to  establish  his  claim. 
Your  office  decision  is  therefore  affirmed. 


PRE-EMPTION-FINAL.  PROOF-PAYMENT— ADVERSE  CLAIM. 

Grothjan  v.  Johnson  (On  Review). 

A  contest  between  two  claimants  having  been  decided,  and  the  right  of  one  of  the 
parties  to  perfect  his  pre-emption  claim,  by  the  payment  of  the  purchase  x>rice 
within  a  specified  period,  having  been  recognized,  his  failure  to  make  such  pay- 
ment within  said  time  will  not  subject  his  claim  to  an  intervening  adverse  right, 
where  the  delay  is  satisfactorily^  explained,  and  it  appears  that  he  tendered 
payment  with  his  original  submission  of  final  proof. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  January 

18,  1896.  (P.  J.  C.) 

I  have  before  me  a  motion  for  review  of  departmental  decision  of 
October  31, 1896  (unreported),  filed  by  counsel  for  Louise  C.  Grothjan. 

By  said  decision  it  was  determined  that  the  charges  in  the  affidavit 
filed  by  Grothjan  against  the  pre-emption  cash  entry  of  Joseph  L. 
Johnson  of  the  SW.  J  of  Sec.  1,  Tp.  9  N.,  R.  5  W.,  Boise  City,  Idaho, 
land  district,  were  insuificient  to  warrant  the  ordering  of  a  hearing, 
and  affirmed  your  office  decision  declining  to  order  the  same. 

The  motion  for  review  does  not  present  any  question  that  was  not 
considered  in  the  former  decision.  Counsel,  however,  suggests  that  the 
departmental  judgment  is  contrary  to  the  doctrine  announced  in  Crane 
V.  Stone  (10  L.  D.,  216).  To  show  the  distinction  between  that  case 
and  the  one  at  bar,  it  is  necessary  to  state  herein  the  facts  as  they 
appear  in  the  record  before  me. 

By  departmental  decision  of  March  31,  1892,  your  office  decision 
rejecting  Grothjan's  final  proof  and  accepting  that  of  Johnson  was 
affirmed.  A  motion  for  review  was  overruled  (16  L.  D.,  196),  and  a  writ 
of  certiorari  denied  February  21, 1893  (16  L.  D.,  180). 

With  the  promulgation  of  the  last  decision  the  local  officers  **were 
directed  to  issue  final  papers  to  Johnson,  '  upon  payment  of  the  required 
purchase  money  within  sixty  days  from  notice.' "  The  sixty  days  within 
which  he  was  required  to  make  the  payment  expired  January  29, 1894. 
On  the  next  day  Grothjan  filed  an  application  to  make  homestead  entry 
of  the  tract,  which  was  rejected  because  of  Johnson's  pre-emption 
claim  on  which  final  proof  had  been  made  and  allowed.  She  also  filed 
an  affidavit  of  contest,  alleging  his  failure  to  make  the  payment  as 
required  by  the  order,  and  some  other  allegations  not  material  to  this 
discussion.  Kotice  was  not  issued,  but  the  case  was  forwarded  to  your 
office.  On  February  3, 1894,  Johnson  tendered  the  purchase  money, 
bat  it  was  rejected,  for  the  reasons  that  it  was  not  tendered  within 
sixty  days  as  ordered;  that  the  papers  had  been  forwarded  to  your 
officej  and  because  of  the  intervening  contest. 
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Your  office,  by  letter  of  June  23, 1894,  declined  to  order  a  hearing  on 
the  grounds  alleged,  and  the  Department  affirmed  the  judgment,  hold- 
ing that  his  failure  to  make  payment  within  the  time  limited  was  a 
question  between  the  entryman  and  the  government,  and  that  the 
explanation  of  his  failure  was  satisfactory  to  the  government. 

As  stated  before,  this  matter  was  considered  in  all  its  phases  when 
the  case  was  originally  decided,  but  the  question  was  not  elaborated 
in  the  opinion  as  much  as  it  might  have  been.  The  Department  was 
not  unmindful  of  the  provisions  of  section  2264  of  the  Eevised  Stat- 
utes, which,  after  fixing  the  time  within  which  a  pre-emption  claimant 
shall  file  his  declaratory  statement,  and  shall  make  final  proof  and 
payment,  further  provides  that: 

If  he  fails  to  file  such  written  statement,  or  to  make  such  affidavit,  proof  and  pay- 
ment, within  the  several  periods  named,  the  tract  of  land  so  settled  and  improved 
shall  be  subject  to  the  entry  of  any  other  purchaser. 

But  it  appears  from  affidavits  in  the  record  that  at  the  time  Johnson 
made  his  final  proof  originally,  he  tendered  payment  for  the  land,  which 
was  refused  because  of  the  pending  protest.  It  is  considered  that  this 
tender  was  sufficient  in  itself  to  protect  his  right,  if  renewed  within  a 
reasonable  time  after  final  decision,  regardless  of  any  order  made  by 
your  office,  and  it  was  determined  that  the  time  within  which  the  second 
tender  was  made  was  not  unreasonable. 

This  position  is  supported  by  the  United  States  Supreme  Court  in 
Lytle  V.  The  State  of  Arkansas  (9  How.,  314).  In  that  case  Cloyes 
made  final  proof  and  tendered  payment,  which  was  refused.  The  court 
said: 

It  is  a  weU- established  principle,  that  where  an  individual  in  the  prosecution  of  a 
right  does  every  thing  which  the  law  requires  him  to  do,  and  he  fails  to  attain  his 
right  by  the  misconduct  or  neglect  of  a  public  officer,  the  law  will  protect  him.  In 
this  case,  the  pre-emptive  right  of  Cloyes  having  been  proved,  and  an  offer  to  pay 
the  money  for  the  land  claimed  by  him,  under  the  act  of  1830,  nothing  more  could  be 
done  by  him,  and  nothing  more  could  be  required  of  him  under  that  act.  And  sub- 
sequently,  when  he  paid  the  money  to  the  receiver,  under  subsequent  acts,  the  sur- 
veys being  returned,  he  could  do  nothing  more  than  offer  to  enter  the  fractions,  which 
the  register  would  not  permit  him  to  do.  This  claim  of  pre-emption  stands  before 
US  in  a  light  not  less  favorable  than  it  would  have  stood  if  Cloyes  or  his  representa- 
tives  had  been  permitted  by  the  land  officers  to  do  what,  is  this  respect,  was  offered 
to  be  done. 

The  rejection  by  the  local  officers  of  Johnson's  tender  was  erroneous. 
It  could  not  be  claimed  with  any  degree  of  candor  that,  if  his  tender 
had  been  accepted,  as  it  should  have  been,  any  adverse  right  could  have 
intervened  to  defeat  his  right  to  the  land,  and  having  complied  with 
the  requirements  of  the  law  he  is  virtually  in  the  same  position  as 
though  his  money  had  been  accepted. 

The  case  of  Orane  v.  Stone  is  not  identical  with  the  one  at  bar.  In 
that  case  Stone  made  pre-emption  declaratory  statement  May  23, 1883, 
and  Crane  made  homestead  entry  December  2, 1885.    On  June  5, 1886^ 
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more  thau  thirty-seven  months  after  filing  his  declaratory  statement, 
Stone  made  application  to  make  final  proof.  Crane  contested,  on  the 
groand  tbat  he  had  not  made  his  final  proof  within  the  statutory 
period — ^thirty-three  months.  The  Department  decided  that  Stone's 
failure  to  make  proof  and  payment  within  the  time  limited  by  statute 
subjected  his  claim  to  the  intervening  adverse  right  of  Crane,  One  of 
the  excuses  of  Stone  for  not  making  his  proof  earlier  was  that  he  did 
not  have  the  money  to  pay  for  the  land.  The  Department  held  that 
this  could  not  be  interi)osed  in  the  face  of  an  adverse  claim,  "but  It 
might  have  some  weight  if  it  were  simply  a  question  between  the  entry- 
man  and  the  government. 
The  motion  is  therefore  overruled. 


OKLAHOMA  TOWN  LOT— CONFLICTING  RIGHTS. 

Giles  v.  Jackard. 

The  right  of  a  town  lot  claimant,  whose  failure  to  maintain  actnal  possession  and 
occupancy  is  due  to  armed  violence,  will  not  be  defeated  by  the  intervening  occu< 
pancy  of  an  adverse  claimant  who  acquires  title  with  notice  of  the  defect 
therein. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  January 

18,  1896.  (C.  J.  W.) 

On  February  1, 1894,  Joseph  A.  Giles  and  Wenzel  Jackard  each  filed 
application  before  the  townsite  board,  No.  14,  for  a  deed  to  lots  9  and 
10,  block  20,  Newkirk,  Oklahoma. 

On  August  29, 1894,  a  hearing  was  had  before  said  board  to  deter- 
mine the  relative  rights  of  these  parties,  and  on  September  17, 1894, 
said  board  decided  the  contest  and  awarded  deed  to  Jackard. 

From  this  decision  Giles  appealed,  and  on  July  18, 1895,  your  office 
reversed  the  decision  of  the  board  and  awarded  a  deed  for  the  lots  to 
Giles.  From  this  decision  Jackard  appeals,  and  I  have  the  same  now 
before  me. 

Both  parties  appear  to  be  qualified  lot  occupants.  The  townsite 
entry  embracing  the  lots  was  made  January  20, 1894,  and  at  that  time 
Jackard  was  in  possession  of  the  lots,  had  them  enclosed  and  improve- 
ments upon  them  and  is  prima  facie  entitled  to  a  deed  for  them  by 
virtue  of  his  occupancy  at  the  date  of  the  entry.  He  does  not  claim  to 
have  been  the  first  occupant,  but  obtained  possession  of  the  lots,  from 
one  W.  G.  Pardee,  who  sold  them  to  him  and  made  him  a  quit-claim 
deed  to  them. 

Giles  claims  to  have  purchased  lot  9  on  September  18, 1893,  from  one 
Verbrick,  who  was  its  first  occupant  after  the  opening,  who  turned  the 
possession  over  to  him,  and  lot  10  he  claims  by  virtue  of  first  occupancy 
and  improvements.  He  seems  to  have  held  and  occupied  the  lots,  from 
September  18, 1893,  to  about  October  1, 1893,  without  any  interruption 
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or  adverse  claim,  and  was  proceeding  with  improvements  upon  them 
when  some  parties  by  the  name  of  Trester,  first  took  possession  of  an 
adjacent  lot  and  then  proceeded  forcibly  to  eject  him  from  these  lots, 
and  to  prevent  any  further  acts  of  improvement. 

The  Tresters  sold  the  lots  to  Pardoe  and  Pardoe  to  Jackard.  The 
evidence  of  threats  and  armed  violence  upon  the  part  of  the  Tresters 
directed  against  Giles,  seems  very  clear.  It  is  apparent  that  Gdes  could 
neither  remain  on  the  lots  or  make  improvements  upon  them  without  a 
fight.  It  was  held  in  the  case  of  Smith  et  ah  r.  Coplin  (20  L  D.,  264) 
that  the  right  of  a  town  lot  claimant  is  not  defeated  by  his  failure  to 
maintain  actual  possession  and  occupancy,  where  such  failure  is  due  to 
threats  of  force  and  armed  violence. 

The  real  question  in  this  case  seems  to  be  whether  or  not  Jackard  can 
be  said  to  be  an  innocent  purchaser  without  notice  of  the  character  of 
this  title  and  therefore  entitled  to  a  deed  by  virtue  of  his  occupancy 
and  improvements. 

Your  office  found,  as  matter  of  fact,  that  he  had  actual  notice  of  the 
defect  in  the  title  under  which  he  claims  and  the  testimony  though 
somewhat  conflicting  seems  to  support  that  conclusion.  The  £EMst  that 
Pardoe  only  executed  a  quitclaim  deed  was  sufficient  to  put  Jackard 
upon  Inquiry  as  to  the  validity  of  his  title. 

Your  office  decision  is  accordingly  approved. 


UAILROAI)  LANDS— SKCmON  5,  ACT  OF  MARCH  3,  1887. 

Skinvik  v.  Longstreet  et  al. 

The  right  of  one  who  purchaaos  land  from  a  railroad  company  prior  to  the  passage  of 
the  act  of  March  3,  1887,  to  perfect  title  under  section  5  of  said  act,  issnperior  to 
the  settlement  right  of  another  acquired  after  the  passage  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Jawaary 

18,  1896.  (A.  E.) 

This  is  an  appeal  from  your  office  decision  of  May  14,  1895,  rendered 
in  the  above  entitled  cause  after  instructions  contained  in  dex)artmental 
decree,  dated  December  10, 1894.  The  land  involved  in  the  XW.  J  of 
Sec.  25,  Tp.  48  N.,  R.  14  W.,  Ashland,  Wisconsin. 

The  decision  of  December  10, 1894,  after  holding  that  the  land  was 
excepted  from  the  grant  to  the  (Chicago,  St.  Paul,  Minneapolis  and  Omaha 
Bailroad  by  the  grant  of  1856,  returned  the  record  for  a  decision  of  your 
office  on  the  questions  raised  by  the  application  of  one  Bardon  to  pur- 
chase under  the  5th  section  of  the  act  of  1887  (24  Stat.,  55G,)  the  land 
claimed  by  Skinvik  and  Longstreet. 

It  is  from  your  office  decision  on  these  questions  that  the  appeal  is 
now  taken. 

The  record  shows  that  on  March  10, 1892,  Allen  M.  Longstreet  applied 
to  make  homestead  entry  of  the  land,  while  on  March  23,  1892,  Olaf 
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Skinvik  made  similar  application.  Both  applicatious  were  reje(ite(l 
because  the  land  was  included  in  that  certified  to  the  State  of  Wiscon- 
sin for  the  benefit  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha 
Bailroad  Company,  under  the  grant  of  June  3, 1856.  Longs treet  and 
Skinvik  both  appealed. 

On  April  21, 1893,  James  Bardon  filed  an  application  to  purchase  tlie 
land  under  the  6th  section  of  the  act  of  March  3, 1887.  After  due 
publication  and  notice  upon  the  homestead  applicants,  Longstreet  and 
Skinvik,  Bardon  made  proof  on  June  13, 1893,  all  parties  being  present. 

Bardon  showed  that  he  had  purchased  the  land  from  the  railroad 
company  on  September  1, 1886,  for  a  valuable  consideration,  and  that 
he  was  a  citizen  of  the  United  States.  Skinvik  testified  that  he  made 
his  settlement  on  the  land  in  February,  1892. 

In  your  office  decision  of  May  14, 1895,  it  was  held  that  the  home- 
stead applications  of  Longstreet  and  Skinvik  should  be  rejected,  and 
Bardon  allowed  to  purchase  the  land. 

The  land  in  controversy  was  excepted  from  the  grant  by  a  pre-emj)- 
tion  filing  on  record,  but  being  within  the  primary  limits,  it  was  certi- 
fied to  the  State  as  earned.  As  the  land  was  not  among  that  advertised 
to  be  opened,  Bardon  can  not  be  held  to  the  ninety  days  limit  within 
which  to  assert  his  claim.  Having  proved  his  purchase  and  that  he  is 
a  citizen,  and  Skinvik  admitting  that  he  (Skinvik)  did  not  settle  until 
February,  1892,  Bardon  comes  clearly  within  the  5th  section  of  the  act 
of  1887  (24  Stat.,  556),  and  Skinvik,  by  reason  of  the  date  of  his  settle- 
ment, is  not  entitled  to  its  provisions. 

Your  office  decision  is  therefore  affirmed. 


Bbuokeb  v.  Busohman. 

Motion  for  rehearing  granted  by  Secretary  Smith,  January  20, 1896. 
See  20  L.  D.,  557,  and  21  L.  D.,  114. 


TVISCONSTNT  BAILBOAI>  6BANTSk-COKFUCa?ING   LIMITS. 

Pabish  Manufaotubing  Co.  v.  Peinoe. 

The  deciBions  of  the  Department  holding  that  lands  within  the  fifteen  mile  indem- 
nity limits  of  the  grant  made  June  3, 1856,  to  aid  in  the  construction  of  the 
Bayfield  branch  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  railroad,  and 
also  within  the  ten  mile  granted  limits  of  the  Wisconsin  Central,  under  the  act 
of  May  5,  1864,  are  excepted  from  the  operation  of  the  latter  grant  by  reason 
of  the  withdrawal  for  the  benefit  of  the  former,  are  reversed  by  the  ruling  of 
the  United  States  Supreme  Court  in  the  case  of  the  Wisconsin  Central  v.  For- 
sythe  (159  U.  S.,  46),  and  lands  in  such  status  must  now  be  held  to  have  passed 
under  the  latter  grant,  if  free  firom  other  claims  or  rights. 

Seereta/ry  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

20,  1896.  (F.  W.  C\) 

I  have  considered  the  appeal  by  the  Parish  Manufacturing  company 
ficom  your  office  decisiou  of  August  11, 1894,  rejecting  its  application  to 
10332— VOL  22 3 
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purchase,  under  the  fifth  section  of  the  act  of  March  3, 1887  (24  Stat, 
656),  the  KW.  J  of  the  SB.  J,  Sec.  36,  T.  48  N.,  B.  4  W.,  Ashland  land 
district,  Wisconsin. 

It  appears  from  the  recitation  contained  in  your  of&ce  decision  that 
this  land  is  within  the  fifteen  mile  indemnity  limits  of  the  grant  made 
by  the  act  of  June  3, 1856,  to  aid  in  the  construction  of  the  Bayfield 
branch  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Railroad,  but 
it  is  also  within  the  ten  mile  primary  limits  of  the  grant  made  by  the 
act  of  May  5, 1864,  to  aid  in  the  construction  of  the  Wisconsin  Central 
railroad. 

Following  the  prior  decisions  of  this  Department  it  was  held  that 
this  tract  was  excepted  from  the  grant  to  the  Wisconsin  Central  Bail- 
road  company  by  virtue  of  the  reservation  created  under  the  act  of  June 
3,  1866,  and  not  being  needed  in  satisfaction  of  the  last  mentioned 
grant,  it  was  restored  to  the  public  domain. 

The  Parish  Manufacturing  Company  appears  to  claim  through  John 
H.  Knight,  who  purchased  this  land  ol  the  Wisconsin  Central  Bailroad 
Company,  and  its  application  to  purchase  under  the  act  of  1887  was 
filed  February  3, 1891,  Due  notice  was  given  of  the  company's  inten- 
tion to  submit  final  proof  on  March  17, 1891,  on  which  date  John  B. 
Prince  appeared  and  protested  against  the  allowance  of  the  application. 

On  the  testimony  submitted,  the  local  officers  rejected  the  application 
to  purchase  because  the  tract  applied  for  was  embraced  in  the  prior 
application  to  purchase  filed  by  John  H.  Elnight. 

November  23, 1891,  the  protestant,  John  B.  Prince,  applied  to  enter 
this  tract,  with  adjoining  land,  under  the  homestead  laws,  which  appli- 
cation was  rejected  and  Prince  appealed;  but  it  appears  that  during 
the  pendency  of  the  proceedings  arising  upon  the  application  to  pur- 
chase now  under  consideration,  to  wit,  on  March  18, 1893,  Prince  was 
permitted  to  make  homestead  entry  of  this  land. 

By  the  decision  of  the  supreme  court  in  the  case  of  Wisconsin  Cen- 
tral V.  Forsyth  (159  U.  S.,  46),  the  previous  construction  of  this  Depart- 
ment as  to  the  effect  of  the  reservation  under  the  act  of  1856,  upon 
the  grant  made  by  the  act  of  1864  for  the  Wisconsin  Central  Bailroad, 
was  reversed,  and  following  the  interpretation  of  the  acts  of  1856  and 
1864,  as  made  in  said  decision,  it  must  be  held  that  the  land  in  ques- 
tion was  a  part  of  that  grant  to  aid  in  the  construction  of  the  Wiscon- 
sin Central  Bailroad. 

I  further  learn,  upon  inquiry  at  your  office,  that  this  tract  is  opposite 
constructed  road,  so  that  as  far  as  the  record  now  before  me  shows, 
the  land  in  question  appears  to  have  passed  to  the  Wisconsin  Central 
Bailroad  Company,  and  if  this  be  so,  the  purchasers  from  said  com- 
pany are  duly  protected  under  their  purchase  and  no  right  of  purchase 
under  the  act  of  1887  exists. 

There  may  be  other  grounds,  however,  for  holding  this  land  to  have 
been  excepted  from  the  Wisconsin  Central  grant,  and  the  case  is  there- 
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fore  remanded  to  your  office  that  the  rights  of  the  Wisconsin  Central 
Railroad  company  may  be  adjudicated  under  the  decision  of  the  court 
above  referred  to. 


I^ES-ALIiOTMENT  OF  INDIAN"  LANDS. 

Sanbubn  and  Bussell. 

The  fees  allowable  to  local  officers  on  Indian  allotments,  nnder  section  4,  act  of 
February  8, 1887,  are  in  the  form  of  a  commission,  and  determined  in  amount  by 
the  price  and  area  of  the  land,  and  it  therefore  follows  that  such  fees  can  not  be 
fixed  and  allowed  until  after  survey  of  the  allotted  tracts ;  but  it  is  not  essential  to 
the  allowance  of  such  fees  that  the  allotments  should  have  been  finally  approved. 

Secretary  Smith  to  the  Oammissianer  of  the  General  Land  OfficCj  January 

22j  1896. 

I  acknowledge  the  receipt  of  your  communication  of  Kovember  11, 
1895,  and  accompanying  copy  of  letter  from  Archibald  Young,  Esq., 
attorney  for  J.  B.  Sanbum,  late  receiver  and  J.  F.  Bussell,  late  register, 
at  the  Goeor  d'Alene  land  office,  Idaho. 

In  response  thereto  I  transmit  herewith  for  your  guidance  an  opinion 
of  the  Honorable  Assistant  Attorney  General  for  this  Department  to 
whom  the  matter  was  referred,  dated  13th  ultimo  which  bears  my 
approval. 

Opinion. 

As9%siant  Attorney  Oeneral  Hall  to  the  Secretary  of  the  Interior j  December 

13, 1895.  (S.  V.  P.) 

By  the  reference  of  the  Honorable  Acting  Secretary  of  December  3, 
1895, 1  have  before  me  an  application  on  behalf  of  J.  B.  Sanburn,  late 
receiver,  and  J.  E.  Bussell,  late  register,  at  Goeur  d'Alene,  Idaho,  for 
commissions  on  certain  Indian  allotments  made  during  their  respective 
terms  of  office  on  the  validity  of  which  you  desire  my  opinion. 

The  questions  on  which  an  opinion  is  requested  are  formulated  by 
the  Gommissioner  of  the  General  Land  Office,  before  whom  said  appli- 
cation came  for  action,  as  follows : 

1.  Can  any  commisBionB  be  lawfully  and  properly  allowed  to  registers  and  receivers 
on  the  cash  price,  or  estimated  cash  price,  of  lands  embraced  in  Indian  allotments 
before  they  have  been  surveyed  f 

2.  Can  this  office  properly  conclude  that  lands  which  satisfactorily  appear  to  be 
within  the  forty  mile  limit  of  the  Northern  Pacific  Railroad  grant  (and  therefore  to 
be  double  minimum  lands),  but  which  have  not  yet  been  surveyed,  or  the  surveys  of 
which  have  not  yet  been  approved,  are  actually  double  minimum,  and  allow  com- 
missions for  Indian  allotments  located  thereon  as  suchf 

3.  Can  commissions  be  allowed  to  registers  and  receivers  on  the  cash  price  of  landB 
allotted  to  Indians,  before  the  allotments  have  been  approved? 

4.  In  case  a  supplemental  account  is  stated  allowing  the  late  register  and  receiver 
iktCoeur  d'Alene  commissions  as  of  double  minimum  lands  on  the  allotments  referred 
to,  should  such  commissions  be  computed  on  the  area  allowed  on  the  original  allot- 
xnent,  or  on  the  corrected  area  as  approved  to  conform  to  legal  subdivisions? 
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The  claim  made  herein  arises  auder  the  fourth  section  of  the  general 
allotment  act  of  February  8, 1887  (24  Stat.,  388),  which  makes  the  fol- 
lowing provisions: 

That  where  any  Indian  not  residing  npon  a  reservation,  or  fur  whose  tribe  no 
reservation  has  been  provided  by  treaty,  act  of  Congress,  or  executive  order,  shall 
make  settlement  upon  any  surveyed  or  unsurveyed  lands  of  the  United  States  not 
otherwise  appropriated,  he  or  she  shall  be  entitled,  upon  application  to  the  local 
land-office  for  the  district  in  which  the  lands  are  located,  to  have  the  same  allotted 
to  him  or  her,  and  to  his  or  her  children,  in  quantities  and  manner  as  provided  in 
this  act  for  Indians  residing  upon  reservations ;  and  when  such  settlement  is  made 
upon  unsurveyed  lauds,  the  grant  to  such  Indians  shaU  be  adjusted  upon  the  survey 
of  the  lands  so  as  to  conform  thereto ;  and  patents  shall  be  issued  to  them  for  such 
lands  in  the  manner  and  with  the  restrictions  as  herein  provided.  And  the  fees  to 
which  the  officers  of  such  local  land-office  would  have  been  entitled  had  such  lands 
been  entered  under  the  general  laws  for  the  disposition  of  the  public  lands  shall^be 
paid  to  them,  from  any  moneys  in  the  Treasury  of  the  United  States  not  otherwise 
appropriated,  upon  a  statement  of  an  account  in  their  behalf  for  such  fees  by  the 
Commissioner  of  the  General  Land  Office,  and  a  certification  of  such  account  to  the 
Secretary  of  the  Treasury  by  the  Secretary  of  the  Interior. 

Section  4,  act  of  February  28, 1891  (26  Stat.,  794),  amendatory  of  the 
general  act,  contains  a  similar  provision  with  respect  to  fees. 

It  may  be  properly  asked  at  the  outset  what  are  the  "fees''  of  the 
local  officers  when  lands  are  "  entered  under  the  general  lawsf  " 

1.  In  the  case  of  homestead  entries  the  law  provides  for  "fees"  and 
"  commissions."  The  "  fee"  of  ten  dollars  for  an  entry  of  one  hundred 
and  sixty  acres  goes  to  the  government,  and  the  commission  of  one 
per  cent,  at  one  dollar  and  twenty-five  cents  per  acre,  to  each  of  the 
local  officers,  both  fee  and  commission  payable,  by  the  homesteader,  at 
date  of  application.  On  final  entry,  the  homesteader  pays  a  like 
"  commission,"  but  no  "  fee."  If  the  land  is  double  minimum,  the  com- 
mission is  reckoned  accordingly.  (Sec.  2238,  Bevised  Statutes.)  Here 
it  will  be  observed  the  "  commission "  is  the  fee,  and  the  only  one, 
received  by  the  local  officers  for  allowing  the  entry,  the  term  "  com- 
mission "  being  apparently  used  to  distinguish  between  the  fee  paid 
to  the  gpvernment  and  the  one  paid  to  the  local  officers. 

2.  In  timber-culture  entries  the  law  fixes  the  fees  of  the  locdl  officers 
at  two  dollars  each,  at  first  and  final  entry,  irrespective  of  the  area 
entered,  or  the  price  of  the  land.  A  government  fee  of  ten  dollars  for 
an  entry  of  one  hundred  and  sixty  acres  is  also  paid  by  the  entryman 
when  the  original  entry  is  allowed.    (Act  of  June  14, 1878, 20  Stat.,  113.) 

3.  In  pre-emption  entries,  and  other  entries  initiated  of  record  by 
declaratory  statement,  a  filing  fee  of  one  dollar  each  to  the  local 
officers,  to  be  paid  by  the  settler,  is  provided  for,  and  one  per  cent 
commission  on  the  purchase  price  is  also  paid  to  said  officers  by  the 
government.    (Sec.  2238,  Bevised  Statutes.) 

4.  In  cash  entries,  one  per  cent  commission  on  the  purchase  price  is 
paid  by  the  government  to  the  local  officers  as  their  fee  therein.  (Sec, 
2238,  Bevised  Statutes.) 
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In  certain  States  (including  Idaho),  the  local  officers  receive  fifty  per 
centnm  on  the  fees  and  commissions,  payable  by  entryman  nnder  the 
pre-emption  and  homestead  law. 

It  will  be  seen  from  the  foregoing,  that  the  "fees"  of  the  local  officers 
as  derived  from  entries  nnder  the  "general"  laws,  at  the  date  of  the 
allotment  act,  are  of  two  kinds,  one  paid  as  an  arbitrary  fee,  and  the 
other  as  a  commission,  dependent  upon  area  and  price  of  land,  and  that 
when  the  government  pays  the  "fee,"  it  is  always  in  the  form  of  a 
commission. 

It  would  therefore  seem  that  the  fee  allowable  for  allotments  must 
also  be  in  the  same  form,  and  determined  in  amonnt  by  the  price  and 
area  of  the  land,  as  the  fee  in  this  instance  is  payable  by  the  government. 

Having  reached  the  conclusion  that  the  fees  allowable  herein  are  in 
the  natare  of  a  commission  to  be  determined  by  the  price  and  area  of 
the  land,  the  first  and  second  questions  must  be  answered  in  the  nega- 
tive. The  official  snrvey  of  the  land  is  prerequisite  to  a  determination 
of  the  actual  area  of  an  entry,  as  well  as  the  price  of  the  land  as  fixed 
with  respect  to  railroad  limits. 

The  third  question  should  be  answered  in  the  affirmative.  If  the 
lands  have  been  surveyed,  there  is  no  reason  why  the  settlement  of  the 
account  between  the  local  officers  and  the  government  should  be  deferred 
until  the  allotments  have  been  approved.  The  commissions  allowable 
in  cases  of  entries  under  the  general  land  laws  are  not,  as  I  understand, 
determined  by  the  final  approval  of  such  entries,  but  by  the  transaction 
of  the  business  in  the  local  office. 

The  fourth  question  is,  in  effect,  answered  in  the  response  to  the  first 
and  second.  As  the  commission  can  only  be  known  after  the  lands 
have  been  surveyed,  it  follows  that  the  account  should  be  stated  in 
accordance  with  the  area  of  the  entry  when  adjusted  to  the  survey. 

Approved : 

HoEB  Smith, 

Seeretary. 

JXTDXAXr  l4Ain>&-AFFBAISEMENT— liOSS  OV  IMFBOYSMEKXCU 

ABBAM  F.  MiTTOVrBB. 

Where  ladian  lands  and  the  improvements  thereon  have  been  separately  appraised 
in  accordance  with  the  terms  of  the  act  of  March  2, 1889|  and  the  Indian  has 
accepted  snch  appraisement,  and  been  removed  from  the  land,  as  provided  in 
said  act,  there  is  no  authority  for  the  sale  of  said  property  for  lees  than  the 
whole  amonnt  of  the  appraisement,  even  though  the  improvements  were  sub- 
sequently destroyed. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  January 

J22, 1896. 

I  acknowledge  the  receipt  of  yonr  letter  of  July  29,  1895,  asking 
instructions  in  the  case  of  Abram  Mittower,  who  applies  to  purchase 
certain  lands  in  the  Bitter  Boot  Valley,  Montana,  patented  to  certain 
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members  of  the  Flathead  baud  of  Indians,  under  the  provisions  of  the 
act  of  March  2,  1889,  (25  Stats.  871). 

In  response  thereto  I  transmit  herewith  an  opinion  dated  November 
20,  1895,  from  the  Hon.  Assistant  Attorney  General  for  this  Depart- 
ment who  advises  me  that  the  act  above  referred  to  forbids  the  accept- 
ance of  the  application  or  sale  in  any  case  at  less  than  the  appraised 
value  of  both  the  land  and  the  improvements  but  if  the  lands  without 
the  improvements  is  not  worth  the  appraised  value  of  both  and  cannot 
be  sold  at  that  figure,  the  matter  should  be  reported  to  Congress  with 
appropriate  recommendations. 

In  the  opinion  of  the  Assistant  Attorney  General  I  concur. 


Opinion. 

Assistcmt  Attorney  Oeneral  SaU  to  the  Secretary  of  the  Interior,  Novem- 
ber 20j  1895.  (E.  E.  W) 

By  your  reference  I  have  before  me  the  letter  of  the  Commissioner 
of  the  General  Land  Office  of  July  29, 1895,  asking  to  be  advised  in 
the  matter  of  the  application  of  Abram  N.  Mittower  to  purchase  the 
8W.  i  NW.  i  and  KW.  i  SW.  J,  Sec.  8,  T.  8  N.,  R.  20  W.,  under  the 
provisions  of  the  act  of  Congress  approved  March  2, 1889,  entitled  *^ An 
act  to  provide  for  the  sale  of  lands  patented  to  certain  members  of 
the  Flathead  band  of  Indians  in  Montana  Territory,  and  for  other 
purposes."    25  Stats.,  871.    This  act  provides: 

Sec.  1.  That  the  Seoretary  of  the  Interior,  with  the  consent  of  the  Indians  eev- 
erally,  to  whom  patents  have  been  issued  for  lands  assigned  to  them  in  the  Bitter 
Boot  VaUey,  in  Montana  Territory,  under  the  provisions  of  an  act  of  Congress 
approved  June  fifth,  eighteen  hundred  and  seventy-two,  entitled  ^'An  act  to  provide 
for  the  removal  of  the  Flathead  and  other  Indians  &om  the  Bitter  Root  Valley,  in 
the  Territory  of  Montana,''  or  the  heirs  at  law  of  such  Indians,  be,  and  he  hereby  is, 
authorized  to  cause  to  be  appraised  and  sold,  in  tracts  not  exceeding  one  hnndred 
and  sixty  acres,  all  the  lands  allotted  and  patented  to  said  Indians;  said  lands  shaU 
be  appraised  as  if  in  a  state  of  nature,  but  the  enhanced  value  thereof,  by  virtue  of 
the  settlement  and  improvement  of  the  surrounding  country,  shall  be  considered  in 
ascertaining  their  value :  Provided,  That  the  improvements  thereon  shall  be  appraised 
separateanddistinot  from  land.    •    *    • 

Sec.  2 Provided,  That  no  portion  of  said  lands  shall  be  sold  at  less 

than  the  appraised  value  thereof.    .... 

Sec  3.  That  the  net  proceeds  derived  from  the  sale  of  the  lands  herein  authorized 
shall  be  placed  in  the  Treasury  to  the  credit  of  the  Indians  severally  entitled  thereto, 
and  the  Secretary  of  the  Interior  is  hereby  authorized  to  pay  the  same  in  cash  to 
original  allotters  and  patentees,  or  the  heirs  at  law  of  such,  or  expend  the  same  for 
their  benefit  in  such  manner  as  he  may  deem  for  their  best  interest. 

Sec.  4.  That  when  a  purchaser  shall  have  made  full  payment  for  a  tract  of  land, 
as  herein  provided,  and  for  the  improvements  thereon,  patent  shall  be  issued  as  in 
case  of  public  lands  under  the  homestead  and  preemption  laws. 

Sec  6.  That  in  the  event  of  the  sale  of  the  lands  herein  authorized  it  shall  be  the 
duty  of  the  Secretary  of  the  Interior  to  remove  the  Indians  whose  lands  shall  have 
been  sold,  to  the  general  reservation,  known  as  the  Jocko  Reservation,  in  the  Terri- 
tory of  Montana. 
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The  Oommis^ioner  states  that  on  the  13th  of  March,  1876,  a  patent 
was  issued  to  a  Flathead  Indian  named  Peter  Brown  for  the  land 
described  in  this  application.  The  report  of  the  special  agent  appointed 
to  make  the  appraisements  and  procure  the  consent  of  the  Indians 
shows  that  Brown  did  not  accept  the  patent,  and  that  on  or  before  the 
29th  of  January,  1890,  he  consented  in  writing  to  the  appraisement  and 
sale  of  hiB  land,  and  removal  therefrom,  as  provided  in  the  said  act  of 
Congress.  This  report  also  shows  that  Brown's  improvements  con- 
sisted of  a  cabin,  a  root  house,  a  stable,  and  two  miles  of  fencing,  the 
latter  out  of  repair;  that  the  appraisement  was  made  on  or  before  the 
Faid  29th  of  January,  1890;  that  the  land,  exclusive  of  the  improve- 
ments, was  appraised  at  $11  per  acre,  aggregating  $880,  aud  the 
improvements  separately  at  $440.  A  copy  of  a  telegraphic  report  made 
by  this  special  agent  on  the  19th  of  October,  1891,  which  the  Indian 
Division  has  furnished  me  for  my  information,  shows  that  he  had  on  or 
before  that  date  ^^  delivered  the  entire  Flathead  band "  at  the  agency 
in  Montana. 

On  the  5th  of  March,  1895,  the  applicant,  Abram  K  Mittower,  filed 
an  application  to  purchase  the  land,  and  submitted  proof  that  since 
tlie  appraisement  the  cabin  and  stable  had  been  destroyed  by  tire,  and 
the  root  house  and  fence  blown  down  and  rotted  so  as  to  be  of  no  value 
whatever.  He  tenders  the  appraised  value  of  the  land,  exclusive  of  the 
improvements,  and  demands  patent.  The  Commissioner  states  that  he 
knows  of  no  authority  to  exclude  the  value  of  the  improvements,  and 
asks  for  advice.  The  Commissioner  of  Indian  Affairs,  to  whom  the  mat- 
ter has  been  referred,  holds,  in  a  letter  dated  August  27, 1895,  that  the 
improvements  being  destroyed,  the  land  may  be  sold  for  its  appraised 
value,  exclusive  of  the  value  of  the  improvements,  and  recommends 
acceptance  of  the  application. 

The  proviso  in  the  second  section  of  the  act  expressly  forbids  sale  of 
any  portion  of  this  land  at  less  than  its  appraised  value.  Unquestion- 
ably this  means  the  appraised  values  of  both  the  land  aud  the  improve- 
ments. This  is  the  more  evident  because  it  is  not  entirely  a  matter 
between  the  applicant  and  the  government.  The  Indian  has  rights  in 
the  case  which  cannot  be  overlooked.  He  is  conceded  to  be  the  owner 
of  the  land,  and  the  improvements  were  also  his,  as  absolutely  so  as 
the  soil.  He  had  made  them,  it  is  to  be  presumed,  by  his  own  labor, 
or  with  his  own  money,  and  they  were  not  only  his  in  fact,  but  in  law 
they  were  a  part  of  the  land.  By  procuring  his  acceptance  of  the 
appraisements,  his  consent  to  the  sale  of  the  land,  and  by  taking 
possession  of  the  premises  and  removing  him  therefrom  prior  to  the 
destruction  of  the  improvements,  the  government  became  trustee  to 
sell  the  property  for  his  benefit,  and  responsible  to  him  for  its  total 
appraised  value. 

Evidently,  the  reason  for  appraising  the  laud  and  the  improvements 
separately  was  to  ascertain  and  fix  the  true  value  of  both,  considered 
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as  one  property,  and  not  to  provide  for  their  sale  separately,  or  at  less 
than  the  appraised  value  of  both.  By  the  special  agent's  appraisement 
of  both,  and  the  Indian's  acceptance  thereof,  the  price  which  he  was  to 
receive  for  tlie  whole  property,  and  at  which  the  government  as  trustee 
was  authorized  to  sell  it,  was  determined  and  agreed  on.  The  moment 
the  Indian  accepted  the  appraisement,  consented  to  the  sale,  and  was 
removed  from  the  premises  by  the  government,  his  right  to  compen- 
sation at  the  total  appraised  value  when  sale  was  made  became  fixed 
and  binding,  and  he  cannot  be  made  to  suffer  any  loss  because  of  the 
subsequent  destruction  of  the  improvements.  But  if  the  offer  of  the 
applicant  is  accepted,  how  will  the  Secretary  make  good  the  $440 
for  the  improvements?  Obviously  Congress  would  have  to  provide 
the  way.  But  if  the  land  without  the  improvements  is  not  worth  the 
appraised  value  of  both,  or  cannot  be  sold  at  that  figure,  I  would  ad- 
vise that  the  matter  be  reported  to  Congress,  with  appropriate  recom- 
mendations. 

In  my  judgment  the  act  forbids  the  acceptance  of  the  application^ 
or  sale  in  any  case  at  less  than  the  appraised  value  of  both  the  land 
and  the  improvements. 

Approved : 

Hoke  Smith, 

Secretary. 

sioux  hai^f  bheeb  screp— duplicate  ibsux. 

Seymoub  Labathb. 

The  Department  has  authority  to  issue  duplicate  Siouz  half  breed  Boiipj  in  lien  of 
scrip  lost  or  destroyed. 

Secretary  Smith  to  the  Commissioner  of  Indian  Affairs,  January  23 ^  1896. 

I  acknowledge  the  receipt  of  your  communication  of  November  18, 
1895,  relative  to  the  application  of  Seymour  Labathe  for  the  issuance 
of  duplicate  certificates  of  Sioux  Half-Breed  scrip,  under  the  Act  of 
July  17, 1854. 

In  response  thereto,  I  transmit  herewith  for  your  guidance  an  opin- 
ion of  the  Honorable  Assistant  Attorney  General  for  this  Department, 
dated  November  26, 1895,  in  which  I  concur,  wherein  I  am  advised  that 
the  Department  has  authority  to  issue  a  duplicate  or  copy  certificate 
of  scrip  for  lost  or  destroyed  scrip  issued  under  said  act,  and  should 
do  so  in  a  proper  case  made. 

Opinion. 

Assistant  Attorney  Oeneral  Hall  to  the  Secretary  of  the  Interior y  UTovem- 

her  26, 1895. 

I  have,  by  your  reference  of  the  21st  instant,  the  application  of  Sey- 
mour Labathe  for  the  issuance  to  him  of  duplicate  or  copy  certificate 
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of  scrip  as  a  mixed  blood  Sioux  Indian,  and  npon  the  question  of  tlie 
anthority  of  the  Department  to  issue  such  duplicate  or  copy  you  ask 
for  my  opinion. 

It  appears  from  the  papers  submitted  to  me  that  Seymour  Labathe 
was  a  minor  at  the  date  of  the  act  which  authorized  the  issuance  of 
such  certificate  or  scrip,  and  for  some  time  thereafter.  That  scrip  was 
issued  in  his  name,  "So,  340,  letters  A,  B,  G,  D  and  E,  aggregating  four 
hundred  and  eighty  acres  of  land,  and  delivered  to  his  father,  Francis 
Labathe.  Letters  A,  B  and  D  were  located  and  satisfied  upon  lands 
Aggregating  two  hundred  and  forty  acres. 

The  applicant  supports  his  application  by  proof  that  the  scrip  repre- 
sented by  letters  C  and  E  never  came  into  his  hands^  that  the  same 
have  never  been  transferred  by  him,  and  that  no  one  has  located  the 
same  for  him.  He  makes  application  for  the  issuance  of  duplicates  or 
copies  of  letters  G  and  E. 

I  have  read  carefully  the  communication  of  the  Gommissioner  of 
Indian  Affairs  touching  this  application.  He  bases  his  recommendation 
adverse  to  applicant  upon  the  action  o^  the  Department  taken  in  1873 
in  reference  to  issuing  duplicate  certificate  for  Sioux  half  breed  scrip. 

I  have  carefully  examined  the  letter  of  the  Gommissioner  of  the  Gen- 
eral Land  Office  to  the  then  Secretary  of  the  Interior  and  the  action  of 
the  Secretary  thereon.  I  do  not  agree  with  the  position  taken  by  the 
then  Gommissioner  of  the  General  Land  Office  that  there  is  a  want  of 
authority  in  the  Department  to  issue  duplicate  or  copy  certificates  of 
scrip  on  a  proper  case  made  for  such  issuance.  Such  power  is  inherent 
in  the  Department,  and  the  exercise  of  it  is  necessary  in  order  to  fulfill 
the  obligation  of  the  government  to  these  Indians. 

The  act  of  Gongress  approved  July  17, 1854,  provided  that  each  Sioux 
Indian  of  the  mixed  blood  or  half  breed  should  upon  a  relinquishment 
of  his  interest  in  the  reservation  receive  four  hundred  and  eighty  acres 
of  land,  and  authority  was  therein  given  to  issue  scrip  to  each  of  said 
Indians  as  authority  for  locating  the  quantity  of  land  guaranteed  to  him 
by  the  United  States. 

The  Secretary  of  the  Interior  is  charged  with  the  execution  of  that 
law,  and  with  seeing  to  it  that  each  Indian  entitled  to  the  provisions  of 
the  act  of  July  17, 1854,  supray  should  receive  the  quantity  of  land 
thus  given  to  him  in  exchange  for  his  interest  in  the  reservation. 

If  the  Secretary  of  the  Interior  is  satisfied  that  any  Indian  has  not 
received  the  full  amount  of  land  to  which  he  is  entitied.  it  would  be 
his  duty  to  take  proper  steps  to  enable  such  Indian  to  obtain  the  same. 
If  it  be  true  that  letters  G  and  E  have  never  been  located,  and  that 
they  are  lost  or  destroyed,  it  would  seem  that  the  Department  is  lack- 
ing in  the  full  performance  of  its  duty  when  it  refuses  to  issue  dupli- 
cate or  copy  scrip,  that  this  Indian  may  have  the  quantity  of  land 
guaranteed  to  him  by  Gongress.  The  case  would  stand  thus:  The 
United  States  government  has  the  Indian's  relinquishment  of  his 
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interest  in  the  reservation.  It  promised  to  give  him  fonr  hundred  and 
eighty  acres  of  land  for  that  interest,  and  it  has  enabled  him  to  acquu*e 
two  hundred  and  forty  acres,  bat  refuses  to  aid  him  in  obtaining  the 
balance  due  him,  simply  because  there  cannot  be  found  any  act  of 
Congress  expressly  directing  that  duplicate  or  copy  scrip  may  be 
issued. 

I  do  not  believe  that  the  Department  should  put  itself  in  such  atti- 
tude toward  this  Indian,  but  that  he  should  receive  as  speedily  as 
possible  the  full  benefits  of  the  act  of  Congress  of  July  17, 1854,  suprcL 
There  could  not  possibly  be  any  injury  to  the  government  resulting 
from  this  course.  The  act  of  Congress  above  cited  expressly  prohibits 
the  transfer  of  this  scrip,  and  if  any  person  other  than  the  applicant 
should  be  in  possession  of  this  scrip  he  could  never  use  it  for  the  pur- 
pose of  locating  land,  unless  the  location  is  made  in  the  name  of  the 
Indian,  and  the  application  for  patent  would  be  made  in  his  name.  If 
the  duplicate  or  copy  scrip  should  be  located  and  a  patent  issued 
thereon,  and  the  original  should  afterwards  turn  up  in  the  hands  ef 
some  one  who  professes  to  locate  it  for  the  Indian,  the  second  location 
would  be  rejected  and  patent  refused.  The  Department  decided  just 
such  a  case  in  ex  parte  Bourke,  12  L.  D.,  105. 

I  therefore  advise  that  the  Department  has  authority  to  issue  a 
duplicate  or  copy  certificate  of  scrip  for  lost  or  destroyed  scrip  issued 
under  said  act,  and  should  do  so  in  a  proper  case  made. 

Approved: 

Hoke  Smith,  Secretary. 


SIOT7X  HALF  BRKEB  SCHEP— BX7PLICATB  IBSUB. 

Charles  D.  Mousso. 

The  act  of  July  17^  1854,  authorized  the  issnauce  of  scrip  to  the  Sioux  half  breeds 
in  payment  for  their  interest  in  the  reservation  purchased  by  the  government^ 
on  due  relinquishment  of  such  interest,  and  where  it  appears  that  such  scrip 
was  procured  on  a  forged  power  of  attorney,  and  relinquishment  of  like  char- 
acter, and  was  afterwards  located  and  the  entry  carried  to  patent  all  without  the 
knowledge  or  consent  of  the  rightful  claimant,  and  that  he  has  in  fact  received 
no  benefit  therefrom,  nor  executed  the  requisite  relinquishment,  the  right  of 
said  half  breed  to  receive  new,  or  copy  scrip  should  be  recognized,  and  his 
relinquishment  secured. 

The  cancellation  of  the  patent  procured  on  the  scrip  secured  through  the  fraudu- 
lent power  of  attorney  and  relinquishment  is  a  matter  that  must  be  determined 
as  between  the  United  States  and  the  person  procuring  such  patent  and  those 
holding  thereunder. 

Secretary  Smith  to  the  Commissioner  of  Indian  Affairs j  January  23 ^  1896* 

The  matter  of  the  claim  of  Charles  D.  Mousso  for  the  issue  of  certain 
Sioux  half-breed  scrip  has  been  resubmitted  to  the  Assistant  Attorney 
General  for  this  Department,  and  has  been  re-examined  by  him. 
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When  the  matter  was  first  under  consideration  it  was  concluded  that 
it  was  at  least  doubtful  if  this  Department  had  authority  to  accei)t 
Moasso's  reUnquishment  then  tendered,  and  issue  him  scrip  according 
to  his  petition,  and  in  view  of  this  doubt  it  was  decided  to  deny  the 
petition.  It  was  further  held  that  the  proi)er  plan  of  procedure  was  to 
institute  suit  to  set  aside  the  patent  which  had  been  issued  in  his  name, 
and  the  papers  in  the  case,  with  the  opinion  of  the  Assistant  Attoruey 
General  were  submitted  to  the  Department  of  Justice,  with  the  request 
that  suit  be  instituted  in  the  proper  court  to  cancel  said  patent. 

The  matter  was  again  submitted  to  this  Department  by  the  Honor- 
able Attorney  General,  together  with  certain  letters  of  the  United 
States  district  attorney  for  Nevada,  with  a  request  for  an  expression 
of  the  opinion  of  this  Department  as  to  whether  the  case  should  be 
prosecuted.  When  these  papers  were  submitted  to  the  Assistant 
Attorney  General  for  this  Department  he,  upon  a  re-examination  of 
the  whole  matter,  rendered  an  opinion  still  holding  that  the  suit  should 
be  prosecuted,  but  upon  the  other  point  as  to  the  right  of  Mousso  to 
have  scrip  issued  to  him,  he  arrived  at  a  different  conclusion,  holding 
that  this  Department  has  the  authority  to  issue  him  new  or  copy  scrip, 
and  that  it  would  be  its  duty  to  do  so.  I  have  approved  this  opinion 
and  transmit  the  same  herewith. 

The  petition  of  Mousso  for  scrip  will  be  granted,  and  you  will  take 
such  steps  as  may  be  necessary  in  connection  therewith,  and  in  accord- 
ance with  the  views  expressed  in  said  opinion. 

The  papers  in  the  case  have  been  returned  to  the  Department  of 
Joistice,  to  be  used  in  connection  with  the  suit  to  cancel  the  patent 
heretofore  issued. 


Opinion. 

As9i8taa^  Attorney  Oeneral  Sail  to  the  Secretary  of  the  Interior,  UTovem- 

her  26 J 1895. 

On  June  30, 18d3, 1  famished  you  an  opinion  advising  that  suit  be 
instituted  to  cancel  a  patent  which  had  been  issued  to  Charles  Musso, 
a  half-breed  Sioux  Indian.  Acting  upon  this  opinion,  you  requested 
the  Attorney-General  to  institute  suit  for  that  purpose.  After  some 
correspondence  with  the  United  States  attorney  for  the  district  of 
Nevada,  the  Honorable  Attorney-General,  on  May  18, 1896,  submitted 
the  letters  of  the  district  attorney  to  you,  and  requested  an  expression 
of  opinion  by  your  of&ce  as  to  whether  the  case  should  be  prosecuted. 

On  the  19th  instant  you  submitted  to  me  this  correspondence,  with 
request  ^'for  an  opinion  as  to  whether  said  case  should  be  prosecuted.'^ 

I  have  re-examined  all  the  papers  relating  to  the  matter,  and  I 
adhere  to  my  former  opinion,  that  the  case  should  be  prosecuted,  for 
it  is  very  clear  tl^at  one  Chapman,  claiming  to  act  as  attoruey  in  fact 
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for  Musso  without  Musso's  authority  or  consent,  obtained  possession 
of  the  scrip  issued  in  the  name  of  Musso,  and  caused  patent  to  be 
issued  accordingly. 

Chapman  claimed  to  act  under  a  power  of  attorney,  which  he  says 
was  made  to  him  by  a  person  claiming  to  be  Charles  Musso,  and 
entitled  to  Sioux  half-breed  scrip,  but  the  pax)ers  before  me  show  coq- 
clusively  that  Charles  Musso  never  executed  a  power  of  attorney  to 
Chapman,  or  anyone  else,  and  that  he  never  had  possession  or  control 
of  the  scrip  issued  in  his  name. 

Whether  such  sales  and  transfers  of  the  property  have  been  made 
since  the  issuance  of  patent  that  would  defeat  a  recovery,  I  am  unable 
to  determine.  This  can  best  be  determined  by  the  Attorney-Qeneral 
on  information  that  he  may  derive  from  the  United  States  district 
attorney,  or,  perhaps,  can  not  be  satisfactorily  determined  until  a  suit 
is  instituted  and  tried.  Certain  it  is  that  unless  some  such  obstacle  is 
in  the  way,  I  can  see  no  reason  why  a  suit  may  not  be  successftilly 
prosecuted. 

I  have  read  very  carefully  the  communication  of  the  Honorable  Com- 
missioner of  Indian  Affairs  upon  this  subject.  He  is  of  the  opinion  that 
Musso  has  been  guilty  of  such  laches  as  would  defeat  a  successful 
prosecution  of  the  case.  I  do  not  take  this  view  of  the  question.  In 
the  first  place,  the  case  will  not  be  prosecuted  on  behalf  of  Musso  or 
in  his  name  but  on  behalf  of  the  United  States,  and  I  am  unable  to 
see  how  Musso's  laches,  if  such  be  attributable  to  him,  could  defeat  the 
action  of  the  government  in  setting  aside  a  patent  to  a  fraudulent 
location. 

Judging  A:om  the  papers  submitted  to  me  I  do  not  believe  that  Musso 
has  been  guilty  of  laches  such  as  would  forfeit  any  rights  he  might 
have  against  the  United  States.  The  census  roll  of  the  Sioux  half- 
breeds  and  mixed  bloods  was  made  up  and  reported  to  the  Indian 
Office  on  February  9, 1856,  pursuant  to  the  act  of  Congress  approved 
July  17, 1854.  This  roll  contained  the  name  of  Charles  Musso  as  Ko. 
290,  and  in  his  name  five  pieces  of  scrip,  Ko.  301  A,  B,  C,  D  and  E  were 
issued,  for  four  hundred  and  eighty  acres  of  land  in  the  aggregate. 
This  scrip  was  taken  possession  of  by  the  special  commissioner  of  the 
government,  whose  duty  it  was  to  secure  deeds  of  relinquishment  from 
the  Indians  and  deliver'  to  them  their  scrip.  These  certificates  were 
not  delivered  by  such  special  commissioner,  but,  together  with  other 
pieces  of  scrip,  were  returned  by  him  to  the  Indian  Office.  On  Decem- 
ber 10, 1860,  this  scrip,  together  with  others,  which  had  not  been  for- 
merly delivered,  were  sent  to  the  superintendent  of  Indian  Affairs  at 
St.  Paul,  Minnesota,  with  instructions  to  give  public  notice  that  he  held 
the  same  for  delivery,  etc.  On  January  1, 1864,  this  scrip  K o.  301  was 
reported  as  delivered.  It  was  delivered  to  one  W.  S.  Chapman,  who 
claimed  to  be  the  attorney  in  fact  of  Charles  Musso,  upon  a  paper  pur- 
porting to  be  a  power  of  attorney  executed  by  Musso  on  July  9, 1863, 
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in  Hennepiu  county,  Minnesota.  Chapman,  claiming  to  act  as  attorney 
in  fact  for  Musso,  and  by  virtue  of  a  su-called  power  of  attorney,  exe- 
cuted a  relinquishment  of  Musso's  interest  in  the  reservation  to  the 
United  States.  On  March  1,  1864,  the  scrip  was  located  at  Carson 
City,  Nevada,  upon  lands  in  that  district,  by  Chapman,  claiming  to  act 
as  attorney  iu  fact  for  Musso.  Patents  for  the  lands  covered  by  these 
locations  were  issued  in  1864  and  iu  lo66. 

Thus  the  matter  stood  until  1892,  when  Charles  Musso  tendered  a 
formal  relinquishment  of  his  interest  in  said  reservation,  and  asked  for 
certificates  of  scrip  for  four  hundred  and  eighty  acres  of  land  in 
exchange  therefor. 

There  is  no  doubt  that  Charles  Musso  who  presents  this  application 
is  the  identical  and  only  Charles  Musso  who  is  entitled  to  half-breed 
Sioux  scrip,  as  appears  from  the  census  roll  reported  February  9, 1856. 
The  record  shows  that  in  June,  1855,  Charles  Musso  left  the  State  of 
Minnesota  and  did  not  return  until  1885*  He  left  Minnesota  prior  to 
the  making  up  of  the  census  roll  of  the  half  breed  Sioux  Indians.  On 
the  census  roll  his  name  is  given  as  ''Charles  Musso,"  while  his  correct 
name  is  Charles  B.  Mousso.  This  indicates  very  clearly  that  his  name 
was  reported  to  the  commissioner  by  other  Indians.  That  he  was 
entitled  to  go  on  the  census  roll,  there  is  no  question,  and  I  merely 
refer  to  this  fact  to  show  that  it  is  doubtful  whether  he  was  cognizant 
whether  a  roll  was  ever  made  up.  He  accounts  for  himself  from  June, 
1855,  until  March,  1885,  showing  that  he  was  in  the  South  up  to  the 
outbreak  of  the  civil  war  in  1861,  when  he  entered  the  Confederate 
army.  He  served  in  the  Confederate  army  until  the  close  of  the  war, 
and  then  located  at  Demopolis,  Alabama,  where  he  remained  until  he 
returned  to  Minnesota  in  1885.  He  states,  and  there  is  nothing  in  the 
record  to  contradict  him,  that  he  first  heard  of  his  right  to  lands  on 
his  return  to  Minnesota  in  1885;  that  he  inquired  into  the  matter  and 
found  that  his  name  was  on  the  census  roll  and  that  he  was  entitled  to 
four  hundred  and  eighty  acres  of  land.  He  at  once  took  steps  to  have 
his  claim  presented  to  the  government  for  the  lands  to  which  he  was 
entitled,  under  the  act  of  Congress  of  1854. 

These  facts  seem  not  to  be  controverted  by  any  evidence  whatever 
in  the  record.  And,  if  they  be  true,  he  certainly  will  be  acquitted  of 
the  charge  of  laches  in  this  matter. 

In  the  opinion  which  I  submitted  to  you  ou  June  30, 1893,  after  stat- 
ing that  the  scrip  had  been  located  in  the  name  of  ^' Musso"  and 
patent  also  issued  in  his  name,  which  is  still  outstanding,  I  expressed 
doubt  as  to  the  authority  of  the  Department  to  issue  new  or  copy  scrip 
until  that  patent  has  been  duly  canceled  upon  judicial  decree,  or  until 
Congress  should  have  authorized  the  issuance  of  other  scrip. 

But  after  more  mature  deliberation  upon  this  subject  I  have  reached 
the  conclusion  that  the  Department  has  the  authority  to  issue  to 
Mousso  new  or  copy  scrij),  and  that  it  would  be  its  duty  to  do  so. 
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Mousso  is  a  Sioax  Indian  of  the  mixed  blood  and  was  an  owner,  in 
common  with  other  Indians  of  his  tribe,  of  the  reservation  purchased 
by  the  government  from  that  tribe,  for  which  parchase  the  United 
States  obligated  itself  to  give  to  each  of  the  Indians  four  hundred  and 
eighty  acres  of  land.  The  act  of  Congress  of  July  17,  1854,  supra^ 
which  authorized  such  payment  for  the  reservation  so  purchased, 
required  the  Secretary  of  the  Interior  to  execute  its  provisions.  The 
act  of  Congress  authorized  the  issuance  of  scrip  to  each  Indian  show- 
ing the  quantity  of  land  he  was  entitled  to  receive  from  the  United 
States,  and  expressly  prohibited  the  assignment  of  such  scrip. 

Mousso,  it  appears  from  the  records,  never  relinquished  his  interest 
in  said  reservation  to  the  United  States,  and  never  received  scrip,  that 
he  might  locate  the  amount  of  land  given  him  by  the  act  of  Congress, 
nor  has  he  received  any  benefit  therefrom.  The  government  is  in  pos- 
session of  the  reservation  in  which  he  had  an  interest,  and  delivered  the 
scrip  to  which  he  was  entitled  to  a  person  who  had  no  authority  to 
receive  it  for  him.  The  obligation  of  the  government  to  this  Indian  is 
to  convey  to  him  four  hundred  and  eighty  acres  of  land.  The  govern- 
ment cannot  avoid  a  discharge  of  this  obligation  by  setting  up  the  fact 
that  another  person  had  obtained  from  the  government  agent  the  scrip 
to  which  Mousso  was  entitled,  located  the  land  in  his  name,  and  pro- 
cured a  patent  to  issue  for  the  same.  He  is  not  responsible  for  the  act 
of  the  government  agent  who  delivered  the  scrip  on  the  forged  power  of 
attorney,  nor  is  he  at  fault  that  such  person  acting  on  the  forged  power 
of  attorney  located  land  in  his  name  and  obtained  patent  therefor. 
This  is  a  matter  between  the  government  and  the  person  who  thus  made 
the  location  and  obtained  the  patent.  It  would  be,  in  my  opinion,  injus- 
tice to  Mousso  to  say  in  reply  to  his  application :  the  government  has 
disposed  of  the  lands  to  which  you  are  entitled,  to  another  person,  who 
assumed  to  act  for  you,  and  although  it  is  now  clear  that  he  had  no  such 
authority,  yet  you  must  be  delayed  in  receiving  the  lands  to  which  you 
are  entitled  until  the  government  can  institute  suit  to  cancel  that  pat- 
ent, and  your  right  to  get  land  at  all  must  depend  upon  the  successful 
termination  of  that  suit. 

In  my  opinion,  new  scrip,  or  a  copy  of  the  old  scrip,  should  be  issued 
to  Mousso,  and  he  be  permitted  to  locate  four  hundred  and  eighty  acres 
of  land,  as  the  law  provides,  upon  his  filing  relinquishment  in  due  form 
of  his  interest  in  the  reservation.  The  question  of  the  cancellation  of 
the  patent  should  be  left  a  matter  entirely  between  the  United  States 
and  the  person  who  obtained  it^  and  those  holding  under  hinu 

Approved: 

HoKB  Smith, 

Secretary. 
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OKIiASOMA  LANDS-SETTLEMENT  RIOHT-BOTrNDABT  OF  TEBBTTOBT. 

HUBD  V.  RATTS. 

On  a  charge  that  an  entryman  entered  the  Territory  in  advance  of  the  honr  fixed 
th^^for  it  is  incnmbent  npon  the  contestant  to  show  snch  fact  by  a  clear  pre- 
ponderance of  the  testimony. 

In  the  case  of  a  non-navigable  stream  fixed  as  the  boundary  of  a  State,  the  middle 
of  snch  stream^  as  reckoned  from  its  natural  standing  banks,  is  the  actual  bound- 
ary line. 

Beeretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

21, 1896.  (C.  J.  W.) 

April  26, 1889,  Oliver  K.  Batts  made  soldier's  homestead  entry  Ko. 
184,  Kingfisher  series,  for  S.  J  NW.  J  and  lots  3  and  4,  Sec.  3,  T.  11  K., 
B.  4  W.,  Oklahoma. 

April  20, 1891,  two  years  thereafter,  Kova-zembla  Hnrd  filed  his  affi- 
davit of  contest,  alleging  that  Batts  did  enter  on  and  occupy  a  part  of 
the  lands  declared  open  to  entry  and  settlement  by  the  act  of  March  2, 
1889,  and  the  President's  proclamation  of  March  23, 1889,  after  March 
2, 1889,  and  before  noon  of  April  22, 1889. 

A  hearing  was  had  before  the  register  and  receiver,  and  on  June  9, 
1892,  they  rendered  a  decision  finding  that  Batts  had  entered  the  terri- 
tory daring  the  prohibited  period  and  recommending  the  cancellation  of 
his  entry. 

On  July  2, 1892,  Batts  filed  a  motion  for  review  of  said  decision  and 
OD  January  21, 1893,  the  register  and  receiver,  on  review,  reversed  their 
former  decision  and  recommended  that  the  contest  be  dismissed. 

On  February  6, 1893,  Hurd  appealed  from  this  decision. 

On  June  5, 1893,  your  office  passed  upon  said  appeal,  affirming  the 
finding  of  the  local  officers  and  dismissing  the  contest. 

On  June  21,  Hurd  filed  a  motion  for  review  of  said  decision. 

On  October  25, 1893,  your  office  considered  said  motion,  reviewed  its 
former  decision,  reversed  the  same,  and  held  Batts'  homestead  entry  for 
cancellation. 

From  this  decision  Batts  appealed,  and  on  May  18, 1895,  said  appeal 
was  passed  upon  here  and  your  office  decision  affirmed.  In  due  time 
Batts  moved  for  a  review  of  said  last  named  departmental  decision, 
which  motion  was  allowed  and  I  have  the  same  now  before  me. 

This  summarized  history  of  the  case  up  to  the  present  time,  indicates 
a  case  of  doubt  and  difficulty.  An  examination  of  the  record,  discloses 
a  mass  of  testimony  somewhat  conflicting  and  not  easy  to  be  reconciled. 
An  examination  of  the  decisions  complained  of  shows  that  the  ques- 
tions of  law  dealt  with  are  such  as  have  elicited  conflicting  decisions 
from  the  courts.  The  case,  therefore,  demands  patient  and  careful 
review. 

It  will  be  observed  that  the  charge  against  the  defendant  is  that  he 
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was  a  "sooner."  The  settlement  of  the  qnestion  involves:  first,  a  care- 
tiil  analysis  of  the  testimony  and  next  the  interpretation  of  such 
questions  of  law  as  are  made  applicable  by  the  peculiar  state  of  facts. 
Ill  this,  as  in  most  cases,  the  facts  must  control  the  case.  In  order 
that  nothing  of  significance  in  the  body  of  evidence  may  escape  due 
consideration,  the  tacts  deemed  pertinent  to  the  diflferent  phases  of 
the  case  have  been  grouped  with  a  view  to  their  more  convenient  and 
intelligible  application.  The  contention  of  contestant  is,  that  Batts 
entered  the  territory  a  short  time  before  noon  on  the  day  of  the  opening 
and  is,  for  that  reason,  disqualified.  In  order  to  sustain  his  contention 
testimony  was  offered  tending  to  show  the  time  of  the  start  firom  the 
south  bank  of  the  South  Canadian  river;  the  time  at  which  certain 
X>oints  on  the  way  were  passed;  and  the  time  of  Eatts'  arrival  at  the 
land. 

He  entered  the  territory  from  the  south  side  of  the  South  Canadian 
river,  which  river  was  the  southern  boundary  of  the  territory  opened  to 
settlement  and  entry  on  April  22, 1889,  near  the  upper  Barrows  Cross- 
ing. The  start  was  made  from  a  sand  bar,  or  island,  in  the  river  bed. 
From  this  point  Eatts  rode  one  horse  and  led  another,  traveling  slightly 
west  of  due  north,  to  the  North  Fork  of  the  Canadian  river,  ten  miles. 
There  he  hitched  his  horse,  disrobed,  crossed  the  stream  by  means  of 
fallen  trees,  and  ran  about  half  a  mile  to  the  land  in  question  and  made 
his  settlement.  The  following  is  a  summary  of  the  testimony  from 
which  the  time  of  leaving  the  sand  bar  must  be  fixed: 

There  is  considerable  difference  of  opinion  as  to  how  many  persons 
were  waiting  on  and  near  the  sand  bar  near  Barrow's  Crossing  before 
the  hour  of  noon  on  April  22, 1889. 

The  lowest  estimate  is  that  of  witness  Williams  on  page  18,  who 
says  there  were  twenty -five  or  thirty,  may  be  more.  Witness  Stanley 
says,  page  28,  there  were  about  seventy-five  or  one  hundred.  Witness 
Bailey  says,  page  42,  there  were  fifty  or  sixty.  Witness  Jameson  says, 
page  67,  there  were  between  forty  and  fifty,  may  be  more.  Witness 
Eockwood  says,  page  69,  "there  were  from  seventy -five  to  one  hundred 
and  fifty.    There  was  a  very  large  crowd." 

A  number  of  the  crowd  assembled  on  the  bank,  waded  through 
water  knee  deep  to  a  sand  bar.  Eatts,  the  defendant,  says,  page  73, 
between  sixty  and  one  hundred  of  them  went  to  the  sand  bar.  Wit- 
ness Williams  says,  the  large  majority  of  the  crowd  went  to  the  sand 
bar  leaving  on  the  bank  some  four  or  five  he  supposes.  Among  those 
who  crossed  and  started  from  the  sand  bar  was  Eatts,  the  defendant. 

Witness  Williamson  says,  page  26,  it  [the  sand  bar]  was  not  over 
fifty  yards  from  the  south  bank  of  the  river  nor  over  one  hundred  and 
twenty-five  steps  from  the  north  bank.  It  was  nearer  the  south  bank 
than  the  north  bank.  He  says  further,  that  the  deepest  water  was 
crossed  before  reaching  the  sand  bar.  He  does  not  think  there  was  any 
running  water  between  where  they  stopped  on  the  sand  bar  and  high- 
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est  bank  on  the  north  of  the  river.  On  the  south  side  of  the  sand  bar 
there  was  water  in  various  low  places.  Eatts  says,  page  75,  water  was 
flowiug  on  the  north  side  of  it.  Witness  Beucher  says,  sand  bar  was 
one  hundred  and  fifty  feet  from  the  south  bank.  About  two  hundred 
and  fifty  or  three  hundred  feet  from  the  north  side.  The  largest  part 
of  the  channel  of  the  river  was  on  the  south  side.  Witness  Williamson 
says,  page  60,  that  the  sand  bar  was  on  the  north  side  of  the  river,  the 
channel  running  south  and  south-east  of  it. .  Eatts  says,  page  79,  quite 
a  good  deal  nearer  the  south  side  of  the  river.  The  channel  was  flowiug 
on  the  south  side  of  the  sand  bar. 

The  crowd  upon  the  border  had  time-pieces  that  differed.  The  ques- 
tion arose  with  the  crowd  what  to  do  about  it.  Witness  Eatts,  page 
74,  says :  <^  Some  man  got  up  and  made  a  talk.  I  do  not  know  who  he 
was.  Said  we  would  have  to  start  by  some  man's  time.  There  was 
a  geutleman  there,  in  a  sulky,  said  he  had  meridian  time  and  had 
just  come  from  Purcell.''  They  put  it  to  a  vote  to  the  crowd  to  go  by 
his  time  and  every  man  agreed  to  go  by  his  time.  Eatts  hail  a  watch 
that  was  fifteen  minutes  faster  than  this  Purcell  time.  He  set  his  watch 
back  to  agree  with  the  other.  The  crowd  crossed  to  the  sand  bar  before 
twelve  o'clock.  Witness  Williams  said,  page  19 :  "  The  supposition  was 
that  we  crossed  onto  this  sand  bar  and  there  waited  until  12  o'clock. 
We  waited  there  until  a  gun  was  fired  in  the  crowd."'  Same  witness 
says,  page  20 : 

We  were  still  soatli  of  the  high  bank,  meaning  the  north  bank  of  the  river,  until 
this  gun  was  fired.  Those  who  started  from  the  bank  and  those  who  started  from 
the  sand  bar  started  at  the  same  time.  If  the  rest  did  not  start  until  noon,  Katts 
did  not  start  from  the  sand  bar  until  noon.  If  Ratts  started  from  the  sand  bar  before 
noon,  then  the  whole  crowd  started  before  noon. 

No  witness  was  willing  to  swear  absolutely  that  he  knew  of  his  own 
I>ersonal  knowledge  that  the  signal  was  given  at  12  o'clock,  but  it  was 
the  general  understanding  that  it  was  to  be  given  at  12  o'clock  and  the 
general  understanding  and  belief  that  it  was.  When  the  signal  was 
given  Eatts  went  north  across  the  prairie  riding  one  horse,  and  leading 
another,  with  a  light  pack.  The  land  between  the  two  forks  of  the 
Canadian  river  is  nearly  level,  sloping  slightly  toward  both  rivers.  A 
good  many  i)er8ons  accompanied  him  across  the  prairie.  Seven  of  them 
says  George  Beucher,  page  54,  were  of  his  own  party.  They  reached 
the  river,  Eatts  says,  page  81,  at  44  minutes  after  12  o'clock,  and  adds: 
"I  looked  at  my  watch  after  I  got  undressed.  I  was,  perhaps,  between 
a  half  a  minute  and  a  minute  undressing.  It  was  just  45  minutes  after 
twelve.''  Witness  Williams,  page  23,  In  answer  to  question :  "  How  long 
did  it  take  you  and  Eatt^  to  ride  over  to  the  Oanadiau  river?"  says :  ''I 
suppose  forty  or  forty-five  minutes."  Eatts,  according  to  Beucher,  page 
68,  took  off  his  clothing,  except  his  under  clothing  from  his  waist  down, 
and  his  hat,  and  crossed  the  river,  having  tied  his  horses  on  the  south 
side  of  the  river.  Witness  Sumner,  page  2,  said  he  came  up  from  the 
river  with  nothing  on  but  a  handkerchief  on  his  head.  Witness  Gra- 
10332— VOL  22^ 4 


50  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

ham  said  he  had  on  nothing  but  his  under  clothing  and  his  hat  upon 
his  head,  and  a  pair  of  boots  on. 

Having,  crossed  the  North  Canadian  river  with  the  aid  of  trees  that 
had  fallen  partly  across  it,  Ratts  ran  a  distance  of  about  one-half  mile 
to  the  land  in  controversy.  After  remaining  the^e  about  half  an  hour 
he  returned  to  the  North  Canadian,  recrossed  it,  put  on  his  clothes,  and 
returned  to  tbe  land  in  controversy. 

Joe  Williams,  principal  witness  for  the  contestant,  contends  that  it 
was  not  yet  twelve  o'clock  when  the  signal  was  giv^eii  for  the  start  from 
the  sand  bar.  He  and  Eatts  crossed  the  river  in  company.  He  says 
he  had  no  time;  that  there  was  a  man  there  that  told  him  it  was  twenty 
minutes  past  eleven.  This  man  who  gave  him  the  time,  said  it  was  not 
twelve  o'clock;  "that  is  all  I  knew  about  what  time  it  was''  (page  20). 
Again  he  says:  "Just  like  1  told  you,  I  have  only  that  man's  word  for 
the  time  of  day  and  according  to  his  time  it  was  not  twelve.  This 
remark  was  made  before  leaving  the  bank  to  go  to  the  sand  bar.  I  do 
not  think  it  was  more  than  fifteen  minutes  from  the  time  we  started 
from  the  south  side  until  the  gun  was  fired.  Mr.  Batts  left  the  sand 
bar  at  the  same  time  I  did."  This  is  the  only  witness  among  those  at 
the  starting  point  who  thinks  the  crowd  started  before  twelve.  Accord- 
ing to  his  opinion  they  started  thirty-five  minutes  after  eleven  o'clock. 

Joe  Williamson  was  one  of  the  crowd  on  the  south  side  of  the  South 
Canadian  river  on  the  forenoon  of  April  22.  Saw  Eatts  there  in  the 
neighborhood  of  eleven  o'clock,  packing  his  horses  getting  ready  to  go 
to  the  ford.  Witness  crossed  with  the  rest;  crossed  by  the  time  they 
all  crossed  and  at  the  signal  given  at  the  main  ford.  It  was  then 
twelve  o'clock  by  his  son's  watch  and  his  son  was  always  a  truthful 
boy.  If  the  watch  was  correct  it  was  twelve  o'clock  when  witness  and 
the  rest  crossed  the  river.  (Page  64.)  Witness  made  the  run  and 
stopped  at  the  land  now  claimed  by  him  (witness)  about  three  miles 
from  the  place  of  starting.  Shortly  after  reaching  his  place  he  saw 
Batts  and  several  companions  pass  said  place.  Is  sure  it  was  Eatts. 
Had  seen  him  for  about  two  months  almost  every  day.  There  were 
eight  or  ten  persons  with  Eatts  and  many  others  scattered  all  over  the 
prairie,  riding.  It  was  a  few  minutes  after  twelve  o'clock  when  he  saw 
Batts  pass.  Supposes  about  fifteen  or  twenty  minutes  after  he  started 
from  the  river. 

From  Williamson's  place,  two  and  a  half  or  three  miles  north  of  the 
South  Canadian,  Eatts  and  his  comrades  rode  on  six  or  six  and  a  half 
miles  until  they  reached  within  a  short  distance  of  the  North  Canadian 
river,  when  Witness  Williams  says  they  met  a  man  named  Porter 
Drace  (page  16).  Williams  says  "it  was  within  a  mile  or  a  mile  and  a 
half  of  the  place  where  we  crossed  the  North  Canadian."  He  says 
they  met  him  about  eighteen  minutes  before  twelve.  Drace  did  not 
tell  witness  then  what  time  it  was  but  witness  made  the  inquiry  a 
month,  or  such  a  matter,  after  that.    "He  told  me  that  by  his  watch  it 
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was  eighteen  minates  before  twelve  o'clock.  He  told  me,  I  suppose,  a 
month  after  that,  about."  (Page  24.)  Witness  received,  as  compensa- 
tion, his  expenses  and  the  usual  fees  and  $50,  additional. 

Jessie  Sumner  testifies  that  at  twelve  o'clock  by  the  signal  the  sol- 
diers gave  from  Council  Grove  (page  1),  supposed  to  be  for  noon  on 
April  22,  be  was  about  half  a  mile  from  the  land  in  controversy.  Ean 
to  the  land.  Beached  it  in  about  five  minutes.  Saw  Eatts  about  five, 
ten,  or  fifteen  minutes  after  twelve,  coming  up  from  the  river  nearly 
naked.  Had  a  little  conversation  with  him.  Witness  had  no  watch 
nor  other  means  of  knowing  that  the  signal  he  heard  was  given  at 
twelve  o'clock,  except  an  ordinary  pocket  compass.  Made  an  obser- 
vation of  the  time  of  day  with  that,  and  judge  that  it  was  about  fifteen 
minutes  before  twelve.  About  fifteen  minutes  after  making  the  esti- 
mate he  beard  the  signal  and  judged  that  it  was  about  noon.  Made 
no  allowance  for  magnetic  variation  of  the  compass. 

George  F.  Graham  testified  that  he  and  Mr.  Mosely  being  in  Council 
Grove  on  April  22, 1889,  crossed  the  river  and  went  onto  his  claim,  to 
the  best  of  his  judgment,  about  quarter  after  twelve  o'clock.  He  had 
been  there  but  a  few  minutes  when  two  men  came  up  out  of  the  bottom. 
^'  I  asked  him  his  name  and  he  said  his  name  was  Batts." 

No  witTiess,  except  Sumner,  says  anything  about  any  signal  from  the 
soldiers  of  Council  Grove. 

It  is  clear  to  my  mind  from  this  testimony  that  all  the  crowd  near 
the  Barrow's  Crossing,  both  those  on  the  bank  and  those  on  the  sand 
bar,  started  by  the  same  signal  and  at  the  same  time,  and  that  Batts 
started  with  them.  It  is  also  shown  that  every  one,  except  the  witness 
Williams,  supposed,  and  believed,  it  to  be  twelve  o'clock  when  the  sig- 
nal was  given.  The  reason  for  that  belief  seems  to  be  quite  as  well 
founded  as  those  upon  which  Williams  bases  his  contrary  belief.  It  is 
safe,  however,  to  say  that  the  testimony  taken  altogether,  leaves  the 
precise  time  of  leaving  the  sand  bar  in  doubt. 

The  contention  of  the  contestant  is  that  the  start  was  made  before 
noon  and  the  burden  is  upon  him  to  show  that  fact  by  at  least  a  clear 
preponderance  of  the  testimony.  It  is  not  sufficient  to  simply  raise  a 
doubt  as  to  the  exact  time  of  starting  on  the  race,  especially  where  all 
the  crowd  started  together  and  were  apparently  acting  in  good  faith, 
and  where  the  contest  is  initiated  two  years  after  the  race  and  settle- 
ment and  by  one  who  was  not  at  the  time  a  competitor,  as  in  this  case. 

The  testimony  of  Graham  and  Sumner,  whose  testimony  relates  to 
the  time  and  circumstances  of  Batts'  arrival  at  the  land  at  the  end  of 
his  race,  supports,  it  is  contended,  Williams'  testimony  as  to  the  time 
of  starting  from  the  sand  bar.  Two  things  are  to  be  noted  in  connec- 
tion with  Sumner's  testimony.  One  is  that  he  seems  to  have  been 
making  a  run  from  an  unauthorized  starting  point,  and  the  other  is 
that  his  estimate  of  the  time  was  based  upon  an  observation  made 
with  a  pocket  compass  and  upon  the  firing  of  a  gun,  supposed  by  him 
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to  be  a  signal  for  the  opening,  fired  by  a  soldier  on  Council  Grove  res- 
ervation. This  is  the  only  intimation  of  a  signal  given  at  that  i)oint, 
to  be  found  in  the  record. 

First,  as  to  the  pocket  compass:  Sumner  swears  he  made  no  allow- 
ance for  magnetic  variation.  The  magnetic  needle  points  directly  north 
at  only  oue  meridian  on  the  American  continent,  to  wit,  just  east  of 
Pittsburg,  Pennsylvania,  near  Charlottesville,  Virginia,  and  Wilming-. 
ton,  North  Carolina.  At  all  places  east  of  the  line,  the  magnetic  needle 
varies  from  the  true  meridian  in  that  the  north  pole  of  the  needle  points 
a  little  to  the  west;  at  places  west  of  this  line  the  north  pole  of  the 
compass  points  too  far  east.  See  American  Encyclopaedia,  Vol.  V., 
page  187. 

In  Oklahoma  the  north  pole  of  the  needle  points  too  far  east  by  a 
fraction  over  pine  degrees.  Conversely  the  south  pole  points  too  far 
west  by  about  nine  degrees.  See  McKinney  townsite  plat  sent  by  Com- 
missioner with  letter  of  July  17, 1895.  When  the  sun  indicates  the  real 
meridian  in  Oklahoma,  the  earth  must  travel  nine  degrees  further  to 
reach  the  magnetic  meridian,,  or  noon,  as  indicated  by  the  compass. 
The  earth  moves  at  the  rate  of  one  degree  in  four  minutes,  or  nine 
degrees  in  thirty-six  minutes.  Therefore  when  the  compass,  as  used 
by  the  witness,  indicated  noon  in  Oklahoma,  it  was  in  reality  thirty-six 
minutes  after  twelve.  As  he  says  Eatts  came  up  from  the  river  fifteen 
minutes  after  twelve,  as  indicated  by  the  compass,  it  was  in  reality 
twelve  o'clock  and  fifty-one  minutes. 

The  observation  which  the  witness  made  with  the  compass  when 
corrected  by  making  allowance  for  the  variation,  will  corresjwnd  with 
Batts'  testimony  to  within  five  minutes.  But  the  witness  also  took  into 
account  the  firing  of  a  signal-gun  on  the  timber  reservation.  I  find 
myself  unable  to  conclude  that  this  was  a  signal  gun,  or  that  it  indi- 
cated the  time.  It  was  ten  miles  or  more  from  the  border  line  in  the 
interior.  It  was  not  a  cannon,  but  an  ordinary  gun.  It  could  be  heard 
by  no  one  on  the  border.  The  race  could  be  made  lawfully  only  from 
the  border  lines.  A  signal  fired  thus  in  the  interior,  could  be  of  no  use 
to  those  ten  miles  distant  on  the  border. 

In  the  absence  of  other  testimony  than  the  mere  supposition  of  this 
witness,  the  firing  of  the  gun  on  the  timber  reservation  will  not  be 
regarded  as  indicating  the  time  of  day,  or  as  an  authorized  signal  for 
entering  the  territory. 

The  other  witness,  Graham,  leaves  the  time  indefinite  and  merely 
expresses  an  opinion  without  disclosing  any  reason  or  basis  for  it.  The 
testimony  of  Williams  must  support  the  theory  that  Batts  entered 
before  twelve  o'clock,  noon,  if  it  is  supported  at  all.  He  says  that  in 
his  opinion  it  was  eleven  o'clock  and  thirty-five  minutes  when  they  left 
the  sand  bar.  That  they  were  forty  or  forty-five  minutes  covering  the 
distance  between  the  two  rivers.  Says  they  met  Porter  Drace  a  mile 
or  a  mile  and  a  half  from  the  North  Canadian  at  eighteen  minutes 
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before  twelve,  so  they  would  have  ti*avelcd  the  intervening  nine  miles 
in  seven  minutes,  or  something  over  a  mile  a  minate.  This  witness,  in 
addition  to  expenses,  received  fifty  dollars.  His  testimony  is  not  suf- 
ficient to  overcome  the  testimony  of  Williamson,  and  the  other  witness, 
as  to  the  time  of  leaving  the  sand  bar.  I  therefore  find  that  it  is  not 
made  to  appear  that  Eatts  left  the  sand  bar  before  twelve  o'clock,  noon, 
on  the  day  of  the  opening. 

Was  the  sand  bar  inside  the  Territory!  This  is  a  mixed  question  of 
law  and  fact.  The  evidence  shows  that  Eatts  and  the  main  bulk  of  the 
crowd  with  him,  crossed  to  the  sand  bar  before  noon,  and  if  it  was 
inside  the  Territory  te  would  be  disqualified.  It  was  situated  north 
of  the  then  flowing  current  of  the  river,  but  nearer  the  south  natural 
bank  than  the  other.  The  evidence  shows  that  the  South  Canadian 
river  flows  between  high  and  .well  defined  natural  banks.  That  the 
bed  is  full  of  sand,  and  that  the  flowing  current  frequently  shifts  from 
side  to  side,  within  these  banks,  being  sometimes  on  one  side  and  some- 
times on  the  other.  In  your  oflBce  decision  of  June  6,  1893,  following 
the  rule  laid  down  in  the  case  of  Duuluth  t\  The  County,  etc.  (55  Iowa, 
658),  it  was  held  that  the  center  of  the  bed  of  the  river,  was  the  boundary 
line  of  Oklahoma,  without  reference  to  whether  the  channel  or  current 
of  running  water  was  on  one  side  or  the  other.  In  j^)assing  upon  the 
motion  for  review  of  that  decision  October  25, 1893,  your  oflBce  reached 
a  diffierent  conclusion,  following  the  rule  as  laid  down  in  the  case  of 
Iowa  V,  Illinois  (147  U.  S.,  1),  and  reversed  the  decision  of  June  5, 1893, 
holding  that  the  same  rule  applied  to  non-navigable  as  to  navigable 
streams.  Eeferenc.e  to  the  cases  cited  (55  Iowa  and  147  U.  S.)  will  show 
that  the  court  was  careful  in  both  cases  to  use  the  term  "navigable 
stream.''  In  the  latter  case,  page  13,  the  supreme  court  say,  referring 
to  the  cases  of  Dunluth,  etc.  v.  The  County  (55  Iowa)  and  Buttennuth 
V.  St.  Louis  Bridge  Co.  (123  Illinois: 

The  opinions  in  both  of  these  cases,  are  able,  and  present  in  the  strongest  terms, 
the  different  views  as  to  the  line  of  jurisdiction  between  neighboring  states,  sepa- 
rated by  a  navigable  stream ;  birt  we  are  of  the  opinion  that  the  controlling  consider- 
ation iu  this  matter  is  that  which  preserves  to  each  state  equality  in  the  right  of 
navigation  in  the  river.  We  therefore  hold  in  accordance  with  this  view,  that  the 
true  line  in  navigable  rivers  between  the  states  of  the  Union  which  separates  the 
jurisdiction  of  one  from  the  other,  is  the  middle  of  the  main  channel  of  the  river. 
Thus  the  jurisdiction  of  each  state  extends  to  the  thread  of  the  stream,  that  is,  to 
the  mid  channel,  and  if  there  be  several  channels,  to  the  middle  of  the  principal 
one,  or  rather  the  one  usually  followed. 

The  frequent  changes  in  the  currents  of  the  Mississippi  seems  to  have 
been  the  chief  reason  for  the  contrary  rule,  but  is  finally  subordinated 
to  the  higher  consideration  of  the  interests  of  commerce  and  navigation. 

The  reason  of  the  rule  does  not  apply  to  non-navigable  streams  nor 
in  my  opinion  does  the  rule  itself.  I  take  it,  therefore,  that  the  south- 
em  boundary  of  the  Territory  of  Oklahoma  is  the  middle  of  the  bed  of 
the  South  Canadian  river  reckoned  from  its  natural  standing  banks. 


54  DECISIONS*  RELATING  TO   THE   PUBLIC   LANDS. 

The  sand  bar  from  which  Ratts  started  was,  in  my  opinion,  not  ^nside 
the  Territory  and  was  a  lawful  point-from  which  to  start. 

By  reference  to  departmental  decision  of  May  18, 1895,  now  under 
review,  it  will  be  seen  that  a  different  view  of  the  testimony  to  that 
now  taken  led  to  a  different  conclusion  from  the  one  here  reached,  and 
that  the  questions  of  law  involved  are  not  discussed  therein.  Upon 
re-examination  of  the  record  I  find  that  the  view  of  the  evidence  pre- 
sented in  the  decision  on  review,  is  not  supported  by  the  evidence  itself, 
parts  of  which  either  escaped  notice  or  were  misinterpreted,  and  I  now 
find  that  the  evidence  does  not  warrant  the  conclusion  that  Eatts  was 
a  ^^  sooner,"  apd  said  decisinn  and  finding  is  accordingly  revoked. 

Your  office  decision  of  October  25, 1893,  is  reversed  and  your  office 
decision  of  June  5, 1893,  in  which  the  finding  of  the  local  officers  is 
approved,  is  hereby  approved. 


PRAenCE—Al^PEAL— OKLAHOMA  TOTVX  LOT. 

Prouty  v.  Condit. 

Failure  to  appeal  within  the  proper  time,  in  proceedings  arising  before  a  townsite 
board,  wiU  not  defeat  the  right  of  the  appellant  to  be  heard,  where  it  appears 
that  the  appeal  was  filed  within  the  time  accorded  therefor  in  the  notice  given 
of  such  right.      ' 

As  against  the  claim  of  one  living  in  open  adverse  possession  of  a  town  lot,  another 
claimant,  who  has  nut  openly  asserted  his  claim,  can  not  be  heard  to  say  that 
said  adverse  occupant  was  in  fact  the  tenant  of  u  third  party. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  January 
(J.  I.  II.)       .  ^i,  1H96.  '  (E.  M.  K.) 

This  case  involves  lot  2,  block  60,  Guthrie,  Oklahoma. 

The  record  shows  that  on  August  25,  1890,  Frank  G.  Prouty  filed 
his  application  with  townsite  board  No.  1,  for  a  deed  to  the  above 
described  lot,  and  that  on  August  26,  1890,  Lottie  Goudit  also  filed  her 
application  for  the  same  lot. 

The  case  then  came  up  for  a  hearing  on  December  9, 1890,  and  on 
December  22, 1890,  a  majority  of  tbe  board  rendered  their  decision  in 
favor  of  Lottie  Gondit. 

March  28, 1894,  your  office  decision  was  rendered  wherein  you  reversed 
the  action  of  the  majority  of  the  board  and  awarded  the  lot  to  Frank 
G.  Prouty. 

On  May  26, 1894,  Lottie  Gondit  ai)pealed  and  on  July  18, 1894,  your 
office  declined  to  forward  the  appeal  on  the  ground  that  it  was  not 
filed  in  time. 

Upon  her  application  for  writ  of  certiorari  this  Department,  on 
December  6, 1894,  ordered  the  record  to  be  sent  up.     (19  L.  D.,  472.) 

It  is  not  necessary  now  to  consider  the  question  raised  in  the  appli- 
cation for  the  writ  of  certiorari;  that  question  becomes  immaterial  in 
view  of  what  the  record  shows  upon  the  question  of  service,  it  appear- 
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ing  upon  au  examination  of  the  evidence  of  service  made  in  this  ease, 
that  it  was  mailed  to  Lottie  Condit  on  April  26,  and  that  appeal  was 
filed  on  May  26.  The  notice  sent,  improperly  gave  the  parties  twenty 
days  for  apx>eal,  and  allowing  the  usual  ten  days  for  return  of  notice, 
the  time  had  not  expired  when  the  appeal  was  filed  under  the  doctrine 
laid  down  in  Watt  et  al.  v.  Columbia  Townsite  (18  L.  D.,  139),  it  being 
held  therein  (syllabus) — 

As  said  instructions  provided  for  an  exception  to  the  regular  practice,  failure  to 
comply  therewith  will  not  defeat  the  right  of  appellant  to  be  heard  where  it 
appears  that  his  action  was  based  upon  the  construction  of  said  requirement  adopted 
by  the  local  office. 

See  also  Schmidt  v.  Stillwell  (1 L.  D.,  151)  and  Vettel  v.  Norton  (idenij 
459),  where  the  general  rale  is  laid  down  that  action  taken  under  the 
advice  of  the  local  office  should  be  without  prejudice,  unless  required 
by  the  absolute  demands  of  the  law.  There  seems  to  be  no  such 
necessity  here. 

The  case  of  Watt  et  al,  v.  Columbia  Townsite,  it  is  well  to  note  in 
this  connection,  was  under  the  same  rule,  involving  precisely  the  same 
facts  as  the  case  at  bar,  save  only  that  the  time  there  given  for  appeal 
was  thirty  days  instead  of  the  twenty  herein  mentioned. 

The  evidence  in  this  case  has  been  examined  and  much  difficulty  has 
arisen  in  arriving  at  a  just  determination  of  the  questions  of  fact 
involved.  There  seems  to  be  no  dispute  by  either  claimant,  that  the 
first  settler  upon  the  lot  was  a  Doctor  Keys,  who  arrived  in  the  Terri- 
tory before  noon,  of  April  23,  1889.  The  question  at  issue  is  the  pri- 
ority of  occupancy  of  lot  l^o.  2,  within  the  meaning  of  the  law;  that  is, 
an  adverse  open  claim  to  the  lot  as  between  Lottie  Condit  and  Prouty. 
Tliere  is  no  question  as  to  Prouty  being  on  the  lot  prior  to  Lottie  Con- 
dit. This  is  admitted,  but  the  question  to  bo  decided  is  whether  the 
occupancy  of  Prouty  was  such  as  was  contemplated  by  the  law  in 
initiating  a  right  which,  if  prost  cuted,  would  end  in  securing  a  deed 
from  the  government  to  the  lot. 

Upon  this  question  your  office  decision  decided  affirmatively;  the 
majority  of  the  board  of  townsite  trustees  who  tried  this  case  answered 
in  the  negative. 

Upon  the  part  of  Lottie  Condit,  it  appears  that  about  the  first  day 
of  May  she  commenced  the  erection  of  a  foundation  for  a  house  upon 
the  front  or  east  part  of  lot  No.  2,  a  portion  of  the  foundation  being 
upon  the  lot  and  a  portion  projecting  into  the  street.  The  erection  of 
this  house  was  stopped  by  the  authorities  and  during  the  night  of  the 
day  upon  which  the  erection  was  started,  some  of  her  lumber  was  stolen. 
The  next  day  she  entered  into  a  lease  with  one  W.  S.  Payne,  by  which 
she  was  i)ermitted,  in  consideration  of  tbe  sum  of  $15  per  month  rent, 
and  in  consideration  of  the  establishment  of  a  house  of  tw^o  rooms  upon 
said  tract,  to  move  upon  the  back  portion  of  lot  No.  2,  and  tliere  erect 
her  house,  which  she  immediately  did. 
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It  appears  further,  though  not  very  clearly,  that  W.  S.  Payne  was 
claiming  some  lot  that  conflicted  with  Dr.  Keys'  lot,  as  to  the  back 
portion  of  lot  Fo.  2. 

It  does  not  appear  that  Lottie  Gondit  intended  to  release  any  rights 
that  she  had  to  lot  2,  by  the  agreement  she  made  with  Payne,  in  fact 
the  lines  of  the  diflferent  lots,  it  appears,  were  not  definitely  fixed  and 
she  continued  to  assert  her  claim  to  lot  No.  2,  and  as  a  matter  of  fact 
never  paid  Payne  any  rent,  and  during  the  whole  of  the  period  up  to 
the  date  of  hearing,  as  far  as  I  am  able  to  ascertain,  she  continued  to 
reside  upon  lot  No.  2,  and  never  moved  therefrom. 

She  erected  a  house,  consisting  of  two  rooms,  at  a  cost  of  $300.  She 
also  purchased  the  improvements  of  Little  for  $100.  Some  evidence 
was  introduced  to  show  that  she  entered  into  an  agreement  with  some 
men  by  which  she  was  to  build  a  house  on  the  front  of  lot  No.  2,  and 
she  was  to  divide  the  lot  equally  with  these  other  parties,  but  there  is 
not  sufficient  evidence  to  sustain  this  allegation. 

Upon  the  other  hand  it  appears  that  Prouty  went  upon  this  land  for 
the  first  time  in  April  23;  that  he  there  found  Dr.  Keys  in  possession; 
that  he  remained  on  the  lot  until  the  arrival  of  his  printing  outfit,  and 
that  a  large  tent  was  placed  upon  the  front  portion  of  the  lot,  in  which 
the  printing  outfit  was  put,  and  he  maintained  that  his  presence  was 
that  of  an  adverse  claimant  to  the  land ;  that  he  openly  and  notoriously 
made  such  statements;  that  he  only  agreed  with  Keys  and  Go.  to  get 
out  issues  of  tbeir  weekly  paper  the  "Get  Up,"  and  that  he  conducted 
a  jobbing  house  there  and  was  not  an  employe  of  the  newspaper  com- 
pany, but  that  his  only  connection  with  them  was  as  has  just  been  set 
forth. 

On  the  other  hand,  W.  T.  Little,  who  appears  to  be  the  witness  in 
the  best  position  to  know  the  real  facts,  maintains  that  Prouty  was  an 
employe  of  the  newspaper  company;  that  he  was  paid  a  salary  of  $14 
per  week  for  his  services  and  the  use  of  his  printing  outfit,  and  that  he 
was  there  simply  as  an  employe,  and  not  as  an  adverse  claimant,  until 
after  he  left  Guthrie  on  the  20th  day  of  May. 

It  does  not  appear  that  Prouty  ever  told  Lottie  Gondit  prior  to  that 
time,  or  Little,  that  he  was  an  adverse  claimant  to  the  laud;  it  does 
appear  that  he  did  tell  some  people,  but  not  those  connected  with  the 
lot  in  any  way,  or  who  were  laying  any  claim  thereto.  Prouty  swears 
that  when  Lottie  Gondit's  house  was  erected  that  he  protested  against 
it;  that  he  had  his  Winchester  rifle  with  him  and  that  Deputy  United 
States  Marshal  Payne  drew  a  revolver  on  him;  that  there  was  con- 
siderable of  a  disturbance  and  loud  talking  and  a  large  crowd  of  people. 

In  reply  to  this  Payne  swears  that  there  was  no  disturbance,  except 
that  a  man  by  the  name  of  Grane,  tried  to  push  Lottie  Gondit's  house 
off  the  lot,  and  that  Dr.  Keys  was  there  protesting  against  its  erection. 
Prouty  was  not  present  and  made  no  protest  whatsoever. 

One  of  the  witnesses  states  that  on  a  prior  trial  of  this  case  in  a 
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court,  for  x)osse6sioD,  Proaty  made  a  similar  statement  but  stated  that 
he  had  with  him  a  pistol  instead  of  a  Winchester  rifle.  The  man  who 
laid  the  foundation  for  Lottie  Condit,  who  was  a  witness  for  Prouty, 
states  that  he  did  not  see  him  there. 

It  seems  to  me  improbable  that  Keys  and  Co.,  would  have  employed 
Prouty,  or,  taking  Prouty's  own  statement,  would  have  contracted 
with  him  for  the  publication  of  the  weekly  "  Get  Up,"  if,  in  fact,  he 
was  there  as  an  adverse  claimant  to  Doctor  Keys,  the  father  of  the 
Keys  interested  in  the  newspaper. 

It  would  seem  to  be  more  likely  that  the  statement  made  by  Little 
as  to  the  facts  in  the  case  were  true.  It  appears  remarkable,  if  this 
adverse  claim  of  Prouty  was  true,  that  none  of  the  interested  parties 
to  the  lot  ever  heard  him  make  such  statements  until  the  last  part 
of  May. 

Prouty  sets  forth  that  he  had  $100  worth  of  lumber  purchased  for 
the  sides  of  the  tent  in  which  his  printing  outfit  was,  but  Little,  on  the 
contrary,  states  that  the  money  was  furnished  by  him  and  that  all 
improvements  upon  the  tract,  aside  from  Dr.  Keys'  little  tent  and  the 
erection  of  Lottie  Condit's  house,  were  paid  for  by  him,  through  Prouty 
as  his  agent.  Prouty  subsequently  undertook  to  make  improvements 
upon  the  land  and  was  prevented  from  doing  so  by  the  friends  and 
supporters  of  Lottie  Coudit;  however,  the  improvements  sought  to  be 
placed  upon  the  land  by  Prouty  were  subsequent  in  time  to  the  erection 
of  Lottie  Condit's  house,  and  can  give  him  no  claim  that  would  be 
superior  to  hers. 

Even  though  Lottie  Condit  was  a  tenant  of  W.  S.  Payne's  on  lot 
Ko.  2,  it  does  not  lie  with  Prouty  to  raise  the  question.  That  question 
would  be  considered  as  between  Payne  and  Condit,  her  improvements 
having  been  made  upon  the  tract,  and  she  living  there  in  open  adverse 
possession  all  the  time,  when  it  appears  that  Prouty's  claim  to  the  land 
consisted  only  in  statements  made  to  persons  who  had  no  interest  in 
the  lot  and  who  had  no  claim  thereto. 

I  am,  therefore,  led  to  hold  that  the  decision  appealed  from  was  in 
error,  and  that  the  deed  should  be  given  to  Lottie  Condit  for  the  lot 
involved. 


RAII^ROAn    GRANT— INDEMNTTY.SEL.ECTION— ORDER  OF    MAT  »8,  1888, 

!N^oBTHEBN  Pacific  E.  R.  Co.  t\  Anderson. 

The  departmental  order  of  May  28,  1883,  'waiving  the  specification  of  losses,  did  not 
contemplate  selections  of  lands  subject  to  settlement  at  such  time. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

'  21j  1896.  (F.  W.  C.) 

I  have  considered  the  appeal  of  the  Northern  Pacific  E.  R.  Co.,  from 
your  office  decision  of  May  22,  1895,  rejecting  the  attempted  selection 
by  the  said  company  of  the  8.  ^  SE.  J  and  E.  J  SW.  J,  Sec.  3,  T.  132 
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"S.j  E.  40  W.,  St.  Cloud  land  district,  Minnesota,  and  holding  for  allow- 
ance the  homestead  application  presented  by  Truls  Anderson  covering 
same  land. 

The  land  here  in  controversy  is  within  the  indemnity  limits  of  the 
grant  for  said  company  and  was  included  in  the  withdrawal  ordered  by 
letter  of  December  26,  1871,  received  at  the  local  office  January  10, 
1872. 

The  company  applied  to  select  this  land  by  its  lists  presented  August 
3, 1883,  December  29, 1883,  and  June  16, 1885,  which  lists  were  rejected 
for  conflict  with  the  pre-emption  filing  of  one  Alonzo  Whitney,  which 
was  still  of  record  although  the  same  had  been  ordered  canceled  for 
abandonment  in  1870.  These  lists  were  not  accompanied  by  a  desig- 
nation of  losses  as  a  basis  therefor. 

The  company  appealed  from  the  rejection  of  its  several  lists. 

On  April  4, 1884,  Anderson  applied  to  make  entry  of  this  land  and 
appealed  from  the  rejection  of  his  application  by  the  local  officers. 

Your  office  decision  of  February  15, 18D2,  sustained  the  actiou  of  the 
local  officers  and  Anderson  appealed  to  this  Department.  Baid  appeal 
was  considered  in  departmental  decision  of  October  17,  1893,  not 
reported,  in  which  it  was  held,  under  the  authority  of  the  decision  in 
the  cases  of  Darland  v.  Northern  Pacific  K.  R.  Co.  (12  L.  D.,  195),  and 
Sawyer  v.  same  company  (id.,  195),  that  if  the  land  was  free  from  claim 
at  the  date  of  the  indemnity  withdrawal,  such  selections  were  protected 
by  the  departmental  order  of  May  28,  18S3. 

In  order  to  determine  the  status  of  tlie  land  at  the  date  of  the  indem- 
nity withdrawal,  the  case  was  remanded  for  hearing. 

Upon  the  record  made  at  said  hearing  the  case  is  again  before  this 
Department. 

It  is  now  shown  that  from  a  date  prior  to  the  receipt  of  said  order  of 
withdrawal  at  the  local  office  until  1879  or  1880,  this  land  was  in  the 
possession  of  one  Ole  Johnson,  a  duly  qualified  homesteader. 

In  the  case  of  the  Northern  Pacific  R.  R.  Co.  v.  Miller,  on  review 
(11  L.  D.,  428),  it  was  held : 

• 

The  departmental  order  of  May  28,  1883,  did  not  contemplate  the  selection  of 
lands  subject  to  settlement  without  designating  tie  bases  therefor,  but  was  appli- 
cable only  to  such  lands  as  were  protected  by  withdrawal,     (syllabus.) 

It  is  plain  therefore,  from  the  record  now  before  me,  that  the  com- 
pany's selections  covering  the  land  in  question  were  not  protected  by 
the  order  of  May  28, 1883,  not  having  been  accompanied  by  a  designa- 
tion of  losses  as  a  basis  for  the  selections,  and  the  same  were  no  bar  to 
Anderson's  application  to  make  homestead  entry  of  the  land. 

Your  ofiice  decision  is  thereibre  affirmed. 
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TIMBER  CULTUKK  EXTRY— EQUITABLE  ACTION. 

TiMPSON  V,  LONGNECKER. 

A  timber  calture  entry  may  be  cciuitably  confirmed  where  the  entryman  fails  to 
submit  final  proof  within  the  statutory  period  and  the  delay  is  satisfactorily 
explained. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  January 

J25y  1896,  '  (A.  B.) 

On  I^rovember  5, 1880,  Julia  A.  Lougaecker  made  timber  culture  entry 
of  the  SW.  J,  Sec.  4,  Tp.  3  i^.,  R.  28  W.,  Cth  P.  M.,  McCook,  Nebraska. 
On  November  11, 1893,  six  days  after  the  thirteen  years  expired,  George 
Timpson  filed  a  contest  against  the  entry  alleging  that  the  defendant 
had  failed  to  make  the  required  proof  within  thirteen  years  from  the 
date  of  entry.  Affidavit  having  been  filed  to  the  effect  that  defendant 
was  a  non-resident,  notice  was  given  by  publication,  and  the  date  of 
hearing  set  for  January  24, 1894.  On  December  18, 1893,  the  defendant 
appeared,  submitted  final  proof,  tendered  fees,  and  demanded  receipt. 
The  local  office  refused  to  accept  the  fees  or  issue  certificate.  From 
this  defendant  appealed. 

On  the  date  set  for  the  hearing  both  parties  appeared,  the  defendant 
objecting  to  the  jurisdiction.  On  February  21,  1894,  the  local  officers 
rendered  a  joint  decision  recommending  the  entry  for  cancellation, 
because  the  entry  was  not  proved  upon,  nor  final  nor  cash  proof  offered 
therein  within  thirteen  years  from  date  of  entry. 

From  this  defendant  appealed,  and,  on  October  11, 1894,  your  office 
decision,  after  a  full  statement  of  the  case  showing  that  defendant  had 
fully  complied  with  the  law,  says : 

It  further  appears  that  defendant  is  seventy -seven  years  of  age  and  lives  in  Ken- 
tucky; that  she  was  taken  sick  in  the  winter  of  1892-3,  and  was  confined  to  her  bed 
most  of  the  time  until  about  December  1,  1893;  that  she  fully  intended  to  go  to 
Nebraska  and  prove  up  her  timber  culture  entry  in  the  spring  or  summer  of  1893,  but 
was  unable  to  make  such  a  long  journey,  on  account  of  her  sickness. 

Passing  to  the  decretal  part  of  the  decision,  your  office  says: 

There  being  no  service  of  contest  notice  upon  Julia  A.  Longnecker,  and  plaintiff 
having  failed  to  amend  his  contest  affidavit  after  his  attention  had  been  called  to 
the  misnomer  by  defendant's  motion,  and  the  defendant  having  shown  good  faith, 
being  prevented  by  sickness  from  making  her  final  proof,  your  action  in  refusing  to 
dismiss  said  contest  is  reversed,  and  the  contest  hereby  dismissed.  In  case  this 
decision  becomes  final,  the  proof  offered  by  Julia  A.  Lougnecker  will  be  submitted 
to  the  board  of  equitable  adjudication  for  action  thereon. 

The  full  discussion  of  the  facts  in  this  case  by  your  office  decision  of 
October  11, 1894,  precludes  the  necessity  of  any  discussion  here. 
Your  office  decree  is  correct,  and  the  same  affirmed. 
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RAILBOAO  LANDS-SETTLEMENT  RIGHT, 

Nancy  B.  Witten. 

Lands  contiguous  to  a  homestead  entry  are  not  subject  to  purchase  by  the  home- 
steader as  a  settler  under  the  provisions  of  the  forfeiture  act  of  September  29, 
1890;  as  he  is  not  entitled  to  claim  settlement  at  the  same  time  under  both  the 
homestead  law  and  said  forfeiture  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  January 

25y  1896,  (P.  J.  C.) 

It  appears  that  Nancy  B.  Witten  filed  two  applications  to  parchase 
under  the  act  of  September  29,  1890  (26  Stat.,'  496),  the  SB.  J  of  the 
SE,  i,  Sec.  23,  and  the  NW.  J  of  the  NW.  i,  Sec.  25,  Tp.  2  S.,  R.  12  E., 
The  Dalles,  Oregon,  land  district,  December  1, 1893.  Her  applications 
were  allowed,  the  purchase  price  paid,  and  receiver's  receipts  issued. 

In  the  course  of  business  in  your  office  the  matter  was  considered, 
and  by  letter  of  September  28,  1894,  the  local  office  was  informed  that, 

As  the  party  claims  settlement,  and  as  the  tracts  in  said  entries  are  not  contigu- 
ous, the  entry  woman  will  be  given  thirty  days  from  receipt  of  notice  within  which 
to  show  cause  why  one  entry  should  not  be  canceled. 

She  was  also  required  to  remedy  some  formal  defects  in  her  applica- 
tions, and  supply  some  additional  proof,  which,  however,  are  not  mate- 
rial to  the  issue  here.  These  latter  requirements  seem  to  have  been 
met,  but  no  reason  was  shown  why  one  of  her  entries  should  not  be 
canceled.  On  the  contrary,  it  is  shown  by  her  affidavit  that  the  tracts 
she  is  seeking  to  purchase  are  contiguous  to  her  homestead  entry,  made 
January  24, 1889.  Your  office  therefore,  by  letter  of  December  10, 1894, 
decided : 

As  she  can  not  claim  settlement  under  both  the  homestead  act  and  the  act  of  Sep- 
tember 29, 1890,  and  as  she  does  not  furnish  evidence  of  license  or  deed  A'om  the 
railroad  company  executed  prior  to  January  1,  1888,  her  entries  are  hereby  held  for 
cancellation. 

From  this  judgment  the  applicant  appealed. 

There  can  be  no  doubt  but  that  these  entries  were  erroneously 
allowed,  for  the  reasons  stated  in  your  said  office  letter  and  quoted 
above. 

Your  office  judgment  is  therefore  affirmed. 
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RAIIiROAI>  GRAXT-INDEMXITY  SEI.ECTION— SKTTLEMEXT  RIGHT. 

Stuart  v.  Southern  Pacific  E.  R.  Co. 

An  applicant  for  land  within  railroad  indemnity  limits  whose  application  is  wrong- 
folly  rejected,  and  who  fails  to  appeal  from  such  action,  bnt  remains  in  the  pos- 
session and  oocapancy  of  the  land,  is  protected  thereby  as  against  a  selection  on 
behalf  of  the  company  made  after  the  acquisition  of  the  applicant's  settlement 
right. 

The  case  of  Northern  Pacific  R.  R.  Co.  et  al.  v.  Lillethun,  21  L.  D.,  487,  cited  and 
followed. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  January 

25,  1896.  F.  W.  O. 

I  have  considered  the  case  of  Archibald  B.  Stuart  v.  Soutliern  Pacific 
E.  E.  Co.,  involving  the  S.  J  of  SE.  J,  the  S.  J  of  the  SW.  I,  Sec.  15, 
T.  5  S.,  R.  5  W,,  S.  B.  M.,  Los  Angeles  land  district,  California,  the 
record  in  which  was  forwarded  with  your  office  letter  of  June  18, 1895. 

This  tract  is  within  the  indemnity  limits  of  the  grant  made  to  aid  in 
the  construction  of  the  branch  line  of  the  Southern  Pacific  Eailroad,  and 
was  included  within  the  company's  list  of  selections  filed  May  2,  1885. 
Said  list  of  selections  was  not  accompanied  by  a  designation  of  losses 
as  required  by  the  circular  approved  November  7,  1879,  and  the  same 
were  not  supplied  until  October  14, 1887. 

It  appears  that  during  the  year  1889  Stuart  tendered  at  the  local 
office  his  application  to  file  i)re-emption  declaratory  statement  for  this 
land  in  which  statement  he  alleged  settlement  upon  the  land  in  1883. 
Said  application  wa«  forwarded  to  your  office  for  instructions  by  the 
local  officers  and  was  returned  by  your  office  letter  of  September  2, 1889, 
with  directions  to  order  a  hearing  in  the  premises  if  the  showing  war 
ranted  it.  It  appears,  however,  upon  consideration  of  the  matter  the 
local  officers  denied  Stuart's  right  to  a  hearing  upon  the  showing  made, 
and  rejected  his  application  to  file  i)re-emption  declaratory  statement, 
from  which  action  he  failed  to  appeal,  and  report  was  made  of  this  fact 
by  letter  from  the  local  officers  dated  November  7, 1889. 

The  company's  list  of  selections  was  thereafter  examined  by  your 
office  and  duly  approved  by  this  Department,  and  patent  issued  cover- 
ing the  land  in  question  November  5, 1892. 

It  appears,  however,  that  on  November  25, 1890,  Stuart  tendered  a 
homestead  application  for  the  land  in  question  whereupon  the  local 
officers  ordered  a  hearing  for  the  purpose  of  ascertaining  the  sta>tus  of 
the  land  at  the  date  of  its  selection  by  the  company.  Hearing  was 
duly  held  and  upon  the  testimony  adduced  the  local  officers  found  that 
Stuart  had  occupied  the  land  since  1883 ;  that  it  was  not  clear  whether 
he  went  upon  the  land  as  a  settler  on  public  lands,  a  prospector  for 
coal,  or  an  intending  purchaser  from  the  company,  and  that  whatever 
rights  he  may  have  acquired  by  reason  of  his  settlement  could  not  be 
considered  upon  his  homestead  application  for  the  reason  that  the  com- 
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pany's  plea  of  res  judicata  was  well  taken,  and  they  therefore  recom- 
mended that  his  homestead  application  be  rejected. 

Stuart  appealed  to  yonr  office,  and  said  appeal  was  pending,  unacted 
upon,  at  the  time  of  the  approval  and  patenting  of  this  land  to  the  com- 
pany, the  same  being  presumal^ly  overlooked. 

In  your  office  decision  of  March  16, 1895,  you  considered  the  testi- 
mony ofiered  in  support  of  Stuart's  application,  with  a  view  of  deter- 
mining whether  such  a  showing  had  been  made  as  would  warrant 
proceedings  looking  to  the  recovery  of  this  land  under  the  provisions 
of  the  act  of  March  3, 1887  (24  Stat.,  556). 

You  first  hold  that  the  matter  is  not  res  judicata  and  that  Stuart  is 
fully  protected  in  his  rights,  whatever  they  may.  be,  under  his  home- 
stead application. 

In  consideting  the  testimony  offered  at  the  hearing  you  found  that 
Stuart  is  a  duly  qualified  homestead  claimant;  that  he  settled  upon 
this  land  in  September,  1883;  that  his  residence  thereon  was  continu- 
ous to  the  date  of  hearing.  You  further  found  that  he  had  made 
improvements  on  the  land  valued  at  about  $600,  and  that  he  settled 
and  claimed  the  land  with  the  intention  of  making  it  his  home  and 
acquiring  title  under  the  public  land  laws.  You  further  hold  that  his 
claim  under  the  settlement  laws  is  superior  to  that  of  the  company 
under  its  grant,  and  in  advising  the  company's  attorney  of  the  action 
taken  you  state  that  the  notice  '^  is  equivalent  to  laying  a  rule  on  the 
company  to  show  cause  why  the  title  to  said  tract  should  not  be  recon- 
veyed  to  the  United  States  as  contemplated  by  the  act  of  March  3,  ISSl,^ 

In  response  to  said  notice,  an  answer  has  been  filed  by  the  company 
in  which  it  sets  up  the  plea  that  to  assume  that  Stuart  settled,  as 
alleged,  in  1883,  with  intention  to  acquire  title  under  the  public  land  laws, 
that  such  settlement  could  avail  him  nothing  as  against  the  grant  for 
the  reason  that  the  same  was  included  within  the  legislative  withdrawal 
authorized  by  its  grant,  upon  the  filing  of  the  map  of  general  route, 
and  also  the  executive  withdrawal  of  indemnity  lands  made  by  yonr 
office.  In  support  of  its  contention  it  is  urged  that  said  withdrawals 
are  duly  respected  and  recognized  by  the  supreme  court  in  the  case  of 
Wood  V.  Beach  (156  U.  S.,  548),  to  which  reference  is  made. 

The  full  contention  of  the  company  was  considered  in  departmental 
decision  of  December  12, 1895,  in  the  case  of  the  Northern  Pacific  Bail- 
road  Company  et  ah  v.  Lillethun  (21  L,  D.,  487),  wherein  it  was  held: 

The  withdrawal  on  general  roate  contemplated  by  section  6,  act  of  July  2,  1864, 
extends  only  to  lands  within  the  primary  limits  of  the  grant. 

A  withdrawal  of  land  for  indemnity  purposes  in  violation  of  the  provisions  of  the 
grant,  for  the  benefit  of  which  the  withdrawal  is  made,  confers  no  right  upon  the 
grantee,  and  is  no  bar  to  the  acquisition  of  settlement  rights. 

An  application  to  enter,  pending  an  appeal,  precludes  the  allowance  of  an  indem- 
nity selection  for  the  land  covered  thereby. 

An  examination  of  the  testimony  offered  at  the  hearing  shows  that 
Stuart  in  the  winter  of  1883  and  1884,  applied  to  the  local  office  to  enter 
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this  laud  and  bis  application  was  denied  on  account  of  the  railroad 
grant.  He  does  not  appear  to  have  appealed  therefrom,  but  afterward 
sought  to  obtain  title  from  the  company. 

It  appears  that  he  built  a  brush  house  upon  the  land  and  thereafter, 
with  the  aid  of  one  Mooer,  built  a  board  house  upon  the  land.  Mooer 
furnished  the  lumber  for  this  building  and  it  appears  that  men  in  Mooer's 
employ  occupied  the  land  during  the  year  1885.  Stuart  was  prospect- 
ing for  coal  and  appears  to  have  been  working  in  the  interest  of  Mooer; 
but  whether  the  prospecting  was  upon  the  land  in  question,  or  the 
adjoining  land,  the  record  does  not  make  clear.  Mooer  applied  to  pur- 
chase this  land,  together  with  other  land,  of  the  railroad  company,  and 
the  company  contracted  to  sell  the  same  to  him. 

Stuart,  however,  seems  to  have  continued  residing  upon  the  land  in 
question  and  improving  the  same,  and  applying  the  principle  announced 
by  the  supreme  court  in  the  case  of  Ard  v,  Brandon  (156  U.  S.,  537), 
wherein  it  was  held  under  an  application  to  enter  laud  within  the 
indemnity  limits  of  the  Missouri,  Kansas  and  Texas  grant,  wrongfully 
rejected,  and  from  which  no  appeal  was  taken,  but  where  the  party 
remained  in  possession  and  cultivated  the  lands,  that  his  right  under 
his  settlement  claim,  as  against  an  action  brought  to  recover  posses- 
sion from  him  by  a  party  claiming  through  the  grant,  was  not  affected 
by  the  fact  that  he  took  no  appeal,  it  would  seem  that  Stuart  was  fully 
protected  in  his  possession  and  occupancy  of  this  land  as  against  the 
company  and  its  transferees. 

In  view^  of  the  fact  that  the  company  has  been  heard  under  the  rule 
issued  by  your  of&ce  to  show  cause  I  have  to  direct  that  demand  be 
made  of  the  company  under  the  provisions  of  the  act  of  March  3, 1887, 
for  the  reconveyance  of  this  land  to  the  United  States,  and  at  the 
expiration  of  the  time  allowed  under  the  statute  that  you  make  report 
of  the  action  taken  to  the  end  that  such  future  action  may  be  taken  by 
this  Department  as  the  facts  then  presented  by  the  record  may  warrant. 


FIXAL  PROOF  PROCEEDINGS-PROTEST— CONTEST. 

Bradley  v.  Wait. 

A  protestant  against  final  proof  \7I10  sets  np  his  own  rigLt  to  enter  the  land  is  bonnd 
to  present  at  such  time  all  objections  against  the  proposed  entry  then  known 
to  him. 

A  clerical  omission  occurring  in  an  original  homestead  affidavit  does  not  furnish 
proper  ^oand  for  a  contest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

25,1896.  (0.  J.  W.) 

March  4, 1884,  Thomas  H.  Bradley  filed  declaratory  statement  No. 
8333,  for  E.  i  NW.  J,  SW.  i  NW.  J,  Sec.  13,  and  SE.  J  NE.  i,  Sec.  14, 
T.  30  N.,  B.  6  W.,  Seattle,  Washington. 


64  DECISIONS   RELATING   TO   THE   PUBLIC   LANDfci, 

July  14, 1886,  Fraacis  M.  Wait  made  homestead  entry  No.  8274  for 
the  same  land. 

July  12,  1889,  Wait  offered  final  proof  against  the  acceptance  of 
which  Bradley  protested. 

The  local  officers  decided  adversely  to  protestant  and  lie  appealed  to 
the  Commission*  r  who  sustained  the  decision  of  the  local  officers. 

Bradley  appealed  from  this  decision,  and  on  July  20, 1894,  the  matter 
was  passed  upon  here  (19  L.  D,,  82),  and  your  office  decision  adverse 
to  Bradley  was  affirmed. 

On  March  2,  1895,  final  certificate  No.  5038  was  issued  to  Wait. 

May  19,  1893,  Bradley,  pending  his  protest,  made  application  to 
contest  the  homestead  entry  of  Wait. 

On  February  16, 1895,  the  case  under  Bradley's  protest  proceedings 
was  closed  and  Wait  allowed  sixty  days  to  complete  his  entry  by  mak- 
ing the  necessary  payment,  which  was  done  before  final  certificate 
issued  March  2, 1895. 

On  April  12, 1893,  the  local  office,  by  request  of  Bradley  it  seems, 
transmitted  to  your  office  a  number  of  papers  filed  by  Bradley,  and 
amongst  them,  what  purported  to  be  a  contest.  The  grounds  of  contest 
stated  therein  are: 

1.  That  Wait  in  his  original  homestead  affidavit  did  not  show  his  qualification  to 
make  a  homestead  entry,  as  he  omitted  therefrom  the  words  ''  I  am,''  his  affidavit 
reading  'Mo  solemnly  swear  that  ....  a  native  boru  citizen  of  the  United  States  etc. 

2.  That  the  applicant  to  contest  is  entitled,  by  his  settlement  and  application  for 
a  homestead  entry,  filed  with  his  papers,  to  the  laud  in  question. 

3.  That  Wait  has  made  various  agreements  to  dispose  of  the  land. 

4.  It  is  sought  to  be  shown  by  exhibits  that  ex  parte  testimony  was  taken  of  which 
he  had  no  notice  and  this  entry  on  final  receipt — '^test'y  fee  of  $1.60  paid  for  710 
words  at  22^  cts.  per  100"  is  cited  as  evidence. 

On  June  11, 1895,  passing  upon  these  grounds  of  contest  your  office 
held  them  insufficient  and  directed  their  dismissal.  From  this  action 
of  your  office,  Bradley  appealed,  and  the  same  is  now  before  me.  Two 
questions  are  presented : 

1.  Could  Bradley  be  heard  at  all  as  a  contestant,  except  for  cause 
arising  since  his  protest? 

2.  If  he  is  in  an  attitude  to  contest,  does  he  state  meritorious 
grounds! 

He  appears  first  as  a  protestant  against  the  final  proof  of  Wait  in 
which  be  insists  upon  his  prior  and  superior  right  to  the  land  over 
Wait.  He  was  ei>sentially  a  contestant  and  bound  at  that  time  to  pre- 
sent all  objeciious  to  Wait's  entry,  then  known  to  him,  upon  which  he 
expected  to  rely.  He  claimed  the  right  to  make  entry  in  preference 
to  Wait,  and  put  his  own  right  in  issue,  notwithstanding  he  sought  to 
reach  his  end  through  the  construction  of  a  section  of  the  Revised 
Statutes. 

One  who  attacks  an  entry  cannot  split  up  his  causes  of  complaint 
into  fractions  and  bring  a  number  of  suits  seriatim,  where  one  would 
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answer  all  purposes.  But  if  lie  were  not  estopped  by  the  former  liti- 
gation I  am  unable  to  find  anvthing  which  could  avail  him  in  his  present 
groauds  of  complaint. 

The  objection  to  Wait's  original  homestead  affidavit  seems  to  me  to 
be  without  weight  or  merit.  The  omission  of  the  words  "I  am,''  was 
clearly  a  mere  clerical  error,  cured  by  a  subsequent  affidavit  swearing 
to  his  citizenship,  but  there  is  no  allegation  that  he  was  not  a  citizen. 

The  second  proposition,  that  he,  Bradley,  is  entitled  by  his  prior  set- 
tlement to  the  land,  is  a  mere  assertion,  contradicted  by  the  result  of 
the  litigation  growing  out  of  his  protest. 

The  third  proposition,  that  Wait  has  made  various  agreements  to 
dispose  of  the  land,  presents  no  meritorious  or  well  defined  issue,  and 
the  brief  and  exhibits  filed  in  support  of  it  do  not  make  a  case  which 
indicates  that  a  hearing  is  necessary. 

The  last  charge,  that  ex  parte  evidence  had  been  taken  of  which  he 
had  no  notice,  without  stating  what  evidence  and  where  taken,  presents 
no  actionable  cause  of  complaint.  The  reason  offered  to  support  this 
general  charge,  quoted  from  the  record,  furnishes  the  evidence  which 
demonstrates  its  want  of  merit.  I  must  therefore  approve  your  office 
decision. 


HOMESTEAD  ENTRY-SETTL.EMENT  BIGHT. 

COURVEL   V,   SaVOIE. 

The  right  of  a  homesteader  to  perfect  his  entry  is  not  defeated  by  the  prior  occu- 
pancy of  a  portion  of  the  land  by  one  who  is  not  at  such  time  abserting  any 
claim  thereto  under  the  settlement  laws. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  January 

25,  1896.  (F.  W.  0.) 

I  have  considered  the  appeal  by  Augustine  Courvel  from  your  office 
decision  of  April  24, 1895,  rejecting  his  homestead  application  covering 
the  NW.  J  of  Sec.  13,  T.  8  S.,  E.  3  E.,  New  Orleans  land  district,  Louisi- 
ana, and  holding  for  reinstatement  the  homestead  entry  made  by  Oscar 
Savoie  covering  the  same  land. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  the  New 
Orleans  Pacific  Eailroad  Company,  and  on  December  10, 1885,  Oscar 
Savoie  applied  to  enter  the  same  under  the  homestead  laws  alleging 
settlement  thereon  in  February,  1879. 

On  December  1, 1886,  P.  M.  Montousse  was  permitted  by  the  local 
officers  to  make  homestead  entry  of  this  land,  notwithstanding  the  pend- 
ing application  by  Savoie.  Said  entry  was  afterwards  canceled,  and 
although  he  was  a  party  to  the  subsequent  proceedings  had  in  relation 
to  this  land,  yet,  as  he  failed  to  appeal  from  the  decision  of  the  local 
officers  adverse  to  him,  which  decision  was  sustained  by  your  office,  be 
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is  no  longer  a  party  to  the  case  and  it  is  unnecessary  to  recite  the  sub- 
sequent action  taken  in  the  matter  of  his  claimed  rights  under  Mb 
settlement  made  upon  this  land. 

By  your  office  letter  of  March  16, 1887,  the  application  of  Savoie  was 
considered  and  a  hearing  was  ordered  the  railroad  company  being 
made  a  party,  which  hearing  resulted  in  departmental  decision  of 
March  25, 1889,  in  which  it  was  held  under  the  authority  of  the  deci- 
sion of  this  Department  in  the  case  of  Simon  Leger(7  L.  D.,  487),  that 
the  withdrawal  made  for  indemnity  purposes  on  account  of  this  grant, 
was  in  violation  of  hiw  and  void,  and  as  no  selection  had  been  made  of 
the  land  prior  to  the  settlement  and  tender  of  application  by  Savoie, 
the  land  was  open  to  Savoie's  settlement  and  entry  and  the  company's 
claim  thereto  was  rejected. 

Tlie  company  filed  a  motion  for  the  review  of  this  decision,  but  sub- 
sequently filed  a  relinquishment  in  favor  of  Savoie,  and  on  October  15, 
1892,  the  motion  was  dismissed. 

It  now  appears  that  during  these  proceedings  arising  from  Savoie's 
application  presented  in  1885,  to  wit,  on  April  28, 1887,  the  receiver 
forwarded  an  application  by  Augustine  Courvel  to  enter  this  land  under 
the  homestead  laws,  in  which  he  alleges  settlement  upon  the  land  in 
January,  1870. 

By  your  office  letter  of  October  28, 1892,  a  hearing  was  ordered  between 
Savoie  and  Courvel  in  order  to  determine  their  respective  rights  under 
their  separate  applications.  After  this  order  for  a  hearing,  and  before 
the  same  had  been  had,  the  local  officers  permitted  Savoie  to  make  home- 
stead entry  of  the  land.  This  entry  was  ordered  canceled  by  your  office 
letter  of  August  4,  1893,  as  being  improperly  allowed  after  the  order  for 
a  hearing,  and  Savoie  appealed  to  this  Department.  Said  appeal  was 
considered  in  departmental  decision  of  October  9, 1894,  in  which  it  was 
held: 

As  the  entry  papers  by  Savoie  do  not  appear  to  have  been  formally  canceled  upon 
the  record,  and  the  hearing  has  been  had,  as  before  referred  to,  I  have  to  direct  that 
Savoie's  entry  be  permitted  to  stand  subject  to  the  decision  upon  the  record  made  at 
the  hearing  had  \>etween  the  parties,  which  you  will  consider  at  your  earliest  con- 
venience. 

Said  record  was  considered  in  your  office  decision  of  April  4, 1895, 
from  which  Courvel  has  appealed,  and  in  said  decision  you  find  that 
Courvel  in  the  year  1870  purchased  a  tract  of  land  from  one  Wm.  Smith, 
adjoining  that  in  question.  After  Courvel  had  been  living  upon  the 
land  purchased  for  several  years  a  private  survey  was  made  of  the 
tract  adjoining  which  survey  disclosed  that  the  house  in  which  he  lived, 
and  some  of  his  other  improvements  were  upon  the  laud  here  in  ques- 
tion.   The  value  of  these  improvements  is  placed  at  about  $125. 

Savoie  did  not  settle  upon  the  land  until  long  after  CourvePs  pur- 
chase, but  it  is  clearly  shown  that  Courvel  did  not  lay  claim  to  any 
portion  of  the  land  in  question  under  the  settlement  laws,  and  although 
hi'  was  well  aware  of  the  claim  set  up  by  Savoie,  he  made  no  attempt 
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to  assert  a  claim  under  the  settlement  laws  until  1887,  morei  than  two 
years  after  Savoie  had  filed  his  homestead  applieation. 

In  view  of  departmental  decision  of  March  25,  1889,  before  referred 
to,  it  mast  be  held  that  this  land  was  properly  subject  to  Savoie's  entry 
and  application  when  presented  in  1885,  and  no  such  claim  had  been 
shown  by  Courvel  as  would  defeat  Savoie's  rights  thereunder.  His 
entry  of  the  land  will  therefore  be  permitted  to  stand  and  the  applica- 
tion by  Oourvel  will  stand  rejected. 

Your  office  decision  is  affirmed. 


PRACTICK— NOTICE  OF  APPEAL-BULE  48  OP  PRACTICE. 

BUTLEB  V.  EOBINSON. 

A  notice  of  appeal,  from  a  decisiou  of  the  local  office,  left  in  the  office  and  npon  the 
desk  of  the  appellee's  attorney,  may  be  regarded  as  sufficient,  if  the  fact  that 
snch  notice  was  actually  received  by  said  attorney  is  apparent  from  the  record. 

The  finding  of  facts  by  the  local  office  should  not  be  held  final  under  rule  48  of  prac- 
tice if  based  on  matters  not  properly  at  issue  under  the  law. 

Secretary  Smith  to  the  Oonimissioner  of  the  Oeneral  Land  Office,  January 

25, 1896.  (J.  L.  McO.) 

James  M.  Robinson  has  applied  for  an  order  directing  yoar  office  to 
certify  to  the  Department  the  record  in  the  matter  of  his  timber-culture 
entry  for  lots  1, 2, 3, 4, 6,  and  6,  of  Sec.  8,  T.  16  S.,  R.  1  W.,  Los  Angeles 
land  district,  California,  against  which  contest  has  been  filed  by  one 
William  J.  Butler. 

On  January  15, 1894,  the  local  officers  rendered  decision  recommend- 
ing the  cancellation  of  the  entry. 

Notice  of  said  decision  was  given  the  defendant  by  registered  letter 
on  January  26, 1894 )  hence  his  time  for  appeal  expired  on  March  7, 1894. 

On  March  1, 1894  (within  the  time  prescribed,  as  above),  the  defend- 
ant filed  notice  of  appeal,  as  follows : 

J.  M.  Robinson  hereby  gives  notice  that  he  does  not  waive  his  rights  of  appeal 
from  decision  or  recommendation  of  register  and  receiver  of  January  14^  1894,  by 
reason  of  this  application  for  review  and  further  taking  of  testimony;  and  does 
appeal  on  all  the  statutory  grounds  allowed  for  appeal  in  such  oases;  that  it  was 
gross  error  to  find  that  five  acres  were  not  plowed  the  second  year,  and  that  the 
first  five  acres  were  not  cultivated  the  second  year,  and  criminal  error  to  find  as  to 

any  fact  outside  of  these  two  years  covered  by  the  aflidavit  of  contest 

Filed  in  the  event  of  adverse  decision,  on  motion  in  good  faith  and  not  for  delay, 
this  28th  day  of  February,  1892. 

On  the  same  day  he  filed  a  motion  for  review.  Both  motions  were 
accompanied  by  evidence  of  service  npon  S.  S.  Knoles.  attorney  for 
contestant,  on  February  28, 1894.  Whether  such  service  was  legal 
service  is  one  of  the  pivotal  questions  in  the  case,  which  will  be  dis* 
cussed  hereafter. 
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On  March  6, 1894,  Bobinsoii  filed  a  motion  for  a  rehearing.  The 
motions  of  March  1,  for  review,  and  of  March  6,  for  rehearing,  were 
denied  by  the  local  officers  on  March  10. 

On  April  23,  1894,  Eobinson  filed  a  paper  which  he  endorsed, 
'^Second  application  for  rehearing,  and  appeal  from  denial  dated 
March  10, 1894,  and  appeal  from  second  denial,  and  appeal  from  recom- 
mendation of  January  15,  1894." 

On  April  24,  1894,  the  contestant  Butler,  by  his  attorney,  filed  a 
motion  that  the  record  be  forwarded  by  the  local  officers  to  your  office, 
for  the  reason  that  their  decision  of  January  15, 1894,  had  become  final, 
no  appeal  therefrom  having  been  filed.  The  motion  was  accompanied 
by  said  Knoles's  affidavit,  that  no  notice  of  appeal,  review,  rehearing, 
or  of  any  kind,  had  been  "  served  "  on  him. 

The  local  officers,  whether  by  oversight  or  for  some  other  reason  not 
made  clear  by  the  record,  had  failed  to  transmit  to  your  office  defend- 
ant's appeal  filed  March  1,  1894  {supra) ;  and  on  March  5, 1895,  your 
office,  finding  no  appeal  in  the  record  before  it,  held  the  finding  of  the 
local  officers  as  to  facts  to  be  final  (under  Eule  48  of  Practice),  canceled 
Bobinson's  entry,  and  closed  the  case. 

On  March  18, 1895,  defendant  filed  a  motion  for  review  of  your  office 
decision  of  March  5, 1895 — as  yet  supposing  that  his  appeal  was  in 
your  office. 

Defendant's  appeal,  filed  in  the  local  office  on  March  1, 1894  {supra)j 
was  received  by  your  office  on  May  2, 1895. 

Up  to  the  last  named  date,  defendant  Eobinson  had  aeted  as  his  own 
attorney.  He  now  employed  an  attorney  in  Washington,  who,  on  May 
11, 1895,  filed  an  appeal  jfrom  your  office  to  the  Department. 

On  June  12, 1895,  your  office,  considering  the  entire  record  before  it, 
as  above  set  forth,  found  that  the  defendant's  appeal  from  the  action  of 
the  local  officers  had  never  been  properly  served,  refused  therefore  to 
disturb  its  decision  of  March  5, 1895,  and  declined  to  transmit  to  the 
Department  the  appeal  filed  May  11, 1896. 

Thereupon  an  application  for  certiorari  is  filed,  contending  that  your 
office  erred : 

1.  In  holding  that  an  appeal  from  the  register  and  receiver's  decision  of  January 
15, 1895,  was  necessary. 

2.  In  holding  that  defendant's  notice  of  appeal  from  that  decision  was  defectively 
served. 

The  material  portions  of  the  register  and  receiver's  decision  were  as 
follows : 

The  drift  of  the  testimony,  and  the  preponderance  of  it  also,  wiU  be  found,  we 
think,  to  be  in  favor  of  the  contestant.  The  plowing  appears  to  have  been  mainly 
done  by  a  Chinaman,  whose  team  consisted  of  one  horse.  It  is  easy  to  credit  the  tes- 
timony of  the  witnesses  for  the  contestant  that  it  was  very  bad  work;  that  the 
ground  was  nowhere  well  broken,  and  did  not  show  any  thorough  cultivation.  We 
think,  too,  that  the  evidence  is  against  the  defendant  as  to  the  acreage  required  to 
be  ctiltivated.    In  the  matter  of  the  grain  crop  the  dispute  is  sharp,  but  the  testi- 
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mony  of  the  surveyor  and  at  least  one  other  witness,  presumably  disinterested,  favors 
contestant.  As  to  the  matter  of  planting  trees,  those  alive  and  growing  are  declared 
to  have  been  planted  by  a  former  occupant  of  the  land,  and  not  by  Robinson. 

We  feel  compelled  to  conclude  that  the  claim  has  been  neglected  to  such  an  extent 
as  to  show  lack  of  the  good  faith  required  in  these  cases,  and  that  neither  in  spirit 
nor  letter  have  the  requirements  of  law  been  complied  with;  and  we  therefore  rec- 
ommend that  the  contest  be  sustained. 

Your  office  has  treated  the  decision  of  the  local  officers  as  conclusive 
on  the  facts;  but  the  petitioner  contends  that  he  is  entitled  to  the  judg- 
ment of  your  office  on  the  evidence — even  if  there  were  no  appeal — ^for 
the  reason  set  forth  in  clause  No.  1  of  Eule  48  of  Practice,  inasmuch 
as  "gross  irregularity  is  suggested  on  the  face  of  the  papers.''  The 
charges  were  that  the  defendant  (1)  did  not  break  or  plow  five  acres  of 
said  land  during  the  first  year;  (2)  that  he  did  not  break  or  plow  an 
additional  five  acres  during  the  second  year;  (3)  that  he  did  not  culti- 
vate said  first  five  acres  to  crop  or  otherwise  during  the  second  year; 
(4)  that  he  has  not  complied  with  any  specific  requirement  of  the  timber- 
culture  act.  The  petitioner  contends  that  the  allegata  and  the  probata 
do  not  correspond,  as  should  be  the  case  according  to  numerous  depart- 
mental decisions — citing  Piatt  v.  Vachon  (7  L.  D.,  408);  Jenks  v.  Hart- 
well  (13  L.  D.,  337);  Prince  v.  Wadsworth  (5  L.  D.,  299);  Andrews  v. 
Corey  (7  L.  D.,  89);  and  adds: 

The  only  facts  that  can  be  said  to  be  found  in  the  register  and  receiver's  decision 
are:  (1)  Tliat  the  plowing  was  mainly  done  by  a  Chinaman,  whose  team  consisted 
of  one  horse;  (2)  That  the  land  had  been  neglected  and  the  requirement's  of  the  law 
have  not  been  complied  with,  so  that  bad  faith  may  be  inferred. 

So  far  as  the  finding  relates  to  the  Chinaman,  it  is  obviously  immaterial.  No 
reason  appears  why  a  Chinaman  could  not  plow  as  well  as  anybody  else;  and  the 
Department  will  certainly  not  take  judicial  notice  of  the  deficiencies  of  Chinamen 
in  general,  or  of  this  one  in  particular.  Nor  does  it  appear,  directly  or  inferentially, 
that  one  horse  was  not  sufficient  for  the  plowing ;  and  the  decision  does  not  even 
purport  to  express  an  opinion  to  that  effect. 

The  charge  of  ba<l  faith  was  not  made  in  the  contest  affidavit;  and  any  evidence 
on  that  point,  if  offered,  was  irrelevant  and  inadmissible.  Proof  of  bad  faith  will 
not  support  an  aUegation  of  failure  to  plant  and  cultivate  (Alexander  v,  Hamlin,  17 
L.D.,  452).    The  only  charge  is  failure  to  do  certain  specific  work;  and  the  register 

and  receiver  utterly  ignore  the  evidence  as  to  that  work It  was  error 

to  hold  that  any  appeal  from  the  register  and  receiver's  decision  was  necessary;  and 
the  decision  below  is  erroneous  in  closing  the  case  against  the  defendant  on  that 
ground. 

The  second  question  in  issue  is,  whether  the  defendant's  appeal  from 
the  local  officers  was  properly  served  upon  counsel  for  the  contestant. 

The  defendant  makes  affidavit  that  he  served  said  appeal  by  leaving 
a  copy  thereof  in  the  office  and  on  the  desk  of  S.  S.  Knoles,  attorney 
for  the  contestant,  on  February  28, 1894.  This  affidavit  is  corroborated 
by  A.  F.  Merchant,  who  states  that  on  or  about  February  28, 1894,  he 
saw  the  defendant  place  some  papers  on  Mr,  Knoles's  desk.  Knoles, 
in  his  affidavit  executed  April  23,  1894,  states  that,  up  to  that  date,  no 
notice  of  any  kind  had  been  served  on  him  or  anyone  in  his  behalf;  but 
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it  is  suggested  that  he  may  have  received  and  read  the  letter  left  upon 
his  desk  by  defendant,  without  considering  it  to  have  been  "served'* 
on  him.  That  his  statements  in  this  connection  are  not  entirely  relia- 
ble is  shown  by  the  fact  that  in  his  affidavit  executed  April  23, 1894,  he 
asserts  that  no  notice  of  any  hind  had  been  served  on  him  by  the 
defendant  or  any  one  in  his  behalf,  while  in  his  letter  transmitting  said 
affidavit  he  admits  that  a  copy  of  defendant's  second  application  for  a 
rehearing  had  been  served  upon  him  on  April  20, 1894.  The  defendant, 
in  his  affidavit  executed  April  26,  1^95,  declares  "that  the  said  S.  S. 
Knoles  has,  since  said  day"  (February  28, 1894),  "admitted  that  he  had 
received  the  copies  of  said  papers  left  by  affiant  in  the  office  of  said 
•Knoles  as  aforesaid."  Knoles,  in  his  motion  to  dismiss  the  petition  for 
certiorari,  filed  December  31,  1895,  does  not  deny  having  actually 
received  said  papers;  with  manifest  careful  avoidance  of  any  direct 
contradiction  of  defendant's  statement,  he  says:  "  We  do  know  we  were 
not  served  with  notice  of  appeal  from  the  decision  of  the  local  office  of 
January  15, 1894." 

Finding  as  a  fact,  therefore,  that  a  notice  of  said  decision  was  laid 
upon  the  table  in  the  office  of  counsel  for  contestant,  and  was,  as  might 
naturally  be  presumed,  and  as  has  since  been  acknowledged  by  him,  in 
fact  actually  received,  there  remains  the  question  whether  under  the 
circumstances  set  forth  he  was  legally  served  with  notice  of  said 
decision? 

It  does  not  appear  to  me  that  the  provisions  of  the  Code  of  Califor- 
nia or  of  any  other  State  or  Territory  can  properly  be  recognized  by 
this  Department  as  controlling,  where  the  departmental  Eulesof  Prac- 
tice have  niiide  explicit  provisions. 

The  law  and  the  departmental  Rules  of  Practice  are  especially  careful 
with  regard  to  service  of  notice  whereby  jurisdiction  is  acquired;  and 
the  Department  has  repeat€»dly  held  that  notice  which  is  not  sufficient 
to  confer  jurisdiction,  may  be  sufficient  for  other  i>urposes.  See  Ander- 
son V.  Key  (12  L.  D.,  620-1): 

Notice  of  certaia  interlocutory  motions,  prooeedingSi  orders,  and  decisioDB,  may 
be  made  either  personally  or  by  registered  letter  through  the  mail;  but  the  rules 
make  no  provision  for  the  service  of  a  notice  of  contest  by  registered  letter. 

(See  also  Driscoll  i\  Johnson,  11  L.  D.,  604,  and  cases  therein  cited.) 
]  am  strongly  impressed  with  the  conviction  that  the  contestant 
actually  received  a  copy  of  defendant's  appeal,  and  in  my  opinion  it 
was  sufficient  notice  of  the  same. 

The  decision  of  your  office  makes  no  finding  of  facts,  but  accepts  the 
finding  of  the  local  officers,  and  in  view  thereof  affirms  their  decision. 
Yet  nothing  can  be  clearer  than  that  their  decision  is  based  hirgely,  if 
not  wholly,  upon  statements  which  would  not  warrant  nor  justify  their 
conclusion.  They  say:  "In  the  matter  of  the  grain-crop  the  dispute  is 
sharp;"  but  it  is  utterly  unimportant  whether  or  not  the  defendant 
raised  any  grain-crop;  the  requirement  of  the  law  is  that  the  entryman 
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shall  "cultivate  to  crop,  or  othericise^^ — the  purpose  being,  not  to  raise 
a  crop,  but  to  put  the  land  in  a  condition  for  tree-raising.  They  say 
further:  "As  to  the  matter  of  planting  trees,  those  alive  and  growing 
are  declared  to  have  been  planted  by  a  former  occupant  of  the  land 
and  not  by  Robinson."  But  the  contest  affidavit  covered — and  inas- 
much as  the  third  year  of  the  entry  had  not  expired,  it  could  cover — 
only  the  first  two  years  of  the  entry  5  and  the  law  does  not  require  the 
entryman  to  do  any  planting  during  either  of  those  years.  In  short,  it 
is  plain  upon  the  face  of  their  decision  that  the  local  officers,  in  densest 
ignorance  of  the  demands  of  the  timber-culture  law,  found  bad  faith  on 
the  part  of  the  defendant,  and  recommended  the  cancellation  of  his 
entry,  for  not  having  done  what  the  law  does  not  require  him  to  do. 

Under  such  circumstances,  the  contingency  having  arisen  which  is 
contemplated  in  the  first  clause  of  Rule  48  of  Practice — gross  irregu- 
larity being  suggested  on  the  face  of  the  papers — the  decision  of  the 
local  officers  ought  not  to  have  been  considered  final  as  to  the  facts, 
even  if  tlie  defendant  had  not  appealed. 

In  my  opinion,  justice  to  the  applicant  demands  that  the  record  of 
this  case  should  be  certified  to  the  Department,  and  I  so  direct. 


COXTESTAXT-PREFERRED  RIGHT  OF  EXTRY— RELINQIHSITMENT. 

O'CONNOE  ET  AL.  V.  WiLLABD'S   HeIBS. 

A  conteetant  is  not  entitled  to  the  benefit  of  a  relinquishment  filetl,  during  the 
pendency  of  charges  of  such  character,  and  so  presented,  that  it  must  be  held  the 
relinquishment  was  not  the  result  of  the  contest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

J25, 1896.  (G.  B.  G.) 

I  have  considered  the  case  of  Patrick  O'Connor  et  aL  v.  the  heirs  of 
W.  P.  Willard  on  appeal  of  plaintiffs  from  yonr  office  decision  of  June 
1, 1895,  directing  the  issue  of  final  papers  on  desert  land  entry,  Ko.  39, 
for  the  S.  i  NE.  i,  8.  J  and  NW.  i  of  ITW.  i  Sec.  34,  Tp.  27  S.,  E.  25 
E.,  Yisalia  land  district,  California. 

This  entry  was  made  on  April  2, 1877,  by  W.  P.  Willard.  It  is  one 
of  the  desert  land  entries  in  the  Yisalia,  California  land  district,  that 
was  suspended  from  Sei)tember  28, 1877,  until  February  10, 1891. 

On  May  6, 1892,  Patrick  O'Connor,  et,  aL  filed  affidavit  of  contest 
against  said  entry  alleging: 

Ist.  That  the  said  land  was  not  at  the  date  of  said  entry  and  never  had  been  desert 
land. 

2nd.  That  said  entry  was  not  made  for  the  use  and  benefit  of  said  claiiunnts  but 
for  the  use  and  benefit  of  some  other  person,  to  this  contestant  unknown. 
3rd.  7''hat  said  entryman  has  never  reclaimed  said  tract  of  land  or  any  i)art  thcronf. 
.  by  condticting  water  thereon. 
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This  contest  was  rejected  by  the  local  oflScers,  your  office  affirmed 
that  action  and  on  appeal  to  the  Department  it  was  here  held  on  April 
16, 1894,  that  the  second  charge  in  the  affidavit  of  contest  *'  is  altogether 
too  indefinite  to  base  a  contest  on.-'  and  "the  third  charge,  that  of 
non- reclamation  is  premature." 

It  was  further  held  however  that  the  first  charge  in  the  affidavit  of 
contest  is  sufficiently  specific  and  the  case  was  remanded  with  direc- 
tions that  a  hearing  be  ordered  before  the  local  office  "  to  determine  the 
character  of  the  land  at  date  of  entry," 

On  March  16,  1893,  George  A.  Willard,  as  administrator  of  W.  P. 
Willard  deceased,  oflTered  final  proof  on  said  desert  land  entry,  except 
as  to  the  NB.  J  and  NE.  i  of  SE.  i  section  34,  Tp.  27,  S.,  E.  25  E.  which 
he  that  day  relinquished.  Said  entry  was  canceled  as  to  the  part 
relinquished  and  on  the  same  day  March  16,  1893,  State  indemnity 
school  selection  was  i)resented  therefor,  which  selection  was  filed  and 
held  suspended  pending  the  final  disposition  of  the  aforesaid  contest 
then  pending. 

Patrick  O'Connor  et  al,  protested  against  the  acceptance  of  said  final 
proof  and  having  offered  to  pay  all  cost  of  the  proceedings,  were 
allowed  to  cross-examine  the  witnesses  who  had  testified  on  the  final 
proof. 

On  May  3,  1893,  the  local  officers  rejected  the  said  proof  and  on  May 
31,  following  appeal  was  made  to  your  office.  At  the  time  the  aforesaid 
departmental  decision  herein  was  rendered  the  final  proof  of  claimants 
had  not  been  passed  on  by  your  office,  and  the  Department  for  this 
reason  declined  to  pass  on  that  in  advance  of  an  expression  of  opinion 
thereon  by  your  office. 

On  May  17, 1894,  your  office  remanded  the  case  to  the  local  officers 
and  by  letter  of  that  date  ordered  a  hearing  in  accordance  with  the 
said  departmental  decision  of  April  16, 1894. 

Before  the  day  finally  set  for  a  hearing  the  contestant  Patrick 
O'Connor,  filed  a  petition  and  affidavit,  in  the  nature  of  an  amendment 
to  the  original  contest,  setting  forth  that  the  land  had  never  been 
reclaimed  by  claimant,  nor  the  heirs  of  said  claimant,  and  further 
alleging  that  claimant  nor  his  heirs  have  any  water  right  with  which 
to  reclaim  said  land,  and  alleging  that  the  final  proof  submitted  as  to 
the  reclamation  of  said  entry  is  null  and  void. 

On  December  27,  1894,  the  local  ofTicers  rendered  their  joint  decision 
wherein  it  is  stated, 

We  have  examiued  the  record  and  proceodings  in  this  case,  and  find  no  evidence 
introduced  iu  support  of  the  charges  as  to  the  non- desert  character  of  the  land,  nor 
as  to  the  fraad  in  the  entry  and  we  hold  that  the  insufficiency  of  the  proof  of  recla- 
mation 18  not  within  the  jurisdiction  of  this  office  as  the  matter  of  the  proof  of  the 
reclamation  is  now  pending  before  the  Hon.  Commissioner  on  appeal  from  the  rejec- 
tion by  tins  office. 

O'Connor  et  aL  appealed  and  on  June  1,  1895,  your  office  considered 
together  the  appeal  of  the  contestants  and  the  final  proof  submitted 
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by  the  heirs  of  the  entryman,  affirming  the  local  officers,  and  holding 
the  final  proof  safficieiit. 

This  decision  was  the  subject  of  review  by  your  office  opinion  of 
October  21, 1895,  wherein  the  same  general  conclusion  was  reached. 

The  present  appeal  assigns  ten  specifications  of  error. 

Briefly  the  contention  of  appellants  is  that  your  office  erred  in  approv- 
ing the  decision  of  the  register  and  receiver,  that  it  was  not  within 
the  jurisdiction  of  that  office  to  hear  and  determine  the  charge  of  non- 
reclamation  ;  that  it  was  error  to  refuse  to  award  to  the  contestants  a 
preference  right  to  enter  the  land  relinquished  by  the  desert  land  claim- 
ants in  the  face  of  their  contest,  and  that  it  was  error  to  accept  claim- 
ant's final  proof  as  sufficient. 

It  will  be  remembered  that  under  the  decision  of  the  Department  the 
case  was  remanded  for  a  hearing  on  one  issue  alone — the  character  of 
the  land  at  date  of  entry.  This  charge  appears  to  have  been  practically 
abandoned,  no  evidence  having  been  offered  in  supi)ort  thereof.  Indeed 
a  charge  that  land  was  not  desert  land  at  date  of  entry  is  under  strict 
rules  of  pleading  inconsistent  with  the  charge  that  it  has  not  been 
reclaimed,  and  can  only  be  justified  on  the  ground  that  the  govern- 
ment is  a  party  in  interest  and  will  entertain  charges  that  a  statute 
has  been  violated  in  more  than  one  of  its  requirements,  however  incon- 
sistent such  charges  may  be.  The  charge  of  non-reclamation  when  first 
made  was  premature,  and  although  the  contestants  may  have  had  the 
right  to  amend  their  affidavit  of  contest  after  the  case  was  remanded, 
it  does  not  appear  how  their  interests  would  be  thereby  advanced.  The 
insistence  is  that  they  are  entitled  to  a  preference  right  to  the  land 
relinquished  while  their  contest  was  pending.  This  is  based  on  the 
rule  that  a  relinquishment  made  while  a  contest  is  pending  against  the 
entry,  will  be  presumed  to  have  been  the  result  of  the  contest,  and  the 
contestants  doubtless  recognizing  the  weakness  of  their  charge  as  to 
the  non-desert  character  of  the  land  saw  the  necessity  of  keeping  alive 
the  charge  of  non-reclamation,  which  was  in  the  first  instance  prema- 
turely made. 

Briefly  stated  the  question  presented  resolves  itself  into  this — Does 
any  preference  right  to  enter  lauds  relinquished  while  a  contest  is  pend- 
ing, lie  when  it  appears  that  the  charges  were  either  false  or  i>remature. 

This  branch  of  the  case  might  be  eliminated  on  the  ground  that  all 
questions  relating  to  preference  rights  should  be  reserved  until  there 
has  been  an  attempt  to  exercise  such  right,  but  the  contestants  ask  for 
an  adjudication  now  and  a  present  settlement  will  relieve  your  office  of 
future  embarrassment  in  disposing  of  the  land. 

A  contestant  is  entitled  to  a  preference  right  to  enter  land  relin- 
quished after  the  initiation  of  his  contest  against  the  entry  thereof,  if 
the  relinquishment  is  the  result  of  his  contest. 

It  does  not  appear  in  this  case  that  the  land  relinquished  had  been 
reclaimed,  but  at  the  time  the  charge  of  non -reclamation  was  made  it 
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was  premature  and  did  not  lie,  hence  from  a  legal  standpoint  there  was 
no  contest  pending  on  this  ground. 

The  charge  that  the  land  was  not  desert  land  does  not  appear  to  have 
been  supported  by  evidence. 

I  must  therefore  hold  that  the  relinquishment  filed  herein  was  not 
the  result  of  plaintiffs  contest  and  that  no  preference  right  was  gained 
thereby. 

As  to  that  part  of  the  entry  on  which  claimants  have  offered  final 
proof  I  have  examine<l  the  proof  submitted  and  agree  with  your  office 
decision  that  said  proof  is  sufficient. 

Appellant's  protest  is  therefore  dismissed  and  the  decision  appealed 
from  is  affirmed. 


TIMBER  CULTURE  ENTRY-FIXAL  PROOF. 

Edgar  M.  Jessup. 

In  the  submission  of  final  timber  culture  proof  the  personal  testimony  of  the  entry« 
man  should  be  taken  before  some  officer  authorized  to  administer  oaths  in  the 
district  in  which  the  land  is  situated. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  January 

J25,  1896.  (VV.  A.  B.) 

Edgar  M.  Jessup  made  timber  culture  entry  on  July  29,  1885,  for  the 
NE.  \  of  the  SB.  \  of  Sec.  27,  T.  110  N.,  R.  67  W.,  Huron,  South  Dakota, 
land  district. 

March  12,  1894,  he  filed  petition  asking  that  in  the  making  of  final 
proof  on  said  entry  he  be  permitted  to  give  his  own  testimony  before 
the  clerk  of  the  superior  court  at  Los  Angeles,  California,  where  he 
now  resides. 

This  petition  was  denied  by  your  office  on  July  24,  1894,  and  from 
said  decision  Jessup  has  appealed. 

He  alleges  in  said  petition,  which  is  sworn  to,  that  he  has  complied 
with  the  timber  culture  law  for  the  required  period,  and  now  desires  to 
ofi'er  his  final  proof;  that  his  witnesses  reside  in  the  vicinity  of  said 
tract  and  can  testify  before  the  clerk  of  the  court  of  the  county  in 
which  the  land  is  situated,  but  that  he  himself  is  now  a  resident  of  Los 
Angeles,  California;  that  his  claim  contains  only  forty  acres,  and  is 
worth  about  $200;  that  he  has  been  put  to  expense  already  upon  the 
same,  and  if  he  is  compelled  to  go  to  South  Dakota  to  have  his  testimony 
taken  there,  it  will  cost  more  than  the  claim  is  worth. 

Section  24  of  a  circular  issued  June  27,  1887  (6  L.  D.,  280),  in  reganl 
to  timber  culture  claims,  reads  as  follows : 

In  making  dual  proof  the  claimant  (or,  if  he  be  dead,  his  heirs  or  legal  represonta- 
tivcR, )  must  appear  in  person  with  at  least  two  witnesses  at  the  laud  office  of  the 
district  in  which  the  laud  is  situated,  and  there  make  tho  neressarv  ]»roof«;  or  the 
afflduvit  of  the  party  may  be  made,  aud  his  testimony,  aud  the  testimony  of  his 
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witnesses,  l^iven  before  a  jadge  or  clerk  of  a  court  of  record  in  sucli  laud  district, 
but  all  the  proof  must  bo  taken  at  the  same  time  and  place  and  before  the  same 
officer. 

In  January,  1895,  yrmr  office  transmitted  to  the  Department  the  draft 
of  a  proposed  circular  modifying  the  above  section  so  as  to  permit  the 
claimant  himself  (or,  if  he  be  dead,  his  heirs  or  legal  representatives,) 
to  give  his  testimony  on  final  proof  before  the  clerk  of  any  court  of 
record,  the  rule  remaining  unchanged  as  to  the  witnesses,  who  would 
still  be  required  to  give  their  testimony  in  the  district  in  which  the  land 
is  situated. 

This  draft  was  returned  to  your  office  on  January  22,  1895,  unap- 
proved.    In  returning  it  the  following  language  was  used: 

From  a  carefal  consideration  of  the  matter  I  am  unable  to  give  my  approval  to  the 
proposed  change. 

The  nniform  construction  of  this  Department  has  always  been  to  restrict  the 
making  of  the  affidavit  in  connection  with  the  entry,  or  final  proof  thereon,  to  be 
made  before  officers  authorized  to  administer  oaths  in  the  district  in  which  the  land 
is  sitnated.  While  the  timber  culture  law  makes  no  specific  requirement  of  proof  on 
the  part  of  the  claimant,  yet  any  affidavit  or  other  form  of  proof,  made  in  support 
of  the  timber  culture  entry,  should  be  made  before  some  officer  authorized  to  admin- 
ister oaths  in  the  district  in  which  the  land  is  situated. 

To  require  claimants  to  make  their  proof  before  some  officer  authorized  to 
administer  oaths  within  the  land  district  in  which  the  land  is  situated,  may  impose 
a  hardship,  and  in  some  cases  the  claimant  may  not  be  able  to  comply  therewith,  yet 
such  special  cases  may  better  be  made  the  subject  of  confirmation  by  the  board  than 
to  change  the  rule  and  permit  the  proof  of  the  claimant  to  be  made  otherwise  than 
before  some  officer  within  the  land  district. 

Jessup's  x>etition  must  therefore  be  denied. 
Your  office  decision  is  affirmed. 


STVAMP  I^AND  GRANT— vlGENT'S  REPORT. 

Oregon  Central  R.  R.  Co.  v.  State  op  Oregon. 

Concurrent  reports  of  the  State  and  government  agents  as  to  the  swampy  character 
of  specific  tracts  at  the  date  of  the  grant,  based  upon  an  investigation  made  by 
said  agents  in  1885,  will  not  warrant  favorable  action  by  the  Department  in  the 
absence  of  evidence  furnished  by  the  State  as  to  the  character  of  each  sub- 
division. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 
(J.  I.  H.)  3, 1896.  (J.  L.) 

On  June  7,  1894,  the  Oregon  Central  Railroad  Company  filed  an 
appeal  from  your  office  decision  of  February  19, 1894,  wherein  your 
office  awarded  to  the  State  of  Oregon  as  swamp  and  overflowed  lands 
made  unfit  thereby  for  cultivation,  the  following  tracts  of  land  in  Ore- 
gon City  land  district,  Oregon,  and  held  for  rejection  the  company's 
claim  to  the  same,  to  wit:  [description  omitted]  aggregating  557.72 
acres. 
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By  the  same  decision  yoar  office  directed  the  local  officers  to  order  a 
hearing  to  determine  the  character  (as  swamp  or  non-swamp)  of  lot  6 
of  Sec.  32,  T.  3  N.,  R.  1  W.,  containing  24.10  acres. 

It  appears  that  by  letter  dated  Jannary  29, 1894,  Sylvester  Pennoyer, 
governor  of  Oregon,  requested  your  office 

''to  cause  such  steps  to  be  taken  as  shall  allow  the  State  of  Oregon  an  oppor- 
tunity to  prove  in  such  manner  as  yon  may  approve  that  the  following  described 
lands  are  swamp  and  overflowed,  to  wit : 

Lot  2  of  Sec.    7.  T.  3  N.,  R.  1  W.,  of  the  Willimette  Meridian. 

Lotl  "       16,       ''        ''  "  " 

Lot  4  "       15,       '*        **  "  " 

Lot  6  "       22,       "        "  "  .  " 

Lot?  *'       21,T.4N.,R.1W,,  *'  *' 

SW.i^NE.i     *'       21,       "        "  "  " 

On  February  19, 1894,  your  office,  in  response  to  said  letter,  directed 
a  hearing  to  determine  the  character  of  said  lot  6  of  section  32,  T.  3  X,, 
E.  1  W.;  for  the  reason,  that 

Agent  Shackleford  of  this  office,  and  the  a^ent  on  the  part  of  the  State,  who  exam- 
ined the  laud  in  1885,  reported  the  same  to  be  swamp  and  overflowed  land  within  the 
meaning  of  the  grant ;  and  John  S.  Ro6  an  agent  of  this  office,  who  made  a  subse- 
quent examination,  classed  said  lot  as  dry  land. 

Your  office  then  proceeded  to  award  to  the  State  of  Oregon  "as 
swamp  and  overflowed  lands  within  the  meaning  of  the  act  of  Septem- 
ber 28,  1850,  as  extended  to  the  State  of  Oregon  by  the  act  of  March 
12,  1860  (12  Stat.,  3),"  all  of  the  twenty-two  subdivisions  of  land 
described  in  the  list  first  above  copied,  and  held  the  railroad  company's 
selection  of  and  claim  to  said  twenty  two  subdivisions  for  rejection;  for 
the  reason  "  that  they  had  been  found  to  be  swamp  lands  by  the  agents 
of  the  government,  who  made  special  examinations  thereof  in  the 
field." 

It  appears  that  the  twenty-three  subdivisions  aforesaid,  were  embraced 
in  a  long  list  of  swamp-land  selections  filed  in  behalf  of  the  State  of 
Oregon  in  the  year  1871.  On  March  15, 1872,  the  United  States  sur- 
veyor-general  for  Oregon,  after  hearing  elaborate  arguments  for  the 
State's  claims,  certified  in  respect  to  the  tracts  of  land  involved  in  this 
case,  as  follows : 

In  the  selections  made  by  the  State  north  of  the  haee  line,  I  find  numerons  small 
lakes  listed  that  were  meandered  by  the  government  surveyors^  and  consequently 
are  not  within  the  surveys,  and  cannot  properly  be  listed  with  a  view  to  patenting. 
(See  page  17,  of  report.) 

The  fact  that  the  lakes  were  meandered  would  indicate  that  the 
ridges  lying  outside  the  meanders,  and  which  were  surveyed,  were  dry, 
or  at  least  not  swamp  lands  at  the  time  of  the  surveys. 

The  first  official  maps  of  townships  3  and  4  north  of  range  1  west, 
(north  of  the  base  line),  were  approved  by  the  surveyor  general  on  May 
5,  1854.  Other  maps  of  said  townships  on  file,  showing  the  location  of 
many  donation  and  other  claims  were  approved  on  September  25, 1862, 
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and  May  24, 1866,  respectively.  Tjhe  field  notes  accompanying  said 
maps  are  not  to  be  found  in  your  office.  They  were  before  the  surveyor 
general  at  the  time  of  his  certificate  above  quoted. 

I  do  not  think  that  the  concurrent  opinions  of  Shackleford,  Abernethy 
and  Koe  as  to  the  condition  and  character  of  said  tract  of  land  on  March 
12, 1860,  based  upon  personal  observation  alleged  to  have  been  made  by 
them  in  the  year  1885  (twenty-five  years  afterwards),  are  sufficient  to 
justify  me  in  certifying  that  the  greater  portion  of  each  and  every  one 
of  said  minute  subdivisions  was  at  the  former  date  swamp  and  over- 
flowed land  made  unfit  thereby  for  cultivation. 

The  State  of  Oregon  elected  to  make  her  own  selections  of  swamp 
lands  by  her  own  agents,  and  to  present  proof  that  the  lands  selected 
were  of  the  character  contemplated  by  the  swamp  land  grant.  In  this 
case  the  State  of  Oregon  has  ofi'ered  no  proof;  and  the  request  of  the 
governor  for  an  opportunity  to  do  so  should  have  been  granted. 

Your  office  will  therefore  direct  the  local  officers  to  order  a  hearing  to 
determine  what  was  the  character  of  each  and  every  subdivision  of  land 
hereinbefore  mentioned  on  March  12, 1860;  and  to  give  notice  thereof  to 
the  railroad  company  aforesaid ;  and  to  every  person  who  may  appear 
by  their  records  to  have  an  interest  in  said  land  under  the  donation 
laws,  or  other  laws  of  the  United  States.  At  said  hearing  the  burden 
of  proof  will  be  upon  the  State  of  Oregon  to  show  by  legal  testimony 
that  the  greater  part  of  each  one  of  said  subdivisions  was  on  March  12, 
1860,  swamp  and  overflowed  land  made  unfit  thereby  for  cultivation. 

Your  office  decision  of  February  19, 1894,  is  hereby  modified  in  accord- 
ance with  the  foregoing  direction. 


JUDGMENT— CAXCEL.X.ATION—8ETTIiEMEXT  RIGHT. 

OeXTEL  V.  DUFUR. 

A  jndgment  of  cancellation  takes  effect  as  of  the  date  rendered,  and  the  land  released 
thereby  from  appropriation  becomes  subject  to  entry  as  of  sach  date,  without 
regard  to  the  time  when  said  judgment  is  noted  of  record  in  the  local  office. 

An  intervening  adverse  entry  defeats  a  prior  settlement  right  if  such  right  itfnot 
asserted  within  the  statutory  period. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 
(J.  I.  H.)  5,  1896.  (F.  W.  C.) 

I  have  considered  the  appeal  by  Abel  H.  Dufur  from  your  office  deci- 
sion of  Jnne  15,  1894,  holding  for  cancellation  his  homestead  entry 
covering  lot  1,  Sec.  23,  T.  48  JS".,  B.  4  W.,  Ashland  land  district,  Wis- 
consin. 

This  tract  is  within  the  fifteen  mile  or  indemnity  limits  of  the  grant 
made  to  aid  in  the  construction  of  the  Bayfield  branch  of  the  Chicago, 
St.  Paul,  Minneapolis  and  Omaha  Eailroad.  The  land  is  also  within 
,the  primary  limits  of  the  grant  made  to  aid  in  the  construction  of  the 
Wisconsin  Central  and  is  opposite  unconstructed  road. 
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Under*the  previous  rnLiDgs  of  this  Department  it  has  been  held  that 
the  indemnity  reservation  created  on  account  of  the  grant  made  by 
the  act  of  June  3, 1856,  to  aid  in  the  construction  of  the  Omaha  rail- 
road defeated  the  grant  made  by  the  act  of  1864  to  aid  in  the  construe^ 
tiou  of  the  Wisconsin  Central  Railroad.  O.,  St.  Paul,  M.  &  O.  By.  Co. 
(6  L.  D.,  195.) 

This  holding  has  been  reversed  by  the  decision  of  the  supreme  court 
in  the  case  of  Wisconsin  Central  v.  Forsythe  (159  U.  S.,  46);  so  that 
this  land  must  be  held  to  have  been  a  part  of  the  grant  to  aid  in  the 
construction  of  the  Wisconsin  Central  Railroad,  but  being  opposite 
the  unconstructed  portion  of  that  road  was  included  within  the  for- 
feiture declared  by  the  act  of  September  29, 1890. 

It  appears  that  on  December  5, 1889,  the  local  officers  erroneously 
permitted  one  R.  H.  Miller  to  make  soldiers'  additional  homestead  entry 
of  this  tract,  which  entry  was  held  for  cancellation  by  your  office 
decision  of  April  6, 1891,  which  decision  was  affirmed  by  this  Depart- 
ment July  18,  1892. 

It  must  be  clear  from  this  recitation  that  this  land  was  not  subject 
to  entry  from  the  time  of  the  withdrawal  under  the  act  of  1856,  until 
the  cancellation  of  Miller's  entry  July  18, 1892. 

On  April  18, 1891,  however,  Louis  Oettel  tendered  a  homestead  appli- 
cation for  this  land  which  was  rejected  for  conflict  with  Miller's  entry, 
from  which  action  he  appealed,  and  upon  November  11,  following^ 
Dufur  also  tendered  a  homestead  application  for  this  tract,  which  appli- 
cation was  also  rejected  for  conflict  with  Miller's  entry,  from  which 
action  he  also  appealed. 

No  action  appears  to  have  been  taken  upon  these  appeals  and  fol- 
lowing the  cancellation  of  Miller's  entry,  both  Dufur  and  Oettel  again 
applied  to  make  homestead  entry  of  this  land.  The  application  by 
Dufur  was  tendered  September  1, 1892,  and  was  x>ermitted  to  go  of 
record. 

On  October  20  following,  Oettel  again  tendered  a  homestead  applica- 
tion, which  was  rejected  for  conflict  with  the  entry  by  Dufiir,  from 
which  he  appealed,  and  upon  the  hearing  ordered  to  determine  their 
respective  rights  in  the  premises  the  record  now  before  this  Depart- 
ment wias  made. 

From  this  record  it  appears  that  Oettel  made  settlement  upon  this 
land  in  April,  1891,  and  has  since  kept  up  a  claim  to  the  land,  although 
he  does  not  appear  to  have  continued  residing  thereon. 

Under  my  view  of  the  case,  the  question  as  to  whether  his  residence 
following  his  settlement  in  April,  1891,  was  sufficient  to  hold  the  land 
is  not  material  to  the  decision  in  this  case,  for,  if  it  be  admitted  that 
his  subsequent  actions  in  connection  with  this  land  were  sufficient  to 
protect  him  in  his  settlement  from  the  time  when  made,  yet  to  avail 
him  anything  under  such  settlement  it  is  necessary  that  he  should  have 
presented  his  application  within  three  months  from  the  time  the  land 
was  properly  subject  to  entry. 
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In  your  office  decision  it  is  stated  that  the  additional  entry  made  by 
Miller  was  canceled  on  Augnst  20, 1892,  which  must  be  based  upon  the 
idea  that  the  entry  is  not  canceled  until  the  notation  of  the  formal  can- 
cellation of  his  entry  upon  the  local  record. 

In  the  decision  of  this  Department  in  the  case  of  McDonald  v.  Hart- 
man  et  ah  (19  L.  D.,  547),  on  the  authority  of  the  decision  of  this 
Department  in  a  number  of  cases  therein  referred  to,  it  was  held — 

That  a  judgment  of  cancellation  takes  effect  as  of  the  date  rendered,  and  the  land 
releaaed  thereby  from  appropriation  becomes  subject  to  entry  as  of  such  date  with- 
out regard  to  the  time  when  such  judgment  is  noted  of  record  in  the  local  office. 

In  order  to  protect  himself  in  his  settlement  it  was  necessary  there- 
fore that  Oettel  should  have  tendered  an  application  within  three 
months  from  the  date  of  the  cancellation  of  Miller's  entry,  which,  under 
the  above  rule  was  July  18, 1892.  His  application  was  not  presented, 
however,  until  October  20, 1892,  and  as  Dufur  had  made  entry  in  the 
meantime,  I  must  reverse  your  office  decision  and  direct  that  Dufur's 
entry,  if  otherwise  regular,  be  permitted  to  stand  subject  to  compliance 
with  the  law. 


SETTLEMENT  RIGHT  BEFORE  SURVEY— APPLICATION  TO  ENTER. 

Willis  r.  Merbitt. 

To  protect  a  settlement  right,  acquired  before  survey,  against  adverse  claims  the 
right  must  be  asserted  within  three  months  after  the  plat  of  survey  is  filed  in 
the  local  office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Fehmary 

4,  1896.  (J.  A.) 

The  land  involved  herein  is  a  part  of  the  SW.  J  of  the  NE.  J  of  Sec. 
27,  T.  20  N.,  R  26  W.,  Missoula,  Montana,  land  district. 

Said  section  27  lies  within  the  limits  of  the  grant  to  the  Northern 
Pacific  Eailroad  Company,  withdrawn  upon  general  route  February  21, 
1872.  January  18, 1889,  a  plat  of  survey  of  said  section  was  filed  in 
the  local  land  office.  On  the  same  day  James  S.  Merritt  presented 
homestead  application  for  the  SW.  \  of  the  NE.  ^,  the  NW.  J  of  the 
SE. },  the  NE.  \  of  the  SW.  ^,  and  lots  2  and  3  of  said  section,  alleging 
that  said  tract  was  excepted  from  the  grant  to  the  Northern  Pacific 
Railroad  Company  by  reason  of  the  occupancy  of  the  same  by  bona  fide 
settlers  on  February  21, 1872,  and  continuously  since  that  time.  The 
homestead  application  was  rejected  by  the  local  oflBicers,  whereupon 
Merritt  applied  for  a  hearing.  The  company  listed  the  land  for  patent 
September  3, 1889.  After  decision  by  this  office  on  July  7, 1893,  adverse 
to  safd  company,  its  list  was  canceled  by  your  office  on  October  3, 1893, 
as  to  the  laud  claimed  by  Merritt.  Merritt's  homestead  application 
was  allowed  November  10,  1893,  and  on  December  28,  1893,  he  made 
final  proof.    On  the  same  day  C.  C.  Willis  filed  an  affidavit,  alleging — 

That  in  Octoher,  1887,  he  settled  upon  unsnrveyed  public  land,  now  described  as 
the  SW.  i  of  the  NE.  i  of  section  27,  in  Tp.  20  N.,  R.  26  W.,  in  Missoula  County, 
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Montana,  and  that  he  has  resided  upon  said  land  continaously  since  said  date  to  the 
present  time,  and  has  improvements  npon  said  tract  of  the  value  of  $2000.00;  that 
since  the  date  of  his  settlement  he  has  heen  the  sole  resident  and  occupant  of  said 
land. 

Affiant  further  states  that  the  said  tract  of  land  is  now  claimed  hy  one  James  S. 
Merritt,  who  made  final  proof  npon  the  same  on  December  28th',  1893;  that  to  hia 
knowledge  the  said  James  8.  Merritt  has  never  resided  upon  the  said  land  and  that 
as  affiant  verily  believes,  he  (this  affiant)  is  the  only  person  who  is  lawfully  entitled 
to  said  tract  of  land. 

He  therefore  protested  against  the  acceptance  of  Merritt's  final  proof 
as  to  the  SW.  i  of  the  NE.  J  of  section  27,  and  requested  that  a  hear- 
ing be  ordered. 

Hearing  was  had  before  the  local  officers  Marcli  28, 1894.  The  testi- 
mony shows  that  Merritt  is  in  possession  of  about  fifteen  acres  of  said 
SW.  J  of  the  NB.  ;J,  lying  south  of  a  fence  which  runs  through  said 
tract.  He  has  never  been  in  possession  of  the  land  north  of  the  fence. 
In  October,  1887,  Willis  purchased  the  improvements  of  a  prior  settler 
on  the  land  north  of  said  fence.  He  has  since  that  time  been  in  pos- 
session of  the  land,  and  has  expended  about  $2,000  in  erecting  improve- 
ments. He  has  not  applied  to  enter  the  land ;  does  not  allege  that  he 
is  a  qualified  entryman ;  and  has  not  claimed  any  settlement  right,  but 
intended  to  purchase  the  land  in  his  possession  from  Merritt  after 
patent  to  him.  He  does  not  pray  for  relief  in  his  affidavit  of  protest, 
and  there  is  nothing  in  the  record  to  indicate  in  what  manner  he 
intends  to  secure  title  to  the  land. 

The  local  officers  recommended  the  dismissal  of  the  protest  on  the 
holding  that  Willis  waived  his  rights  to  the  land  by  his  failure  to  apply 
to  enter  within  three  mouths  after  the  filing  of  the  plat  of  survey. 

On  the  protestant's  appeal,  your  office,  after  stating  the  facts  and 
making  reference  to  section  2274,  Revised  Statutes,  under  which  one 
of  several  settlers  on  unsurveyed  land  may,  after  survey^  enter  the 
tract  after  first  executing  an  agreement  to  convey  to  the  other  settlers 
the  land  occupied  by  them,  decided  the  case  as  follows : 

This  land  is  in  an  odd  numbered  section  and  was  within  the  limits  of  the  grant  to 
the  Northern  Pacific  R.  B.  Co.  Merritt  contested  the  right  of  the  road  to  the  land 
embraced  in  his  entry,  and  the  right  of  the  road  was  canceled  as  to  this  land, 
October  3, 1893.  Willis  had  three  months  thereafter  within  which  to  file  his  claim. 
Having  done  so  on  December  25,  1893,  it  cannot  be  said  that  he  has  been  guilty  of 
laches.    Goodale  r.  Olney,  13  L.  D.,  498. 

I  do  not  see  that  Merritt  is  entitled  to  any  special  consideration  by  reason  of  his 
contest  against  the  railroad.  He  was  only  protectiuji;  his  own  interest  and  inci- 
dentally the  part  of  one  of  the  forties  claimed  by  Willis  was  thrown  open  to  entry. 

The  contention  that  Merritt's  settlement  on  the  SW.  i  SE.  ^  gives  him  a  right  to 
land  in  the  SW.  i  N£.  ^  further  than  his  improvements  extended  is  altogether 
untenable.  Willis  purchased  his  improvements  of  McGowan  before  he  made  settle- 
ment and  he  made  settlement  and  commenced  his  building  before  he  was  notified  by 
Merritt  of  his  claim.  But,  had  this  not  been  so,  it  would  not  have  affected  the  case 
for  a  settler  cannot  be  permitted  to  claim  land  in  some  quarter  adjoining  that  on 
which  his  settlement  is  made  further  than  his  improvements  extend,  when  settle- 
ment is  made  by  the  parties  prior  to  survey. 
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Tour  decision  mast  be  reversed.  The  final  proof  of  claimant  will  stand  rejected 
fts  to  the  SW.  i  NE  ^  nntil  Merritt  files  bis  agreement  to  convey  to  Willis  as 
contemplated  by  the  statute,  that  part  of  the  SW.  i  NE.  i  which  includes  his 
improvements. 

The  defendant's  appeal  from  said  decision  brings  the  case  before  the 
department  for  consideration. 

Willis  does  not  allege  that  he  is  qualified  to  enter  the  land,  except, 
inferentially,  by  the  statement  that  he  believes  that  he  "is  the  only 
person  who  is  lawfully  entitled  to  said  tract  of  land."  However,  he 
cannot  be  heard  to  assert  any  claim  to  the  land,  even  if  he  had  shown 
that  he  is  a  qualified  entryman.  It  was  necessary  for  him,  in  order  to 
save  his  rights  as  against  adverse  claimants,  to  apply  to  enter  within 
three  months  from  the  date  of  the  filing  of  the  plat  of  survey  in  the 
local  office.  (Sec.  2266,  Eevised  Statutes;  section  3,  act  of  May  14, 
1880,  21  Stat.,  140.)  He  was  not  relieved  from  this  duty  by  the  fact 
that  Merritt  had  no  settlement  claim  to  the  land  north  of  the  fence. 
Neither  can  he  gain  anything  through  the  successful  issue  of  Merritt's 
contest  against  the  Northern  Pacific  Eailroad  Company,  because  Mer- 
ritt had  not  entered  into  any  agreement  to  convey  the  land  to  him 
under  section  2274,  of  the  Revised  Statutes. 

Merritt  has  the  right,  by  virtue  of  his  homestead  application  to  enter 
the  land,  as  no  adverse  claim  was  asserted  within  three  months  after 
the  filing  of  the  plat  of  survey. 

The  protest  of  Willis  must  therefore  be  dismissed.  The  decision 
ap|)ealed  from  is  accordingly  reversed. 


HOMESTEAD— ACT  OF  JL'^NE  16,  1880-CONFIRMAT1ON. 

John  C.  Henley. 

A  cash  entry  nnder  section  2,  act  of  June  15,  1880,  made  by  a  homesteader  who  has 
previously  thereto  voluntarily  relinquished  the  original  entry,  is  a  nullity,  and 
therefore  not  susceptible  of  confirmation  under  section  7,  act  of  March  3,  1891. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

4,  1896.  (W.  A.  E.) 

John  O.  Henley  made  homestead  entry  on  September  12, 1870,  for 
the  »".  i  of  the  SE.  i  of  Sec.  20,  T.  16  S.,  K.  2  W.,  Montgomery,  Ala- 
bama,  land  district,  and  said  entry  was  canceled  April  5,  1871,  by 
relinquishment. 

On  January  17, 1887,  Henley  purchased  said  tract  under  the  second 
section  of  the  act  of  June  15, 1880  (21  Stat.,  237). 

Jane  6, 1888,  your  office  held  Henley's  cash  entry  for  cancellation  as 
invalid,  for  the  reason  that  said  tract  had  been  reported  in  the  mineral 
list  of  1879  as  valuable  for  coal,  and  it  thus  fell  within  the  class  of 
lands  reserved  from  entry  by  the  act  of  March  3, 1883  (22  Stat.,  487), 
unti]  offered  at  public  sale. 
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On  appeal,  the  Department  modified  your  oflSce  decision,  and  directed 
that  Eenley's  entry  be  suspended  pending  the  oflFering  of  the  land  at 
public  sale.    (0  L.  D.,  178.) 

July  14, 1893,  Henley  filed  a  motion  to  have  his  entry  passed  to  patent 
under  the  seventh  section  of  the  act  of  March  3, 1891  (26  Stat.,  1095). 
Your  office  forwarded  said  motion  to  the  Department,  and  on  January 
10, 1894,  it  was  returned  without  action  by  the  Department,  and  with 
instructions  to  your  office  to  take  such  action  thereon  as  was  warranted 
by  the  facts  and  the  law. 

On  October  18,  1894,  your  office  held  that  the  fourth  section  of  the 
act  of  June  15,  1880  (under  which  act  Henley  purchased  said  land), 
expressly  provided  that  said  act  should  not  apply  to  any  mineral  land 
of  the  United  States;  that  Henley's  cash  entry  was  therefore  invalid 
when  made;  and  consequently  it  is  not  such  an  entry  as  is  confirmed 
by  the  act  of  March  3,  1891. 

Henley's  appeal  brings  the  case  again  before  the  Department. 

It  is  unnecessary  to  consider  what  effect  the  act  of  March  3,  1883, 
had  in  modifying  the  operation  of  the  act  of  June  16, 1880,  in  the  State 
of  Alabama,  as  Henley's  cash  entry  may  be  held  invalid  on  grounds  other 
than  those  assigned  in  your  office  decision,  grounds  which  were  over- 
looked in  the  former  decision  of  the  Department  herein. 

In  the  case  of  Rice  v,  Bissell,  8  L.  D.,  606,  it  was  held  that  a  volun- 
tary relinquishment  of  the  original  entry  divests  the  entryman  of  all 
claims  thereunder,  and  effectually  precludes  the  right  of  purchase  under 
section  2,  act  of  June  15, 1880.    It  was  said  in  that  case  that: 

Ooe  who  has  formally  relinqaished  his  right  under  an  entry  has  just  as  effectually 
divested  himself  of  all  claim  under  that  entry  to  the  land  covered  thereby  as  if  he 
had,  by  a  written  instrument,  attempted  to  convey  his  interest  to  another.  He  has 
by  his  own  free  and  voluntary  act  released  all  claim  to  the  land  thereunder,  and 
should  not  afterwards  be  allowed  to  set  up  a  claim  upon  said  entry,  unless  upon  a 
showing,  as  for  instance  of  mistake  in  the  execution  of  thu  relinquishment,  such  as 
would  justify  the  reinstatement  of  the  original  entry. 

This  language  was  quoted  and  approved  in  the  case  of  Cole  v.  Reed, 
10  L.  D.,  588,  where  the  same  rule  was  followed. 

Henley's  relinquishment  of  his  original  entry  seems  to  have  been 
entirely  voluntary.  By  that  relinquishment  he  surrendered  all  his 
rights  to  this  land,  and  thereafter  had  no  greater  claim  to  it,  equitable 
or  otherwise,  than  the  veriest  stranger.  He  was  not  entitled  to  pur- 
chase the  land  under  the  second  section  of  the  act  of  June  15, 1880,  and 
his  cash  entry  made  under  that  act  was  therefore  a  nullity. 

An  entry  that  is  a  nullity  under  the  law  as  it  existed  prior  to  the  act 
of  March  3, 1891,  is  not  susceptible  of  confirmation  under  the  proviso 
to  section  seven  of  said  act.  (Mee  v.  Hughart,  13  L.  D.,  484;  United 
States  r.  Smith,  13  L.  D.,  533.) 

Your  office  decision  is  affirmed,  Henley's  motion  is  deided,  and  his 
cash  entry  will  be  canceled. 
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mining  claim-proof  of  citizenship— survey-location  notice. 
Rose  No.  1,  and  Bose  No.  2  Lode  Claims. 

A  properly  authenticated  certificate  of  incorporation,  filed  by  a  corporation  that  is 
applying  for  a  mineral  patent,  is  sufficient  proof  of  citizenship  ander  the  stat- 
ute. It  is  not  within  the  province  of  the  Land  Department  to  determine  whether 
such  a  corporation  is  authorized  under  its  charter  to  take  patent  for  mineral 
lands. 

The  official  survey  of  a  mining  claim  mast  he  in  accordance  with  the  recorded  notice 
of  location  as  of  record  at  the  time  of  the  order  authorizing  the  survey. 

In  the  absence  of  an  organized  mining  district  the  record  of  a  mineral  location  should 
be  made  in  the  recorder's  office  of  the  county  in  which  the  land  is  situated. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land'  Office,  February 

4, 1896.  (P.  J.  0.) 

It  appears  by  the  record  before  me  that  the  Diamond  Kyune  and 
Castle  Stone  Company,  a  corporation  organized  under  the  laws  of  the 
Territory  of  Utah,  made  application,  February  15,  1892,  for  patent  for 
the  Rose  No.  1  and  Rose  No.  2  lode  claims,  lot  No.  38,  Salt  Lake  City, 
Utah,  land  district,  and  after  publication  notice  entry  was  made  Sep- 
tember 20, 1894. 

On  consideration  of  the  matter  in  due  course  of  business  your  office, 
by  letter  of  December  7, 1894,  decided: 

The  record  shows  that  entry  was  made  by  the  Diamond  Kyune  and  Castle  Stone 
Company,  hut  no  copy  of  the  articles  of  incorporation  of  said  company  is  on  file 
witb  the  case,  nor  is  it  shown  for  what  purpose  nor  under  what  law  said  company  is 
organized  nor  whether  it  is  authorized  by  the  terms  of  its  charter  to  take  patent 
for  mineral  laud. 

Claimant  should,  therefore,  furnish  a  certified  copy  of  its  articles  of  incorporation 
as  required  by  paragraph  76  of  circular  of  December  10,  1891. 

The  location  upon  which  the  survey  of  said  claim  was  based  was  made  August  31, 
1891,  but  the  same  was  not  placed  of  record  until  September  14, 1891,  while  the  order 
for  survey  was  issued  on  September  9, 1891. 

It  will,  therefore,  be  necessary  to  have  a  new  survey  of  said  claim,  made  upon  an 
order  for  survey  issued  subsequent  to  the  recording  of  the  location  notice  upon 
which  said  survey  is  made.  See  decision  of  the  Honorable  Secretary  in  ease  of 
Lincoln  placer  claim,  7  L.  D.,  81. 

The  claimant  will  be  allowed  sixty  days  from  notice  in  which  to  furnish  the  required 
evidence,  in  default  of  which  the  entry  will  be  canceled  without  further  notice  from 
this  o£Qce. 

From  this  judgment  the  claimants  appeal,  assigning  as  error  the  rol- 
iug  of  your  office  on  both  the  points  upon  which  your  judgment  is  based. 

Sec.  2321  of  the  Revised  Statutes  provides  how  proof  of  citizenship 
may  be  made  by  applicants  for  patent  for  mining  claims,  and  among 
other  provisions  is  found  this: 

and  in  the  case  of  a  corporation  organized  under  the  laws  of  the  United  States,  or  of 
any  State  or  Territory  thereof,  by  the  filing  of  a  certified  copy  of  their  charter  or 
certificate  of  incorporation. 

There  was  filed  with  the  application  for  patent  a  certificate  of  incorpo- 
ration under  the  great  seal  of  the  Territory  of  Utah.    This  was  a  com- 
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pliance  with  the  reqnirements  of  the  statute  in  relation  to  citizenship 
and  should  have  been  accepted  by  your  office  as  such.  It  is  not,  in  my 
opinion,  within  the  province  of  your  office  to  inquire  into  and  determine 
whether  a  corporation  furnishing  this  certificate  is  authorized  "under 
its  charter  to  take  patent  for  mineral  lands."  If  the  corporation  has 
complied  with  the  law  that  is  sufficient  for  the  purposes  of  the  govern- 
ment and  the  inquiry  as  to  whether  it  can  take  or  hold  land  is  one 
lodged  in  the  State  or  Territory  granting  the  charter  or  the  stock- 
holders of  the  company.  At  all  events,  the  government  has  no  juris- 
diction to  make  this  inquiry  in  an  application  for  patent,  where  there 
has  been  a  compliance  with  the  law.  The  ruling  on  this  point  was 
therefore  erroneous. 

By  circular  of  November  20,  1873  (Copp's  United  States  Mineral 
Lands,  68),  the  manner  in  which  surveys  of  mining  claims  should  be 
made  is  fully  set  forth  and  upon  the  question  here  presented  it  is  said: 

Under  all  laws  and  regulations,  whether  local  or  general,  the  location  of  a  claim 
in  such  a  manner  as  to  give  notice  to  the  world  of  the  nature  and  extent  of  the  same 
is  not  only  indispensable,  but  in  most  cases,  mining  claims  are  initiated  thereby,  and 
all  subsequent  proceedings  are  based  upon  and  must  conform  to  such  location.  A 
failure  to  make  and  record  the  location  in  accordance  with  the  law  and  regalations 
in  force  at  the  date  of  the  location  will  defeat  the  claim,  and  if  it  is  not  made  with 
such  defiuit^ness  as  to  operate  as  notice  to  all  persons  seeking  to  acquire  right«  to 
mining  lands,  it  will  be  void  for  uncertainty. 

It  follows,  therefore,  that  in  making  surveys  of  mining  claims,  it  becomes  essentially 
necessary  to  ascertain  the  boundaries  thereof  as  established  by  the  original  location^ 
for  the  rights  of  the  claimant  are  limited  and  defined  by  such  boundaries.  To  make 
a  survey  in  accordance  with  other  lines  or  boundaries,  is  tantamount  to  making  a 
new  location  of  the  claim,  and  the  rights  of  adjoining  locators  who  have  complied 
with  the  requirements  of  the  law  may  be  interfered  with  and  defeated  thereby.  The 
practice  of  making  surveys  according  to  the  dictation  of  parties  in  interest,  instead 
of  in  accordance  with  the  original  location,  has  already  caused  great  confusion  and 
been  productive  of  great  injury  to  bona  fide  claimants. 

You  will,  therefore,  require  the  applicant  for  a  survey  to  furnish  a  copy  of  the 
original  record  of  location,  properly  certified  to  by  the  recorder  having  charge  of  the 
records  of  the  original  record  of  location,  properly  certified  to  by  the  recorder  hav- 
ing charge  of  the  records  of  the  mining  locations  in  the  district  where  the  olaim  is 
situate,  and  cause  all  official  surveys  of  mining  claims  to  be  made  in  strict  conformity 
to  the  lines  established  by  the  original  location  as  recorder ;  etc. 

Again,  by  circular  of  September  13, 1878  (Id;,  71),  it  is  provided: 

The  survey  and  plat  of  mineral  claims,  required  by  section  2325,  Revised  Statutes 
of  the  United  States,  to  be  filed  in  the  proper  land  office  with  application  for  patent, 
must  be  made  subsequent  to  the  recording  of  the  location  of  the  mine;  and  when 
the  original  location  is  made  by  survey  of  a  United  States  Deputy  Surveyor,  such 
location  survey  cannot  be  substituted  for  that  required  by  the  statute  as  above 
indicated. 

These  instructions  have  been  emphasized  by  departmental  decisions 
in  Sulphur  Mine,  etc.  (Id.,  248;  Lincoln  Placer,  7  L.  D,,  81),  In  the 
latter  case  it  was  said: 

It  is  insisted  by  counsel  for  appellant  that  this  rule  was  intended  only  for  original 
locations;  but  the  reason  of  the  rule,  and  therefore  the  rule  itself,  is  applicable  to 
amended  as  well  as  original  locations. 
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The  reason  of  this  rale  is  peculiarly  applicable  to  the  case  at  bar. 

The  location  certificates  of  each  of  these  two  claims  are  dated  March 
11, 1891,  and  each  were  filed  for  record  with  the  county  recorder  of 
Utah  county,  March  18,  following.  Both  locations  were  amended  for 
the  "purpose  of  more  particularly  describing  the"  claims  on  August 
31, 1891,  and  each  filed  for  record  September  14,  following. 

The  survey  was  made  under  instructions  dated  September  9, 1891, 
and  was  commenced  and  completed  September  16, 1891. 

It  will  thus  be  seen  that  at  the  date  of  granting  the  order  for  an  of&cial 
survey  the  amended  locations  were  not  of  record;  hence  it  follows  that 
the  order  for  the  survey  must  necessarily  have  been  made  from  the 
original  locatious,  as  it  would  have  been  impossible  for  claimant  to 
have  furnished  the  required  certified  copies  of  the  amended  locations. 
!Now,  from  an  examination  of  tbe  original  and  amended  certificates  it 
IS  shown  that  by  the  original  Eose  No.  2  claim  was  six  hundred  feet 
wide  by  one  thousand  feet  long,  while  by  the  amended  location  it  is 
five  hundred  and  thirty-seven  feet  wide  by  fifteen  hundred  feet  in 
length.  The  ground  located  originally  in  Eose  No.  1  was  also  six  hun- 
dred feet  by  one  thousand  feet,  whereas  in  the  amended  location  it  is 
six  hundred  by  fifteen  hundred  feet.  It  will  thus  be  seen  that  the  area 
claimed  by  the  amendment  is  considerably  greater  than  by  the  original. 
Tbe  official  survey  is  shown  to  have  been  made  in  accordance  with  the 
amended  location.  Hence  it  follows  that  the  official  survey  was  not 
made  of  the  ground  indicated  by  the  order  of  the  surveyor-general, 
but  <^  in  accordance  with  the  dictation  of  the  parties  in  interest." 

It  is  insisted,  however,  by  counsel  that  inasmuch  as  the  mining  claims 
are  located  in  an  unorganized  mining  district  that  there  is  no  necessity 
under  the  statute  for  the  location  certificate  being  recorded,  as,  if  the 
mining  district  is  not  organized  there  is  no  place  in  which  to  record  the 
location,  there  being  no  provision  of  law  requiring  the  location  certifi- 
cate to  be  recorded  in  other  than  the  records  of  the  mining  district. 

This  position  is  not  tenable.  The  organization  of  mining  districts  is 
entirely  optional  with  the  miners.  There  is  no  law  demanding  their 
organization.  In  the  absence  of  an  organized  district,  the  record  of 
mining  claims  has  universally  been  made  in  the  recorder's  office  of  the 

county  in  which  the  claim  is  situated.  The  recording  is  a  necessary 
part  of  the  location  of  a  mining  claim.  It  is  true  that  the  United  States 
statute  does  not  in  terms  state  that  the  record  may  be  made  in  the 
county  records,  but  it  does  provide  that  to  enjoy  all  the  benefits  of 
their  locations,  the  miner  must — 

comply'  with  tbe  laws  of  the  United  States  and  with  State,  Territorial  and  local  regula- 
tions not  in  conflict  with  the  laws  of  the  United  States  governing  their  possessory  title. 

That  the  claimant  in  the  case  at  bar  recognized  the  necessity  for  mak- 
ing a  record  of  its  location  is  shown  by  the  fact  that  the  certificates 
and  amendments  were  filed  with  the  recorder  of  deeds. 
On  the  ground  last  discussed,  your  office  judgment  is  affirmed. 
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APPLICATION  FOR  CONTEST— ATTORXEY—COXTE8TAXT. 

Casneb  v.  Reed. 

The  right  of  a  party  to  be  heard  as  a  contestant  against  an  entry,  and  applicant  for 
the  land  covered  thereby,  will  not  be  recogjnized  where  it  appears  that  he  is  at 
the  same  time  the  attorney  of  another  claimant  for  the  same  tract. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

4,  1896.  (G.  C.  R.) 

Fred  W.  Casner  has  appealed  from  your  office  decision  of  October  4, 
1894,  affirming  the  action  of  the  register  and  receiver  denying  him  a 
hearing  on  his  contest,  filed  September  19,  1892,  against  homestead 
entry  No.  24,434,  made  February  26, 1889,  by  Cornelius  Reed  for  the 
W.  i  of  the  WW.  i  and  the  SE.  J  of  the  NW.  i  of  Sec.  23,  and  the 
NB.  i  of  the  NE.  J  of  Sec.  22,  T.  11  S.,  R.  8  W.,  Topeka,  Kansas 
(Saliua  series). 

The  reasons  given  by  the  register  and  receiver  for  the  action  taken, 
and  which  your  office  approved,  were  that  there  was  then  a  pending 
contest  over  the  same  land  brought  by  the  entryman  herein  (lieed) 
against  one  Nicholas  Casner,  and  because  the  contest  affidavit  was 
insufficient. 

Besides  alleging  that  your  office  decision  is  erroneous  in  holding  that 
the  contest  affidavit  was  insufficient,  etc.,  applicant  alleges  an  additional 
error  in  your  refusal  to  consider  an  alleged  protest  filed  April  30,  1894, 
against  the  acceptance  of  the  final  proof  made  by  Reed  April  20, 1894. 

The  land  above  described  has  been  the  subject  of  contest  and  strife 
for  a  period  of  nearly  ten  years.  One  Nicholas  ^asner  made  home- 
stead entry  thereof  on  October  22,  1881,  and  on  April  3,  1880,  Corne- 
lius Reed  filed  an  affidavit  of  contest  against  the  entry,  charging 
abandonment.  The  register  and  receiver  recommended  the  entry  for 
cancellation,  and  your  office,  on  appeal,  (October  23,  1888,)  affirmed 
that  action;  and  on  Casuer's  failure  to  appeal,  your  office  cancel«Ml  the 
entry  as  of  date  January  25, 1889.  On  February  23, 1889,  Casner  filed 
an  appeal  from  your  office  decision  of  October  23,  1888.  This  appeal 
was  denied  because  filed  too  late,  and.  on  February  26, 1889,  Reed  made 
homestead  entry  of  the  land.  Casner  then  applied  for  a  writ  of  certi- 
orari, and  this  apj^lication  was  denied  by  the  Department,  July  25, 1889. 
Casner  then  applied  for  a  new  hearing,  which  your  office  allowed,  and 
on  February  6,  1800,  the  register  and  receiver  again  decided  against 
Casner.  On  appeal,  your  office,  on  August  5, 1891,  affirmed  that  judg- 
ment, and  on  November  13, 1891,  denied  a  motion  for  review. 

On  farther  appeal,  the  Department,  on  September  12,  1892,  affirmed 
that  action. 

In  a  lengthy  and  well  considered  opinion,  the  Department,  on  Decem- 
ber 19,  1893,  denied  a  motion  for  review. 

On  July  12,  1894,  the  Department  denied  a  motion  for  a  rehearing, 
and  your  oftice  finally  closed  the  case  as  to  Casner,  August  7,  1894. 
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On  Jauaary  10,  1895,  the  Department  denied  an  application  for  the 
exercise  of  the  supervisory  power  of  the  Secretary. 

It  is  thas  seen  that  action  has  been  taken  on  this  contest,  twice  by 
the  register  and  receiver,  six  times  by  onr  office,  and  five  times  by  this 
Department. 

Appellant  herein,  Fred  W.  Gasner,  is  the  son  of  Nicholas  Gasner, 
against  whom  the  several  adverse  actions  were  taken.  It  appears  also 
that  on  June  15, 1891,  Nicholas  Gasner  appointed  his  son,  the  said  Fred 
W.  Gasner,  as  his  lawfal  attorney  "to  perform  all  and  every  act  and 
thing  whatsoever  requisite,''  etc.,  revoking  all  powers  of  attorney  there- 
tofore given  to  others,  and  since  his  appointment,  Fred  has  appeared 
actively  as  attorney  in  the  numerous  appeals,  applications  for  hearing, 
motions  for  new  hearings,  etc. 

While  acting  as  attorney  for  his  father,  and  on  September  19, 1892, 
Fred  W.  Gasner  applied  to  make  homestead  entry  of  the  land ;  in  doing 
so,  he  mis<lescribed  the  land.  While  evidently  intending  to  apply  for 
the  land  upon  which  his  father  had  made  entry,  he  applied  for  the  W.  J 
and  the  SE.  i  of  Sec.  23,  and  the  NE.  J  of  the  NE.  J  of  Sec.  22,  of  said 
township  and  range,  and  when  his  application  was  rejected  because 
the  tracts  applied  for  had  already  been  entered,  he  appealed. 

If  as  {Attorney  he  was  in  good  faith  in  trying  to  establish  the  rights 
of  his  father  under  the  latter's  entry,  he  could  not  have  been  in  good 
faith  in  trying  t«>  secure  the  land  himself.  Notwithstanding  he 
appealed,  and  claimed  error  in  the  refusal  of  the  register  and  receiver 
to  accept  his  own  application  to  enter,  he  still  continued,  long  after- 
wards to  urge  the  rights  of  his  father  under  the  latter's  prior  applica- 
tion. The  two  i)ositions  were  utterly  inconsistent,  and  demonstrate 
a  lack  of  good  faith.  He  can  not  be  regarded  as  acting  in  good  faith 
with  the  government  while  pleading  the  alleged  rights  of  his  client  to 
the  land  under  one  entry,  and  at  the  same  time  trying  to  secure  the 
land  for  himself  under  his  own  application.  His  contest  affidavit  was 
filed  against  Reed's  entry  on  the  day  he  applied  for  the  land  (September 
19, 1892).  His  affidavit  contained  the  same  misdescription  as  his  appli- 
cation to  enter  (above  set  out),  and  I  concur  in  the  judgment  of  your 
office  that  the  allegations  in  said  affidavit  were  not  sufficiently  specific 
to  authorize  a  hearing. 

Appellant  insists  that  on  April  30,  1894,  he  filed  an  affidavit  and 
protest  against  the  acceptance  of  the  final  proof  offered  by  Reed  before 
the  clerk  of  the  district  court  of  Lincoln  county,  Kansas,  on  April  20, 
1894. 

Your  office  in  the  decision  appealed  from  states  that  **  no  action  can 
be  taken  thereon,  inasmuch  as  it  ai)pears  to  have  been  lost.'' 

Appellant  files  with  his  appeal  what  purports  to  be  a  copy  of  the 
protest  alleged  to  have  been  filed  by  him  April  30, 1894;  he  fails  to 
stiite  under  oath,  however,  that  the  purported  copy  is  in  fact  a  copy  of 
a  protest  filed  by  him,  and  he  fails  entirely  to  file  *'  a  new  protest  affi- 
davit," as  suggested  in  the  decision  appealed  from. 
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lu  consideration  of  all  the  facts  and  circumstances  connected  with 
this  case,  together  with  appellant's  connection  with  the  case  of  Cor- 
nelius Reed  v.  Nicholas  Casner,  and  the  privilege  accorded  him  of  filing 
a  new  protest  affidavit,  and  his  failure  or  refusal  to  do  so,  I  think  ftir- 
ther  contests  or  protests  on  his  part  against  this  entry  should  not  be 
allowed.  The  decision  appealed  from  is  modified  accordingly  only  in 
this  respect. 


PRACTICE— NOTICE  OF  APPEAL-RULES  OF  PRACTICE. 

Gibson  et  al.  v,  Lascy. 

Failure  to  Berve  notice  of  appeal  upon  the  opposite  party  can  not  be  excused  on  the 
plea  of  ignorance  of  the  law  and  rules  of  practice. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

4,  1896.  (W.  A.  B.) 

Albert  Lascy,  through  his  attorney,  has  filed  motion  to  dismiss  the 
appeal  of  David  Gibson  and  Otto  Mentzel  from  your  office  decision  of 
May  17, 1895,  adverse  to  them,  in  the  case  of  Gibson  et  ah  v.  Lascy, 
involving  homestead  entry  No.  6292,  made  December  30,  1893,  by 
Lascy,  for  the  SE.  \  of  the  NE.  J  of  Sec.  10;  the  SW.  J  of  the  NW.  J, 
the  NE.  i  of  the  8\V.  J,  and  lot  8,  of  Sec.  11,  T.  6  N.,  E.  13  B.,  M.D.M., 
Sacramento,  California,  land  district. 

The  record  shows  that  on  January  19, 1894,  Lascy  gave  notice  of  his 
intention  to  submit  final  proof  before  the  register  and  receiver  on  the 
10th  of  March  following;  that  prior  to  the  latter  named  date  Gibson 
and  Mentzel  filed  affidavits  alleging  that  said  tract  is  mineral  in  char- 
acter; that  final  proof  was  offered  at  the  appointed  time  and  the  final 
proof  witnesses  were  cross  examined  by  the  attorney  for  the  contest- 
ants; that  a  further  hearing  was  had  on  the  charges  alleged;  that  the 
register  and  receiver  sustained  the  contestants'  charges  and  recom- 
mended the  cancellation  of  the  entry;  that  on  appeal  by  Lascy,  your 
office  by  letter  of  May  17, 1895,  reversed  the  finding  of  the  register  and 
receiver  and  held  the  tract  to  be  agricultural  in  character. 

Notice  of  the  decision  of  your  office  was  served  upon  the  contestants^ 
through  their  attorney  of  record,  on  May  25,  1895,  and  on  July  18, 
1895,  appeal  was  filed.  There  is  no  evidence  that  this  appeal  (which 
is  in  the  nature  of  a  general  argument  and  does  not  specifically  iK)int 
out  any  errors  in  the  decision  complained  of)  was  ever  served  upon  the 
opposite  party.  By  letter  of  August  7, 1895,  your  office  directed  the 
register  and  receiver  to  notify  the  contestants  that  they  would  be 
allowed  fifteen  days  in  which  to  furnish  evidence  that  a  copy  of  said 
appeal  was  served  upon  the  defendant  within  the  time  allowed  by  the 
rules  of  practice.  Notice  was  so  given  to  each  of  the  contestants  by 
registered  mail  on  August  14,  1895,  but  the  required  evidence  has  not 
been  furnished.  Instead,  a  personal  letter,  signed  by  Otto  Mentzel, 
one  of  tho  contestants,  was  mailed  to  tlie  Assistant  Commissioner  of 
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the  General  Land  Office  on  September  10, 1895,  in  which  it  is  stated 
that  the  contestants  are  too  poor  to  longer  employ  an  attorney  and 
that  they  themselves  prepared  the  appeal;  that  not  being  familiar  with 
the  land  laws  and  rules  of  practice  they  may  have  made  some  mistakes, 
which  they  hope  will  be  overlooked  in  consideration  of  their  poverty 
and  good  faith. 
Rule  93  of  practice  requires  that — 

A  copy  of  the  notice  of  appeal,  RpecificatioDB  of  errors,  and  all  arguments  of  either 
party  shall  be  served  on  the  opposite  party  within  the  time  allowed  for  filing  the 
same. 

In  the  case  of  Cone  v,  Bailey,  10  L.  D.,  546,  it  was  held  that  ignorance 
of  the  law  and  poverty  can  not  excuse  an  appellant  from  complying 
with  the  plain  rules  of  practice. 

The  motion  will  therefore  be  sustained  and  the  appeal  dismissed. 


PRACTICE-NOTICE    OF   CONTEST-PERSONAL   SERVICE— AFFIDAVIT   OF 

CONTEST. 

Butts  v.  Helm. 

In  the  personal  service  of  notice  of  contest  rule  9t  of  the  rules  of  practice,  does  not 
require  an  exhibition  of  the  original  notice  when  a  copy  thereof  is  delivered  to 
the  defendant. 

Though  the  charge  in  an  affidavit  of  contest  may  be  genera]  in  character  it  will  not 
be  held  error  on  the  part  of  the  local  office  to  proceed  with  tbe  hearing  where 
the  alleged  default,  if  found  true,  calls  for  cancellation  of  tbe  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 

4,  1896.  (J.  McP.) 

The  land  involved  herein  is  the  E.  i  N  W.  J  and  W.  ^  NE.  J  section 
34,  T.  7  S,,  R.  17  E.,  Stocl^ton,  California,  land  district. 

James  B.  Helm  made  timber  culture  entry,  for  the  above  described 
land,  November  30, 1888,  and  on  March  19,  1894,  Butts  filed  affidavit 
of  contest  alleging  that,  defendant — 

has  not  at  any  time  plowed  or  cultivated  five  acres  of  said  land  and  has  never  done 
any  plowing  thereon  except  to  plow  21  furrows  about  20  yards  long.  He  bas  not  at 
any  time  since  his  entry  put  in  any  crop  upon  said  land  and  has  not  raised  any  tim- 
ber of  any  kind.    Tbe  land  has  been  fed  by  sheep  each  year. 

jSotice  was  issued,  citing  Helm  to  appear  at  the  local  office,  April  26, 
1894,  to  defend  said  case. 

The  notice  was  served  by  the  contestant,  by  delivering  to  the  entry- 
man  in  person,  a  copy  thereof,  enclosed  in  an  unsealed  envelope. 

At  tlie  trial,  the  plaintiff  appeared,  with  his  attorney  and  witnesses. 
The  defendant,  appeared  specially  and  objected  to  the  jurisdiction  of 
tbe  local  office,  on  the  ground  that  the  notice  of  contest  was  not  served 
on  him  in  accordance  with  the  rules  of  practice. 

The  register  and  receiver  held  that  service  of  contest  notice  in  the 
manner  hereinbefore  described  was  sufficient,  and  overruled  the  objec- 
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tions,  whereupon  the  defendant  filed  a  motion  asking  that  the  contest 
be  dismissed,  for  the  reason  that  no  cause  of  action  was  set  out  therein. 
This  motion  was  also  overruled  by  the  register  and  receiver,  to  which 
action  the  defendant  saved  his  exceptions. 

The  plaintiff  offered  testimony  in  support  of  his  charges  and  the 
defendant  after  plaintiff  had  rested  his  case,  moved  that  the  contest  be 
dismissed,  for  the  reason, 

that  there  is  no  evidence  to  establish  that  the  defendant  failed  to  plow  five  acres 
the  first  year  ending  November  30,  1889.  No  evidence  to  establish  that  he  failed  to 
plow  tlie  second  five  acres  the  second  year,  or  cultivate  the  first  five  acres.  There 
is  no  evidence  whatever  that  the  defendant  has  failed  to  plant  the  land  in  tree 
seedH,  cuttings  on  the  requisite  number  of  a<jres.  And  there  is  not  proof  of  cor- 
roboration of  the  requisite  number  ot  witnesses  required  to  establish  the  case. 

The  local  officers  overruled  the  motion  to  dismiss,  and  the  defendant 
failing  to  furnish  testimony  in  his  behalf,  decided  the  case  on  the  testi- 
mony adduced  by  the  plaintiff,  holding  that  plaintiff  had  established  a 
prima  facie  case  of  default,  and  recommending  the  cancellation  of  the 
defendant's  entry. 

Helm  appealed,  assigning  as  error,  the  ruling  of  the  local  ofiicers, 
holding  the  service  of  contest  sufficient,  their  action  in  sustaining  the 
affidavit  of  contest,  and  their  refusal  to  dismiss  the  contest,  on  the 
merits  of  the  case. 

In  the  decision  complained  of,  you  sustained  the  rulings  of  the  local 
office,  on  each  proposition  and  the  appeal  of  Helm  to  this  Department, 
brings  into  question  the  correctness  of  your  judgment  therein. 

It  is  not  denied  that  Butts  delivered  a  copy  of  the  notice  of  contest 
to  Helm,  but  the  appelhint  claims  that  appellee  did  not  exhibit  the 
original  notice  of  contest,  when  he  delivered  the  copy  to  him,  and  he 
maintains  that  personal  service  of  contest  notice  should  consist  of  an 
exhibition  of  the  original  notice  together  with  a  delivery  of  a  copy 
thereof. 

Rule  9,  of  the  Eules  of  Practice  is  as  follows: 

Personal  service  shall  be  made  in  all  cases  when  possible  if  the  party  to  be  served 
is  a  resident  in  the  State  or  Territory  in  which  the  land  is  situated,  and  shall  comist 
in  the  delivery  of  a  copy  of  the  notice  to  each  person  to  be  served. 

The  rule  does  not  require  an  exhibition  of  the  original  notice,  when 
the  copy  is  delivered  to  the  person  to  be  served,  and  there  was  no  error 
in  the  ruling  of  the  register  and  receiver. 

The  charges  preferred  against  said  entry  are,  it  is  true  very  general, 
but  the  contestant  is  not  required  to  confine  his  charges  to  any  particu- 
lar period  of  the  existence  of  the  entry,  nor  to  specify  each  year  in 
.which  the  alleged  default  occurred,  if  he  by  a  general  statement  includes 
them  all.  The  charges  if  true,  are  sufficient  to  require  a  cancellation 
of  the  entry,  therefore  it  was  not  error  to  proceed  with  the  trial  of  the 
case,  to  determine  the  truthfulness  thereof. 

The  concurring  decisions  of  your  and  the  local  office  as  to  the  fa<ts 
in  the  ctase,  are  sustained  by  the  record,  and  youi-  Judgment  is  uffirnii*d. 
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CONTESTANT— PRIORITY    OF    RIGHT— SECOND    CONTEST. 

OURTIN  ET  AL.  V.  MORTON. 

The  right  of  a  contestant  to  be  heard  will  not  he  defeated  hy  a  hearing  inadvertently 

ordered  ou  a  later  contest. 
An  iJBSiie  once  tried  and  determined  cannot  be  made  the  basis  of  a  second  contest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

4,  1896.  (A.  E.) 

The  record  in  this  case  shows  that  on  April  2,  1877,  Howard  Morton 
made  desert  land  entry  No.  634,  of  the  S.  J  and  the  NW.  J,  Sec.  30, 
Tp*  28  3.,  E.  25  E.,  Visalia,  California.  This  entry  was  suspended  on 
September  28,  1877,  and  the  suspension  revoked  February  10,  1891. 

On  June  10, 1891,  John  Curtin  filed  affidavit  of  contest  against  the 
entry,  alleging  substantially  that  the  tract  was  not  desert  land,  that  it 
had  not  been  reclaimed,  and  that  the  entry  had  been  made  for  specula- 
tion. 

On  May  19, 1893,  Eichard  T.  Marks  filed  affidavit  of  contest,  making 
similar  charges  against  Gurtin's  entry.  By  mistake  the  local  office 
issued  notice  on  Marks'  contest  affidavit,  though  Curtin's  was  anterior. 

A  hearing  was  had  June  29,  1893,  and  defendant  made  default. 
Before  the  local  office  made  any  recommendation  Curtin's  attorney 
filed  a  motion  to  set  aside  the  proceedings  on  Marks'  affidavit.  This 
was  granted,  because  Curtin's  affidavit  had  precedence,  and  Marks 
appealed. 

Proceedings  on  Curtin's  affidavit  were  then  had,  and  on  the  record 
made  up  the  local  office  recommended  that  Curtin's  contest  be  dis- 
missed. No  appeal  was  taken  from  this  and  your  office  dismissed  his 
contest. 

Passing  uxK)n  the  appeal  of  Marks  from  the  action  of  the  local  officers 
in  setting  aside  the  proceedings  on  his  contest,  your  office  held  that 
such  action  was  correct.  Your  office  then  dismissed  Marks'  contest 
because  his  contest  affidavit  contained  the  same  allegations  as  those 
disproved  at  the  hearing  on  the  Curtin  contest. 

From  this  Marks  has  appealed  to  this  Department. 

The  status  of  Curtin  and  Marks  is  controlled  by  the  case  of  Spencer  v. 
Blevins  et  al,  (12  L.  D.,  318),  wherein  this  Department  gave  the  pref- 
erence to  the  one  who  first  filed  the  affidavit  of  contest,  provided  he 
sustained  his  allegations. 

The  only  question  therefore  which  is  left  to  determine  is,  whether 
the  contest  of  Marks  should  be  dismissed  because  his  allegations  were 
the  same  as  those  made  by  Curtin,  who  had  not  sustained  them. 

It  has  generally  been  ruled  by  the  Department  that  an  issue  once 
tried  and  determined  can  not  be  made  the  basis  of  a  second  contest. 
Gray  r.  Whitehouse  (15  L.  D.,  352).  It  has  not  been  shown  by  appellant 
that  the  case  under  consideration  so  differs  from  that  cited  that  this 
niling  should  be  departed  from,  and  therefore  the  action  of  your  office 
is  affirmed. 
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PATENT— TITLE    BT  RECORD-.JURISDICTION. 

Spirlock  V.  Northern  Pacifio  E.  R.  Co. 

The  record  of  a  perfect  patent  duly  enrolled  divestB  the  Department  of  all  jurisdio- 
tion  over  the  land  covered  thereby. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  February 
(J.  I.  H.)  4,  1896.  (W.  M.  B.) 

The  W.  i  of  the  NW.  i  of  Sec.  5,  T.  16  N.,  R.  1  W.,  Olympia  land 
district,  Washington,  is  within  the  primary  limits  of  the  grant  to  the 
Northern  Pacific  Railroad  (main  line). 

Map  of  general  route  was  filed  in  the  General  Land  Office  August 
13, 1870,  by  which  said  act  of  filing  a  statutory  withdrawal — operative 
from  said  date — was  made  of  all  lands  embraced  in  the  odd  numbered 
sections  within  designated  limits;  map  of  definite  location  of  line  of 
railroad  being  filed  September  13,  1873. 

James  D.  Spirlock  made  private  cash  entry  of  the  tract  of  land 
above  described  and  received  final  certificate  therefor  on  September 
17,  1870,  and  bases  his  claim  to  this  land  upon  said  purchase  and  the 
perfect  record  of  what  purports  to  be  a  perfect  patent  thereto. 

An  examination  of  the  records  in  your  office  shows  that  one  Jeremiah 
Mabie  made  a  pre-emption  filing  with  alleged  settlement  prior  thereto^ 
upon  the  N W.  J  of  the  NW.  J  of  said  Sec.  5,  township  and  range  afore- 
mentioned, previous  to  the  date  of  the  grant  to  said  railroad  company; 
and  that  said  filing  was  of  record,  subsisting  and  prima  fa4ne  valid  at 
the  date  of  said  grant,  which  excepted  said  forty-acre  tract  from  the 
operations  of  the  grant,  and  left  Spirlock  free  to  purchase  the  same  in 
the  absence  of  any  adverse  right. 

By  virtue  of  said  fact  the  SW.  J  of  the  NW.  J  of  said  Sec.  5,  in  the 
township  and  range  hereinbefore  described  (40  acres)  is  the  only  tract 
or  legal  subdivision,  with  regard  to  which  any  question  can  properly 
arise  respecting  a  superior  claim  or  right  thereto  by  the  plaintifiP  or  the 
defendant. 

Hence  the  questions  presented  for  consideration  and  determination 
are  (1)  does  the  jierfect  record  of  a  perfect  patent  to  the  land  involved — 
found  proi)erly  enrolled  in  record  book  of  patents  in  your  office — invest 
Spirlock  with  full  and  complete  title  to  the  said  tract  of  land?  and  (2) 
does  the  existence  of  such  a  record  deprive  the  government  of  any 
further  jurisdiction  in  the  matter? 

The  record  shows  that  a  patent  was  issued  to  James  D.  Spirlock, 
conveying  to  him  the  land  in  controversy,  bearing  date  May  1,  1872, 
which  was  proi)erly  recorded  in  volume  6,  page  278,  in  the  office  of  the 
recorder  of  this  Department.    Thus  it  will  be  seen  that  the  Depart- 
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ment  is  deprived  of  any  further  jurisdiction  over  this  land.  See  United 
States  V.  Schurz  (102  U.  S.,  378),  wherein  it  was  held  that 

title  by  patent  from  the  United  States  is  title  by  record,  and  the  delivery  of  the  instra- 
meut  to  the  patentee  is  not,  as  in  a  conveyance  by  a  private  person,  essential  to  pass 
the  title. 

There  was  found  in  the  land  office,  among  the  papers  in  the  case,  an 
incomplete  patent,  in  this,  that  it  had  no  seal  attached  thereto;  but 
the  record  shows  that  a  patent  was  issued  and  recorded,  as  above  stated, 
complete  in  all  respects.  This  incomplete  patent  found  among  the 
papers  in  the  land  office  does  not  impeach  the  record. 

Inasmuch  as  there  appears  of  record  a  patent  regularly  issued,  the 
Department  is  deprived  of  any  further  jurisdiction  in  the  matter.  The 
decision  of  your  office  is  therefore  reversed. 


RAILROAD  GRAJ^-SETTLEMENT  RIGHT-ACT  OF  MARCH  8,   1887. 

Northern  Pacifio  R.  R.  Co.  v.  North. 

The  occupancy  of  a  tract  by  a  qualified  pre-emptor  at  the  date  of  definite  location 
excepte  the  land  from  the  operation  of  the  grant;  and  the  fact  that  the  sabse- 
quent  filing  of  the  pre-emptor  did  not  include  aaid  tract  can  not  be  taken  as 
proof  that  he  had  abandoned  his  claim  thereto  at  the  time  the  grant  became 
operative. 

A  settlement  right  acquired  after  December  1,  1882,  and  prior  to  the  passage  of  the 
act  of  March  3,  1887,  defeats  the  right  of  purchase  under  section  5  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  February 

4,  1896.  (J.  A.) 

The  land  involved  in  this  appeal  is  the  SW.  J  NW.  J  and  NW.  J 
SW.  J  of  section  33,  T.  10  K.,  R.  36  E.,  Walla  WaUa  land  district, 
Washington. 

The  land  is  within  the  limits  of  the  grant  to  the  Northern  Pacifio 
Railroad  Company,  but  was  excepted  from  the  operation  of  the  with* 
drawal  apon  general  roate  on  August  13, 1870,  by  reason  of  a  pre- 
emption  filing  made  June  7, 1870.  August  30, 1870,  James  H.  King 
made  homestead  entry,  which  was  cancelled  March  25,  1873.  Since 
that  date  there  are  no  claims  of  record  to  the  land  until  October  4, 
1880,  the  date  of  definite  location. 

March  18,  1884,  Clarence  C.  North  filed  pre-emption  declaratory 
statement  for  the  land  alleging  settlement  on  the  same  day.  June  11 
1884,  Nathaniel  P.  Hall  made  homestead  entry.  February  4, 1885, 
North  submitted  final  proof.  Hall  protested  against  the  acceptance  of 
the  proof,  alleging  that  he  had  purchased  the  land  from  the  Northern 
Pacific  Bailroad  Company  in  1881,  and  that  North  has  not  complied 
with  the  pre-emption  laws.    Hearing  was  had  before  the  local  officers, 
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who  rendered  decision  recommending  that  North's  final  proof  be 
accepted. 

February  25, 1885,  the  Northern  Pacific  Uailroad  Company  ^trotested 
against  the  allowance  of  North's  claim,  and  requested  that  Hall's  title 
to  the  land,  acquired  by  purchase  from  said  company  be  confirmed. 

October  28,  1886,  your  office  directed  the  local  officers  to  order  a 
hearing  for  the  purpose  of  determining  the  rights  of  the  respective 
parties  in  interest^  the  exact  status  of  the  land  October  4, 1880,  the  date 
of  the  definite  location  of  the  road,  and  its  condition  from  March  25, 
1873,  the  date  of  the  cancellation  of  King's  homestead  entry,  up  to 
March  28, 1881,  the  date  of  the  company's  deed  to  Hall.  Hearing  was 
had  and  decision  rendered  by  the  local  officers  adverse  to  the  Northern 
Pacific  Railroad  Company  and  Hall. 

After  the  passage  of  the  act  of  March  3, 1887  (24  Stat,  556),  Hall 
applied  to  purchase  the  land  under  the  provisions  of  section  5  of  said  a«t. 

May  25, 1894,  your  office  rendered  decision  finding  that  Robert  Mason, 
a  qualified  pre-emptor,  purchased  the  improvements  on  the  land  in  1872, 
and  that  he  occupied  and  cultivated  the  land  on  October  4, 1880,  the 
date  of  definite  location,  with  the  intention  of  obtaining  title  to  the  same 
from  the  government.  It  was,  therefore,  held  that  the  land  wa«  excepted 
from  the  operation  of  the  grant  to  the  Northern  Pacific  Railroad  Com- 
pany, and  that  Hall's  application  to  purchase  under  the  act  of  March  3, 
1887  (24  Stat.,  556),  was  defeated  by  North's  settlement,  whioh  was 
made  after  December  1, 1882.  Hall's  homestead  entry  was  held  for 
cancellation,  and  North's  final  proof  was  accepted. 

The  Northern  Pacific  Railroad  Company  appealed  from  said  decision 
assigning  errors: 

1.  In  holding  that  Mason's  occupancy  of  the  land  October  4,  1880, 
was  of  a  nature  to  except  the  tract  from  the  grant. 

2.  In  holding  that  North's  settlement  made  after  December  1, 1882, 
defeated  Hall's  application  to  purchase  the  land  under  the  act  of  March 
3, 1887,  in  case  the  land  was  excepted  from  the  grant. 

In  1872  Mason  settled  on  the  land  in  question  together  with  the  SE.^ 
NE.  i  and  the  NE.  |  SE.  i  of  section  32,  adjoining  the  land  on  the 
west.  He  had  exhausted  his  homestead  rights.  In  1873,  he  offered  to 
file  pre-emption  declaratory  statement,  which  was  rejected  for  the  rea- 
son that  the  laud  now  in  question  lies  in  an  odd  numbered  section. 
He  took  no  further  action  until  October  6,  1880,  two  days  after  the 
definite  location,  when  he  filed  pre-emption  declaratory  statement  for 
the  land  claimed  by  him  in  section  32.  He  made  final  proof  for  that 
land  in  June,  1881. 

The  appellant  contends  that  it  must  be  inferred  from  the  fact  that 
Mason  filed  his  statement  for  the  land  in  section  32  on  October  6, 1880, 
that  he  did  not  intend  on  October  4th  to  acquire  title  to  the  land  in 
section  33  from  the  government. 

Mason  testified  that  he  cultivated  the  tract  in  section  33  until  Octo- 
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bsr,  1882,  iutendiDg:  to  acquire  title  to  the  same  from  the  government. 
He  bad  no  settlement  rights  after  October  6, 1880,  the  date  of  his  pre- 
emption filing.  The  fact  that  he  made  pre-emption  filing  on  that  day 
for  the  eighty  acre  tract  in  section  32  cannot  be  considered  as  proof  of 
intention  on  October  4,  1880,  to  abandon  the  land  claimed  by  him  in 
section  33. 

IlalFs  application  to  purchase  was  properly  rejected  and  his  home- 
steail  entry  cancelled.  The  decision  appealed  irom  is,  therefore, 
affirmed. 


AIXFOIXING  FARM  ENTBY— AI>I>ITIOXAL  IIOMESTEAI>  ENTRT. 

Andrew  J.  Whitehair. 

The  right  to  make  an  adjoining  farm  entry  under  section  2289  R.  S.,  is  limited  to  the 
owner  of  an  original  farm  who  did  not  acquire  title  thereto  through  the  provi- 
sions of  the  homestead  law. 

The  right  to  make  an  additional  homestead  entry  under  the  act  of  March  2, 1889,  can 
not  be  exercised  by  one  who  made  his  original  entry  after  the  passage  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

4,  1896.  (J.  McP.) 

Andrew  J.  Whitehair  has  appealed  to  this  Department  from  yonr 
office  decision  "  C "  of  October  10,  1894,  denying  his  application  for 
additional  entry  nnder  the  provisions  of  Sec.  2289  (R.  S.),  for  lots  3  and 
4  Sec.  35,  T.  20  N.,  R.  2  W.,  Perry,  Oklahoma,  land  district. 

It  appears  that  on  July  20, 1891,  the  appellant  made  homestead  entry, 
No.  7660,  for  the  S.  J  SE.  J  and  lots  5  and  6,  Sec.  35,  T.  20  N.,  R.  2  W., 
Guthrie  land  district;  that  the  land  now  applied  for  was  then  not  sub- 
ject to  entry,  being  situated  in  the  country  known  as  the  "  Cherokee 
Outlet,''  and  that  it  was  opened  to  settlement  on  September  16, 1893, 
by  the  President's  x)roclamation  of  August  19,  1893. 

It  is  claimed  by  the  appellant  that  he  resides  on  the  land  embraced 
in  his  homestead  entry,  No.  7660,  adjacent  to  the  land  applied  for  herein, 
and  that  on  September  16, 1893,  he  went  upon  the  land  now  in  contro- 
versy and  staked  the  same,  and  that  he  subsequently  fenced  said  land, 
believing  that  he  had  a  right  thereto  as  an  additional  entry. 

The  land  applied  for  cannot  be  entered  as  an  adjoining  farm  under 
the  provisions  of  section  2289  (R.  S.),  as  it  is  well  settled  that  in  order  to 
make  such  entry,  the  applicant  must  be  the  owner  of  the  original  farm 
and  have  acquired  title  thereto  other  than  through  the  provisions  of 
the  homestead  law.  (John  B.  Doyle,  15  L.  D.,  221;  John  W.  Cooper 
et  aL  15  L.  D.,  285.) 

The  application  cannot  be  allowed  as  an  additional  homestead  entry, 
since  the  original  entry  was  made  subsequent  to  the  act  of  March  2, 
1889.  Vide  John  W.  Cooper  et  al.^  supra.  Nor  will  it  avail  the  appli- 
cant that  the  land  applied  for  was  not  subject  to  entry  at  the  time  he 
made  his  original  entry.    Only  one  entry  is  allowed  under  the  home- 
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stead  law,  and  if  the  home-seeker  elects  to  enter  less  than  160  acres,  he 
exhausts  his  homestead  rights  as  completely  as  if  he  had  ent^ied  a  fiill 
quarter-section  pf  land,  unless  it  is  otherwise  specially  provided  by  law. 

There  was  no  provision  in  the  act  opening  the  "Cherokee  Outlet"  to 
settlement,  allowing  those  who  had  entered  less  than  a  qnarter-bection 
of  land  in  Oklahoma,  adjoining  the  "  Cherokee  Outlet,"  to  take  adjacent 
lands,  in  said  "Outlet,"  sufficient  to  make  a  full  quarter-section. 

Your  decision  is  affirmed. 


COXTESTANT-APPLICATIOX  TO  ENTER. 

Lewis  8.  Millingae. 

An  application  to  enter  filed  by  the  contestant  of  a  homestead  entry  at  the  time  of 
filing  his  affidavit  of  contest  coDfers  no  right  in  the  event  of  his  securing  a  judg- 
ment of  canceUation,  and  cannot  be  used  by  him  in  the  exercise  of  his  preferred 
right. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

4,  1896.  (W.  F.  M.) 

On  October  30, 1893,  Ijcwis  S.  Millingar  filed  an  affidavit  of  contest 
against  the  homestead  entry  of  Yinnie  Best  et  aU,  made  June  5, 1886,  at 
Pueblo,  Colorado,  for  the  SE.  J  of  section  27,  township  22  S.,  range  42 
W.,  and  at  the  same  time  filed  his  own  application,  homestead  affidavit 
and  non-mineral  affidavit  for  the  same  land.  The  contest  was  prose- 
cuted to  a  successful  issue,  and  the  entry  held  for  cancellation. 

Millingar  has  appealed  here  from  the  decision  of  your  office  denying 
his  application  for  the  return  of  the  homestead  papers  \uU)  his  x)OS8es- 
sion,  to  the  end  "that  his  homestead  entry  may  be  perfected.'^ 

Your  denial  of  this  application  is  based  on  the — 

reason  that  said  application  to  enter  having  been  made  when  said  land  was  not 
subject  to  disposal,  conferred  no  rights  upon  the  successfiil  contestant. 

Insomuch  as  the  papers  could  not  be  made  effective  for  the  purpose 
for  which  they  are  wanted,  it  would  seem  to  be  a  vain  thing  to  comply 
with  the  appellant's  request.  Ady  r>.  Boyle,  17  L.  D.,529;  Holmes  17. 
Hockett,  14  L.  D.,  127. 

The  decision  of  your  office  is  affirmed. 


TIMBER  ANB  8TOXE  ACT— UXOFFEREI)  IiAND. 

Pierce  v.  Wyman. 

Offered  lands  withdrawn  for  the  benefit  of  a  railroad  grant,  on  subsequent  restora- 
tion to  the  pnblic  domain,  fall  within  the  category  of  'Minoffered"  lands,  and 
are  therefore  subject  to  disposal  under  the  timber  and  stone  acts. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Offlee,  February 

4, 1896.  (G.  0.  B. ) 

On  July  7, 1893,  Homer  V.  Wyman  made  entry  for  the  W.  J  of  the 
SW.  J  and  the  SE.  i  of  the  S  W.  J,  Sec.  33,  T.  49  N,,  R.  7  W.,  Ashland, 
Wisconsiu,  under  the  act  approved  June  3,  1878  (20  Stat.,  89),  entitled 
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an  act  for  the  sale  of  timber  lands,  etc.,  as  extended  by  the  act 
approved  August  4, 1892  (27  Stat.,  348),  to  all  the  public  land  states. 

On  October  12, 1894,  William  Pierce  filed  his  protest  against  the 
issuance  of  patent  upon  said  entry,  on  the  grounds  that  the  land 
embraced  in  the  entry  was  offered  for  sale  May  2,  1853,  and  was  there- 
fore not  subject  to  entry  under  the  provisions  of  the  timber  and  stone 
act  (supra),  for  the  reason  that  said  act  only  provides  for  such  entries 
upon  lauds  ^' which  have  not  been  offered  at  public  sale,  according  to 
law;"  that  he  is  interested  in  the  lands  as  a  homestead,  inasmuch  as 
he  had,  on  October  5, 1893,  made  homestead  application  therefor,  which 
application  was  rejected  for  the  reason  that  the  lands  were  covered  by 
Wyman's  entry. 

Your  office,  by  decision  dated  November  3, 1894,  denied  a  hearing, 
upon  the  doctrine  announced  in  your  office  letter  (<<  H'')  of  the  same  date, 
in  the  case  of  Cook  v,  Okerstrom. 

An  appeal  brings  the  case  here. 

From  information  received  at  your  office,  it  appears  that  the  land  was 
in  fact  offered  at  public  sale,  July  4, 1853.  It  fell  within  the  primary 
limits  common  to  the  grants  made  by  the  act  of  May  5,  1864,  for  the 
Chicago,  Saint  Paul,  Minneapolis  and  Omaha  Eailway  Company  and  the 
Wisconsin  Central  Kailway  Company,  and  was  of  the  lands  allotted  on 
account  of  the  grant  for  the  last  mentioned  company. 

The  line  of  the  road  of  the  Wisconsin  Central  was  not  constructed 
opposite  this  land,  so  the  land  was  restored  under  the  forfeiture  act  of 
September  29, 1890. 

The  land  having  been  restored  to  the  public  domain,  the  question  pre- 
sented is,  whether  the  same  having  been  once  offered,  is  now  subject  to 
entry  under  the  timber  and  stone  act. 

The  withdrawal  of  the  lands  from  market  abrogated  the  original  offer- 
ing, and  the  subsequent  restoration  did  not  restore  them  as  offered  lands, 
but  as  lauds  that  had  practically  never  been  offered.  Julius  A.  Barnes, 
6  L.  D.,  522;  see  also  Eldred  v.  Sexton,  19  Wall.,  189,  and  Anway  v. 
Phinney,  19  L.  D.,  513. 

The  decision  api)ealed  from  is  affirmed. 


FOBT  SAXI>£RS  MILITABT  RESERVATIOX-ACT  OF  JUJL.Y  lO,  1890. 

Jabez  B.  Simpson  et  al. 

The  preferred  right  accorded  to  '^  actual  occapants^'  of  the  lands  formerly  embraced 
in  Fort  Sanders  military  reservation  is  limited  to  one  entry  by  persons  who  have 
established  residence  on  the  land  involved,  and  it  accordingly  follows  tbut  such 
right  can  not  be  exercised  by  a  married  woman  whose  hnsband  perfects  a  claim 
for  another  tract  under  thesame  statute. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 

4, 1896.  (G.  C.  K.) 

On  November  5, 1890,  Jabez  B.  Simpson  made  desert  land  entry  No. 
3695,  for  the  NW.  J  of  the  SE.  i,  the  SB.  J  of  the  SW.  J,  and  lots  i,  1 
10332— VOL  22 7 
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and  3  of  Sec.  34,  T.  15  N.,  R.  73  W.,  Cheyenne,  Wyoming.  Final  certifi- 
cate No.  1209  was  issued  to  him  January  27, 1894. 

On  November  6,  1890,  Caira  M.  Simpson  made  desert  land  entry  No. 
3994  for  the  S.  J  of  the  NW.  J  and  the  N.  i  of  the  SW.  J  of  said  section. 

Both  entries,  with  the  exception  of  said  lot  1,  embrace  land  within 
the  original  Fort  Sanders  military  reservation,  which  was  restored  to 
the  public  domain  by  the  act  approved  July  10, 1890  (26  Stat.,  227). 
The  act  makes  the  lands  ^^  subject  to  disposal  under  the  homestead  law 
only,"  with  a  proviso : 

That  actual  occnpauts  thereon  upon  the  first  day  of  January,  1890,  if  otherwise 
qualified,  shall  have  the  preference  right  to  make  one  entry,  not  exceeding  one 
quarter  section,  under  either  of  the  existing  laud  laws,  which  shall  include  their 
respective  improvements. 

The  entries  in  question  were  made  under  said  proviso. 

Mr.  Simpson  accompanied  his  application  with  an  affidavit,  stating 
that  he  had  been  in  the  actual  and  continued  possession  of  the  land 
since  1884,  and  that  his  improvements  thereon  consist  of  one  stone 
house  of  six  rooms,  bams,  corrals,  sheds,  fences,  ditches — in  value 
from  eight  to  ten  thousand  dollars.  In  his  final  proof  he  states  that 
"no  other  person,  company,  or  corporation,  has  any  interest  whatever 
in  said  entry  or  tract  of  land  but  Caira  M.  Simpson,  a  housekeeper^  and 
Frank  Simpson,  a  conductor,"  etc. 

Caira  M.  Simpson,  in  a  sworn  statement  accompanying  her  applica- 
tion, stated  that  she  had  been  "in  actual  and  continued  possession  of 
said  described  lands  and  the  improvements  thereon  since  the  year 
1884,"  etc. 

It  thus  appearing  probable  that  the  said  Jabez  B.  and  Caira  M.  Simp- 
son were  husband  and  wife,  your  office,  on  July  17,  1894,  directed 
that  the  said  Caira  M.  be  called  upon  to  make  affidavit  as  to  whether 
she  was  the  wife  of  the  said  Jabez  B.  Simpson,  your  office  holding 
that  "actual  occupancy"  must  be  shown  to  authorize  the  entry,  and 
that  husband  and  wife  can  not  maintain  separate  residences  at  the 
same  time,  citing  Hattie  E.  Walker  (15  L.  D.,  377),  and  that  if  they 
were  in  fact  husband  and  wife,  they  could  not  hold  both  entries,  and 
sixty  day&  were  allowed  them  to  elect  which  entry  to  retain. 

Notice  of  this  requirement  was  served  on  the  parties,  and  no 
response  was  made  thereto,  except  that  the  attorney  for  the  entry- 
man,  in  a  letter  to  the  register,  insisted  that  "occupation  of  the  land 
by  using  the  same  as  a  pasture  gave  the  occupant  a  preference  right  to 
enter  it  under  the  then  existing  laws." 

Your  office,  on  September  10,  1894,  adhered  to  its  former  ruling 
requiring  "actual  inhabitancy"  to  be  shown. 

Both  Jabez  B.  and  Caira  M.  Simpson  have  appealed  to  this  Depart- 
ment. 

Just  why  Mr.  Simpson  should  feel  personally  aggrieved  by  the  action 
of  your  office  is  not  very  clear.    His  final  proof  appears  to  have  been 
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approved,  and  he  was  given  the  rather  questionable  right  to  elect  which 
of  the  two  entries  he  would  relinquish,  on  the  presumption  that  he  was 
the  husband  of  Caira  M.  Simpson.  There  was  no  right  denied  to  him, 
and  bis  appeal  is  hereby  dismissed. 

It  will  be  noticed  that  Caira  M.  Simpson  stated  that  she  had  been  <<  in 
actual  continued  possession  "  of  the  lands  since  1884.  The  particular 
point  involved  in  this  controversy  is,  whether  this  statement,  admitting 
its  truth,  gives  her  the  preference  right  to  make  entry  of  the  land  under 
either  of  the  land  laws. 

As  a  condition  precedent  to  this  right,  it  must  be  shown  that  the 
applicant  is  an  ^'  actual  occupant  thereon." 

An  occupant  is  one  who  has  the  actual  use  or  possession  of  a  thing 
(Bonvier ).  But  the  statute  expressly  requires  that  the  occupancy  shall 
be  ^^  thereon,"  meaning  actual  inhabitancy  or  residence  on  the  land 
before  the  privilege  of  the  preference  right  can  be  given,  and  then  it 
shall  not  cover  more  than  one  quarter  section,  including  the  improve- 
ments, etc.    This  requirement  was  not  met. 

Moreover,  but  one  entry  is  allowed.  I  think  it  may  be  fairly  inferred 
that  Jabez  B.  and  Caira  M.  Simpson  are  husband  and  wife,  since  they 
refuse  when  called  on  to  deny  that  inference;  and  to  allow  both  to 
make  entries  would  be  contrary  to  the  intent  and  spirit  of  the  statute. 

For  the  reasons  given,  the  decision  appealed  from  is  affirmed.  (Fort 
Sanders,  14  L.  D.,  622;  Piper  v.  State  of  Wyoming,  15  L.  D.,  93.) 


RAILBOAD  GRANT-INDEMNITY  SELECTION-SETTLEItfENT  RIGHT. 

IIoBTHEBN  Pacific  E.  B.  Go.  v.  Bichabds. 

An  indemnity  selection  of  laud  ooctipied  by  one  who  at  such  time  had  exhausted  his 
rights  iJider  the  settlement  laws,  is  not  defeated  by  the  subsequent  qualification 
of  the  occupant  to  make  a  second  homestead  entry  under  the  act  of  March  2, 
1889. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office,  February 
(J.  I.  H.)  8j  1896.  (J.  L.  McO.) 

I  have  considered  the  case  of  the  iN'orthem  Pacific  Bailroad  Company 
17.  J.  W.  Richards,  involving  the  S.  J  of  the  NE.  J  and  lots  1,  2,  and  3, 
of  Sec.  13,  T.  14  N.,  E.  4  E.,  Walla  Walla  land  district,  Washington. 

The  land  is  within  the  indemnity  limits  of  the  grant  to  the  company 
named,  and  was  selected  by  said  company  on  December  17, 1883.  On 
September  29, 1886,  Richards  applied  to  file  pre-emption  declaratory 
statement  for  the  land  ]  but  his  application  was  rejected  becanse  of  said 
prior  selection  by  the  railroad  company.  He  appealed  to  your  office, 
which  directed  a  hearing.  At  the  hearing  the  testimony  taken  showed 
that  one  Philip  Cox  occupied  the  land  about  the  time  of  its  selection 
by  the  company;  but  whether  he  abandoned  it  or  perfected  his  entry 
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was  not  clearly  shown.  Thereupon  your  office,  by  letter  of  February 
20, 1895,  instructed  the  local  officers  to  notify  Richards  that  he  would 
be  allowed  sixty  days  in  which  to  furnish  evidence  as  to  the  facts 
regarding  Cox's  occupation  of  the  land. 

Elchards  forwarded  an  affidavit  executed  by  Cox,  which  was  by  the 
local  officers  and  your  office,  held  sufficient  to  show  that  the  land  was 
not  subject  to  selection  by  the  company  on  December  17, 1883.  From 
said  decision  of  your  office  (dated  June  3, 1895),  the  company  apx>ealed. 

The  substance  of  said  affidavit  was  that  on  December  17, 1888  (the 
date  of  the  company's  selection),  and  for  a  considerable  period  prior  and 
subsequently  to  that  date,  Cox  was  residing  upon  and  claiming  said  land ; 
that  about  1866  he  resided  ux)on  and  claimed,  for  about  a  year,  certain 
land  in  sections  6  and  7,  T.  9  N.,  R.  38  W.,  Washington ;  but  whether 
he  made  homestead  entry  of  the  land  last  described  he  seems  uncer- 
tain; also  that  he  is  a  native-born  citizen  of  the  United  States. 

The  decision  of  your  office  (of  June  3,  1895,  supra^)  states  that  the 
records  show  that  said  Cox,  on  March  21, 1865,  made  homestead  entry 
of  the  B.  i  of  the  SW.  J  and  SB.  i  of  the  NW.  i  of  Sec.  G,  and  NB.  J 
of  the  NW  4  of  Sec.  7,  T.  9  N.,  R.  38  W.,  Washington;  but  that  said 
entry  was  voluntarily  relinquished  by  Cox,  and  for  that  reason  can- 
celled on  March  28, 1867. 

Cox  says  nothing  whatever  regarding  his  qualifications  as  a  pre- 
emptor. 

As  Richards  is  the  assailant  of  the  selection  of  record,  the  burden  is 
upon  him  to  show  that  such  selection  was  invalid. 

Your  office  decision  appealed  from  finds  and  holds,  in  substance,  that 
inasmuch  as  the  second  section  of  the  act  of  March  2, 1889  (25  Stat., 
854),  entitled  Cox  to  make  a  second  entry  under  the  homestead  law,  he 
was  a  '< qualified  claimant  under  the  homestead  laws";  it  therefore 
holds  the  company's  selection  for  cancellation,  with  a  view  to  the  allow- 
ance of  Richards'  pre-emption  application. 

I  can  not  concur  in  this  conclusion. 

It  is  a  weU  established  principle  that  the  right  acquired  by  an  indemnity  selec- 
tion is  dependent  upon  the  status  of  the  land  at  the  date  of  selection  (Hastings  and 
Dakota  Ry.  Co.  v,  St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.,  13  L.  D  ,  536,  and 
many  other  cases). 

The  land  in  controversy  was  on  December  17, 1883,  occupied  by  a 
person  who  at  that  date  appears  to  have  been  disqualified  to  enter  the 
same,  and  the  land  was  therefore  then  subject  to  selection.  Having 
been  selected,  the  subsequent  act  of  March  2, 1889,  restoring  the  right 
of  persons  who  had  previously  made  entry,  simply  gave  them  the  right 
to  enter  any  portion  of  the  public  domain  that  might  be  tbund  subject 
to  entry  at  the  date  of  application,  but  did  not  afifect  the  status  of 
lands  to  which  the  rights  of  other  parties  had  previously  attached. 

The  decision  of  your  ofilce  is  reversed,  and  the  railroad  cx)mpany'B 
selection  will  remain  intact. 


DECISIOKH}   RELATING  TO  THE   PUBLIC   LANDS.  101 

MINERAL  PATENT— ERRONEOUS  SURVEY-SECOND  PATENT. 

United  States  v.  Rumsey  et  al. 

Ill  case  of  a  mineral  patent  based  apon  an  erroneous  survey,  a  new  patent  can  not 
issne  without  a  proper  application  under  a  corrected  survey ;  and  if  the  patentee 
refuse  to  surrender  the  patent,  so  issued  by  mistake,  and  reconvey  the  land 
embraced  therein,  suit  to  recover  title  should  be  instituted  by  the  government. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 
(J.  I.  H.)  8, 1896.  (P.  J.  C.) 

Th6  Department  is  in  receipt  of  your  letter  (**N")  of  January  16, 
1896,  in  reference  to  the  Little  Nell  lode,  mineral  entry  No.  2505,  Helena, 
Montana,  land  district,  patented  to  Israel  P.  Eumsey  et  ah,,  April  9, 
1892. 

It  api>ear8  that  the  official  sarvey  of  this  lode  claim  fixed  its  locus  in 
sections  19  and  30,  township  9  N.,  range  2  W.,  whereas  subsequent 
examination  shows  this  to  have  been  erroneous,  and  as  a  matter  of  fact 
it  is  just  one  mile  north  and  in  sections  18  and  19.  This  mistake  was 
made,  according  to  the  report  of  the  deputy  surveyor,  because — 

The  section  corner  of  township  line  between  township  2  and  3  west,  set  for  comer 
between  sections  18  and  19,  was  incorrectly  marked,  having  been  marked  to  represent 
the  position  two  mileff  north  and  fonr  miles  soath  of  the  township  line,  which  would 
indicate  it  to  be  the  southwest  corner  of  section  19.  This  comer  was  the  one  from 
which  I  determined  the  location  of  the  claim  above  referred  to,  and  accounts  for  the 
improper  or  erroneous  connection  line  returned  in  my  official  survey. 

By  your  office  letters  of  August  10,  1894,  November  19,  1894,  and 
February  11,  1895,  the  patentees  were  required  to  surrender  their 
patent  and  reconvey  to  the  United  States,  when,  after  correcting  the 
field  notes  and  plat,  making  proper  notice  by  publication  and  posting, 
a  new  patent  correctly  describing  the  claim  would  issue.  No  response 
seems  to  have  been  made  to  these  demands  by  any  one  shown  to  have 
an  interest  in  the  property.  I  find  in  the  files  a  letter  from  one  A.  S. 
Hovey,  in  which  reference  is  made  to  your  office  letter  of  August  10, 
1894,  but  there  is  nothing  in  the  letter  or  the  papers  to  show  what,  if 
any,  interest  he  has  in  the  premises,  or  what  right  he  has  to  represent 
the  parties  in  interest. 

In  this  letter  it  is  suggested  that  the  owners  are  willing  to  surrender 
the  patent  upon  assurance  that  the  Department  would  issue  another, 
correctly  describing  the  claim.  In  response  to  this  it  is  said  in  your 
said  letter  to  this  Department:  "I  doubt  the  propriety  of  this  course, 
however,  because  of  the  fact  that  no  notice  has  ever  been  given  of 
application  for  patent,  correctly  describing  the  claim." 

There  is  no  way  in  which  the  government  can  grant  its  patent,  except 
npou  a  compliance  with  the  law  by  those  seeking  it.  The  locus  of  the 
Little  Nell  has  never  been  correctly  fixed.    This  is  absolutely  required. 
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both  to  keep  the  records  in  your  office  in  correct  condition,  and  to 
notify  others  who  may  have  adverse  rights  in  the  land. 

I  therefore  concur  in  your  conclusion  that  a  new  patent  can  not  issue 
without  a  proper  application  under  a  corrected  survey,  and  that  if  the 
owners  will  not  surrender  the  patent  and  reconvey  tothe  United  States 
the  land  described  therein,  a  recommendation  for  suit  to  vacate  the 
patent  should  be  made  to  the  Department  of  Justice. 

I  would  suggest,  however,  that  your  office  cause  notice  of  this  deci- 
sion to  be  served  on  the  owners  of  the  Little  Nell,  together  with  a 
demand  to  surrender  the  patent  and  reconvey  to  the  United  States  the 
land  described  in  the  patent  within  a  reasonable  time.  On  their  fail- 
ure or  refusal  so  to  do,  you  are  directed  to  cause  certified  copies  of 
such  papers  as  are  required  to  be  made,  and  transmit  the  same  to  the 
Department  for  the  purpose  of  laying  the  same  before  the  Honorable 
Attorney-General  of  the  United  States,  with  a  recommendation  for 
salt  to  vacate  the  patent  because  issued  through  mistake. 


OKL^VIIOMA   TO^VN   LOTS -SEPARATE   INTERESTS. 

Woodson  et  al.  v.  Johnson  et  al. 

Townsite  trustees  shonld  not  execute  deeds  for  fractional  parts  of  a  town  lot,  but  for 
the  protection  of  separate  interests  therein  may,  on  joint  application,  deed  to  the 
several  parties  Jointly  the  entire  lot  according  to  their  respective  holdings. 

Secretary  Smith  to  the  Commissioner  of  the  Gemeral  Land  Office^  February 
(J.I.  H.)  8^1896.  (P.J.C.) 

The  land  involved  in  this  appeal  is  lots  one  and  two,  block  eight, 
Lisbon,  now  Kingfisher,  Oklahoma  Territory. 

The  record  before  me  shows  that  the  municipal  authorities  of  Lisbon 
issued  certificates  of  lot  ownership  August  28, 1889,  to  J.  T.  O'Donnell 
for  lot  1,  and  to  O.  L.  Seebolt  for  lot  2,  both  in  block  8,  of  saiil  town. 
These  certificates  are  to  the  effect  that  the  claimants  are  '^entitled  to 
the  right  of  ownership  and  possession"  of  the  lots,  ''subject,  however, 
to  all  future  acts  of  Congress,"  and  the  mayor  and  counsel  guarantee 
unto  their  << heirs  and  assigns  quiet  and  peaceable  possession  of  said 
pro])eity." 

On  August  24,  1889,  Seebolt,  by  a  quit  claim  deed  conveyed,  for  the 
expressed  consideration  of  $200,  lot  2  to  Lucy  R.  Scott,  and  on  Septem- 
ber 27,  following  O'Donnell,  for  the  same  consideratiou,  transferred  to 
her  lot  I . 

On  March  15,  1890,  Scott  and  husband  conveyed  to  J.  K.  Woodson, 
for  the  expressed  consideration  of  $450,  fifty  feet  off  the  '•  west  or  rear 
portion  of"  said  lots,  "making  a  piece  of  ground  fifty  by  fifty  feet 
8(iuare,"  and  on  March  18,  following  conveyed  for  the  expressed  con- 
sideration of  850,  to  M.  C.  Brownlee  '*ten  by  fifty  feet  off  of  that  por- 
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tion  of  lots  one  and  two  in  block  eight  lying  east  of  the  portion  of  said 
lots  conveyed  to  J.  K.  Woodson." 

On  September  6, 1890,  Lucy  E.  Scott  made  application  for  deed  "  to 
board  No.  three  of  townsite  trustees"  for  the  whole  of  said  lots. 

On  September  8, 1890,  William  G.  and  Alexander  C.  Johnson  made 
a  similar  application  for  the  same  lots,  alleging  that  they  were  the  first 
and  only  legal  claimants  therefor,  having  settled  thereon  April  28, 1889, 
and  commenced  improvements.  On  September  10,  following  John  H. 
Burnett  also  made  a  similar  application  for  the  same  lots,  making  sub- 
stantially the  same  allegations. 

A  hearing  seems  to  have  been  had  between  the  Johnsons  and  Burnett 
and  Scott,  but  after  the  testimony  had  been  taken,  a  compromise  was 
effected  between  them,  and  a  quit  claim  deed,  dated  February  4, 1891, 
is  exhibited  by  which  Scott  and  husband  transferred  for  the  expressed 
consideration  of  $1,000,  and  the  grantees  assuming  the  indebtedness 
against  the  improvements,  to  H.  G.  Johnson  and  John  H.  Burnett  said 
lots,  including  all  improvements  thereon.  On  the  following  day,  Feb- 
ruary 6,  BrownU»e  and  Woodson  filed  separate  affidavit,  in  which  they 
set  forth  their  purchase  of  a  part  of  the  lots  as  detailed  above,  their 
permanent  improvements  thereon,  their  continuous  occupancy  thereof, 
and  the  further  fact  that  each  had  relied  on  Scott  procuring  the  govern- 
ment title  to  said  lots,  they  each  paying  their  proportion  of  the  expense 
attending  this;  that  now,  in  fraud  of  their  rights,  Scott  has  transferred 
all  of  said  lots  to  Johnson  and  Burnett.  They  protest  against  the 
issuance  of  patent  to  them,  and  each  makes  application  to  purchase 
that  part  of  the  lots  deeded  to  each  by  Scott.  On  the  same  day  A.  C. 
Johnscu  quit-claimed  to  W.  G.  Johnson  and  Burnett  all  his  right  to 
the  lots. 

As  a  result  of  the  hearing  the  townsite  board  decided  in  favor  of  the 
protcstants,  and  awarded  to  them  the  portions  of  the  lots  transferred 
by  Scott.  On  appeal,  your  office,  by  letter  of  April  9,  1894,  affirmed 
their  action,  whereupon  the  defendants  prosecute  this  appeal,  assign- 
ing error  both  of  fact  and  law. 

From  an  examination  of  the  testimony  I  am  satisfied  that  your  office 
decision  fairly  and  sufficiently  states  the  facts,  and  I  concur  therein. 

It  may  be  necessary,  however,  to  refer  to  the  main  features  in  con- 
troversy, as  the  question  involved  is  a  new  one.  The  certificates  of 
ownership  to  Seebolt  and  O'Donnell  were  issued  August  28, 1889,  and 
in  Augast  and  September  of  the  same  year  they  conveyed  to  Scott. 
On  March  15, 1890,  Scott  conveyed  to  Woodson,  It  is  shown  that 
"early  in  the  summer  of  1889,  May  or  June,"  she  erected  a  house  on 
that  portion  of  the  lot  costing  from  $700  to  $1,000,  and  had  been  in  pos- 
session of  the  same.  The  conveyance  to  Brownleo  by  Scott  was  March 
18,  1890,  for  the  ten  foot  strip  upon  which  Brownlee  had  a  two  story 
house  ten  by  twenty-five  feet,  costing  $350  to  $400,  which  wa<  also 
built  in  the  summer  of  1889.     So  far  as  the  record  discloses  there  M^eins 
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to  have  been  no  controversy  between  these  parties,  and  that  they  thus 
amicably  adjusted  their  several  rights  to  the  lots.  It  was  not  until  the 
advent  of  the  subsequent  grantees  of  Scott,  under  a  deed  conveying 
the  lots  as  an  entirety,  together  with  all  improvements  thereon,  that 
Brownlee  and  Woodson  had  any  apprehension  of  their  title.  Under  the 
circumstances  they  were  fully  justified,  iti  my  opinion,  in  moving  to 
protect  their  rights,  and  from  the  testimony  it  is  clear  that  they  are 
entitled  to  their  proportion  of  the  lots  involved. 

A  difficulty  arises,  however,  as  to  the  method  by  which  they  can 
secure  title  to  fractional  portions  of  these  lots.  It  has  been  recently 
decided  by  the  Department  in  J.  F.  McGrath  et  al.  (20  L.  D.,  542),  that 

the  executioD  of  deeds  (by  the  trustees)  to  fractioual  parts  of  sarveyed  and  nam- 
bered  lots,  or  to  lots  described  by  metes  and  boands,  which  did  not  conform  to 
the  survey,  would  be  unauthorized,  and  soon  result  in  interminable  confuBion  and 
mischief. 

This  expression  of  opinion  as  to  the  right  of  the  trustees  to  convey 
fractional  parts  of  lots  would  seem  to  be  conclusive,  and  to  require  the 
trustees  to  give  deeds  by  what  may  be  termed,  for  the  purposes  of  this 
discussion,  the  legal  subdivisions;  that  is,  for  lots  as  an  entirety. 

In  view  of  this  authority  the  decisions  below,  holding  that  deeds 
shall  issue  to  each  party  for  the  portion  found  to  belong  to  each,  must 
be  modified.  It  seems  to  me,  however,  that  there  can  be  no  objection 
to  requiring  the  parties  hereto  to  make  a  joint  application  for  deed,  and 
that  the  trustees  may  make  a  deed  to  them  jointly  for  said  lots.  This 
method  would  enable  the  parties,  if  they  cannot  amicably  settle  their 
proportionate  rights  to  the  land,  to  go  into  the  local  courts  and  have 
it  properly  adjusted. 

The  order  will  therefore  be  that  the  parties  hereto,  Josephine  K, 
Woodson,  Mary  C.  Brownlee,  William  G.  Johnson,  and  John  H.  Bur- 
nett, shall,  within  sixty  days  from  receipt  of  notice  of  this  decision, 
make  joint  application  for  deed  to  lots  1  and  2,  block  8,  Kingfisher, 
Oklahoma,  each  paying  for  the  land  according  to  their  holdings  under 
this  judgment;  that  is,  Woodson  fifty  by  fifty  feet,  Brownlee  ten  by 
fifty  feet,  and  Johnson  and  Burnett  the  remainder  of  said  lots,  and 
the  trustees  shall  make  one  deed  to  the  parties,  describing  the  land 
and  conveying  to  the  parties  according  to  their  respective  holdings. 

Your  office  judgment  is  therefore  thus  modified. 


DECISIONS   RELATING   TO   THE    PUBLIC   LANDS.  105 

PRrV'ATE  LAND  CLAIM— SURVEY -DECREE  OF  COXEIRMATIOX. 

Martinez  et  al.  v.  The  United  States. 

The  instrnotions  for  the  survey  of  a  confirmed  private  claim  must  follow  in  terms 
the  decree  of  confirmation.  The  Department  may  determine  on  appeal  whether 
sneh  instructions  are  in  conformity  with  the  decree,  but  it  can  not  review  the 
action  of  the  court  in  the  matter  of  fixing  the  boundaries  of  said  claim. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 
(J.  I.  H.)  8yl896.  (W.  M.  B.) 

Julian  A.  Martinez,  et  al.  appeal  from  your  office  decision  of  June 
7, 1894,  and  that  of  July  19,  1894,  reaffirming  said  former  decision  in 
the  case  of  said  plaintiffs  against  The  United  States,  wherein  your  said 
office,  for  reasons  therein  coutained,  refused  to  approve  supplemental 
special  instructions  issued  by  the  surveyor-general  under  contract 
Xo.  280,  dated  April  26, 1894,  awarded  to  United  States  deputy  sur- 
veyor Sherrard  Coleman  for  the  survey  of  the  Arroyo  Hondo  land 
grant  (reported  Xo.  159,  office  docket  United  States  court  of  private 
land  claims,  No.  5)  situate  in  Taos  County,  Territory  of  New  Mexico,  as 
confirmed  by  decree  of  said  court,  sitting  at  Santa  Fe,  in  and  for  said 
Territory. 

The  contracting  deputy  surveyor  having  reported  to  the  surveyor- 
general,  after  an  examination  in  the  field  as  to  the  true  locus  of  the 
boundary  calls  of  this  grant  as  given  in  the  original  instructions  for 
the  survey  thereof,  that  it  was  impossible  to  make  a  survey  of  the 
granted  land  under  said  instructions,  asked  that  supplemental  special 
instruction  be  given  in  order  that  the  said  survey  might  be  properly 
and  correctly  executed. 

Upon  drafting  and  submitting,  by  the  surveyor-general,  to  your 
office,  for  approval,  such  instructions,  your  said  office  declined  to 
approve  the  same,  holding  in  referred  to  office  decision  of  June  7, 1894 — 
embodied  in  letter  of  same  date  to  the  surveyor-general — that: 

It  is  .  .  .  .  clearly  evident  that  the  power  to  issue  supplemental  special 
instructions  to  deputy  Coleman  directing  him  to  execute  the  survey  of  the  Arroyo 
Hondo  grant  in  any  manner  which  is  not  in  strict  compliance  with  the  decree  of  con> 
firmatiou  describing  the  boundaries  of  said  grant  does  not  lie  with  you  or  this  office; 
consequently  the  supplemental  special  instructions  issued  by  you  to  deputy  Coleman, 
wherein  he  is  directed  in  fact  to  execute  said  survey  in  direct  contravention  of  the 
terms  of  the  decree  of  confirmation,  cannot  be  legaUy  approved. 

It  is  also  apparent,  from  the  terms  of  the  act  (March  3, 1891, 26  Stat.  358,  section  10) 
referred  to,  that  although  the  boundaries  of  the  Arroyo  Hondo  claim  are  found  to  be 
erroneously  described  in  the  decree  of  confirmation,  the  power  to  correct  said  errors 
of  description  lies  wholly  with  the  court  wherein  the  decision  was  rendered. 

Plaintiffs  assign  as  errors  of  your  office  in  disapproving  the  said 
supplemental  special  instructions  by  the  surveyor-general  to  Deputy 
Surveyor  Coleman,  as  follows,  to  wit : 

I.  Because  the  said  supplemental  instructions  were  correct  and  described  the 
boundaries  of  the  said  grant  as  given  and  set  out  in  the  decree  of  confirmation  of 
the  said  grant. 
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II.  Because  the  bonnilaries  of  the  said  grant  as  described  and- set  out  in  the  decree 
of  confirmation  were  correct,  and  in  exact  compliance  with  the 'boundaries  and  caUs 
given  in  the  original  expediente  of  the  grant. 

III.  Because  the  said  supplemental  special  instrnctions  shonld  have  been  ap- 
proved, and  the  survey  made  in  accordance  therewith  so  that  personfl  wishing  to 
make  objection  might  have  done  so,  and  then  the  plaintiffs  would  have  bad  the 
opportunity  to  answer  any  objections  before  the  court,  as  provided  for  by  the  act  of 
Congress  under  which  the  court  approved  the  grant. 

IV.  Because  the  Honorable  Commissioner  held  that  the  original  special  instruc- 
tions described  the  boundaries  of  the  grant  as  they  appear  in  the  decree  of  confirma- 
tion, whereas  they  are  incorrect,  because  they  do  not  describe  the  boundaries  as 
they  are  in  tho  decree. 

V.  Because  the  United  States  court  of  private  land  claims  fixed  and  designated 
the  boundaries  in  the  decree  after  full  hearing  of  the  case  and  testimony,  and  the 
Commissioner  of  the  General  Land  Office  has  no  power  or  authority  to  change  the 
same  after  final  decree  of  confirmation,  as  in  this  case. 

The  primal  question  which  presen  ts  itself  for  consideration  is :  whether 
the  referred  to  supplemental  special  instructions  fail — **in  any  man- 
ner"— to  conform  to,  or  are  "  not  in  strict  compliance  with  the  decree  of 
confirmation  describing  the  boundaries  of  said  grant ",  and  wherein, 
if  in  any  manner,  the  original  special  instructions  approved  by  your 
of&ce  are  in  non-conformity  therewith. 

To  reach  that  end  it  will  be  necessary  at  this  place  to  set  out  the 
material  or  that  portion  of  said  decree  respecting  the  boundaries,  or 
more  properly  speaking  the  boundary  calls,  of  the  grant,  whi<5h  is  in 
words  following : 

That  the  title  and  claim  of  said  complainants  and  the  other  heirs,  descendants  and 
successors  in  interest  and  title  to  the  oripual  grantee  Nerio  Sisneros  and  the  forty- 
four  families  with  him  in  and  to  the  follciwing  tract  of  land  namely — a  tract  of  laud 
in  said  county  of  Taos  bounded  on  tho  north  by  the  land  mark  of  the  settler  Pablo 
Cordova,  and  on  the  south  by  tho  mouth  of  canou  of  the  Arroyo  Hondo  and  the  land 
mark  of  Pablo  Lucero,  and  on  the  east  by  the  ridge  uf  the  mountain,  and  on  the 
west  with  the  brow  of  Arroyo  Hondo,  (oiisisting  of  twenty-four  thousand  acres,  be 
and  the  same  is  hereby  established  and  confirmed  in  them,  their  heirs,  successors  and 
assigns  forever. 

The  surveyor-general  in  his  letter  to  Deputy  Coleman,  under  date  of 
May  25, 1894,  embodying  supplemental  special  instructions  for  survey 
of  the  grant  in  question,  states: 

It  now  appears  from  your  communication  dated  May  22,  1894  (a  copy  of  which  is 
hereto  attached),  that  from  a  personal  examination  in  the  field,  and  from  testimony 
submitted  to  you  in  relation  to  the  boundary  calls  of  said  grant,  that  you  find  it  im- 
possible to  make  a  survey  of  the  same  according  to  the  special  (original)  instructions 
issued  on  March  26,  1894,  and  you  ask  for  new  instructions  for  the  surv^ey  of  said 
grant. 

In  view  of  the  fact  that  you  do  not  find  the  boundary  calls  of  said  grant  located 
as  they  were  supposed  to  exist  in  the  field  at  the  time  that  the  special  (original) 
instr-uctions  of  March  26,  1894  were  issued  for  the  survey  of  said  grant,  I  therefore 
issue  the  following  supplemental  special  instructions  for  your  guidance  in  the  execu- 
tion of  the  survey  of  said  grant,  to  wit: 

It  appears  from  your  said  communication  and  from  the  statement  of  boundaries, 
that  the  north  boundary  of  this  grant  should  be  establishi^d  through  the  "laud  mark 
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of  the  settler  Pablo  Cordova'^ ;  that  the  soath  boundary  should  be  established  at  the 
mouth  of  the  "  Cafion  of  the  Arroyo  Hondo'',  and  through  the  ''landmark  of  Pablo 
Lucero  " ;  that  the  east  boundary  should  be  established  along  the  '*  ridge  of  the  moun- 
tain;^' and  that  the  west  bouniiary  should  be  established  along  the  ''brow  of  the 
Arroyo  Hondo." 

You  are  therefore  instructed  in  the  execution  of  this  survey  to  proceed  to  the  "  brow 
of  the  Arroyo  Hondo"  which  is  the  west  boundary  call  of  said  grant,  and  at  a 
point  on  the  south  side  of  said  arroyo  you  will  establish  the  beginning  and  S.  W. 
corner  of  the  survey  of  said  tract  as  directed  in  the  manual  of  surveying  instruc- 
tions of  1890;  thence  in  an  easterly  direction  to  the  "land  mark  of  Pablo  Lucero"; 
thence  in  an  easterly  direction  to  a  point  in  the  "mouth  of  the  Cafion  of  the  Arroyo 
Hondo"  on  the  south  side  thereof;  thence  in  an  easterly  direction  to  the  "ridge  of 
the  nionntain",  which  is  designated  in  the  decree  of  approval  and  confirmation  as 
the  esist  boandary  call  of  said  grant,  at  which  point  you  will  establish  the  S.  E. 
comer  of  said  tract;  thence  in  a  northerly  direction,  following  the  "ridge  of  the 
mountain"  to  a  point  on  a  line  in  an  easterly  and  westerly  direction  through  the 
"  land  mark  of  Pablo  Cordova  ",  at  which  point  you  will  establish  the  N.  E.  corner 
of  said  tract;  thence  in  a  westerly  direction  to  the  "land  mark  of  Pablo  Coinlova"; 
thence  in  a  west-erly  direction  to  the  brow  of  the  Arroyo  Hondo,  at  which  point 
yon  wiU  establish  the  N.  W.  comer  of  said  tract;  thence  in  a  southerly  direction 
along  the  "brow  of  the  Arroyo  Hondo"  to  the  place  of  beginning. 

The  decree  of  confirmation  named  five  well  known  and  definitely 
ascertained  land  marks,  or  boundary  calls,  of  this  grant,  and  desig- 
nated DO  more,  doubtless,  for  the  reason  that  a  greater  number  were 
not  known  to  exist,  or  mentioned  in  the  grant.  Be  that  as  it  may,  but 
still  while  it  is  true  that  the  original  special  instructions,  approved  by 
your  office  for  the  survey  of  the  grant,  described  these  said  land  marks, 
or  boundary  calls  precisely  as  they  are  described  in  the  decree  of  the 
court,  yet  a  very  material  and  serious  error  was  made  in  those  instruc- 
tions in  fixing  or  locating  the  situs  of  the  boundary  call  selected  as  the 
beginning  or  starting  point  in  the  proposed  survey,  as  follows,  to-wit: 

Yon  (deputy  surveyor)  are  therefore  instructed  in  the  executiou  of  this  survey, 
to  proceed  to  *Hhe  mouth  of  canon  of  the  Arroyo  Hondo/'  which  is  one  of  the 
boundary  calln,  and  whicli  evidently  means  the  mouth  of  the  Arroyo  Hondo,  where 
the  same  empties  into  the  Rio  Grande  del  Norte,  at  which  point  you  will  establish 
the  beginning  of  the  survey  of  said  tract  by  setting  and  marking  the  beginning  and 
S.  W.  corner  of  said  survey. 

The  court  in  its  decree  did  not  undertake  to  give  the  relative  locations 
of  the  b3undary  calls,  and  for  the  original  instructions  to  locate  the 
boundary  call,  designed  as  the  starting  point  in  the  survey,  some  miles 
distant  east,  from  the  real  situs  constituted  an  error  sufficiently  grave 
to  render  the  survey  made  in  accordance  therewith  defective  and  inac- 
curate, and  which  would  necessarily  cause  the' survey  to  embrace  land 
not  intended  to  go  to  the  grantees.  With  respect  to  the  locus  of  said 
boundary  call  appellants  state  that : 

The  impression  has  existed  with  some,  and  no  doubt  did  with  the  serveyor-general 
when  be  gave  his  original  special  instructions,  that  the  boundary  call ''  the  mouth 
of  the  cafion  of  the  Arroyo  Hondo"  meant  the  junction  of  the  Arroyo  Hondo  aud  the 
Kio  Grande;  this  is  an  error  as  it  (the  point  of  confluence  of  the  two  above  named 
streams)  is  some  seven  miles  west  from  the  point  given  as  one  (Pablo  Lucero)  of  the 
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«oatli  boundar J  calls  in  the  decree ;  and  which  appeared  in  evidence  when  the  grant 
was  confirmed. 

By  reference  to  the  sketch  map,  or  diagram,  of  the  granted  lands — 
hereto  atta^ched  and  marked  exhibit  '*A" — it  will  be  observed  that  "the 
month  of  the  Canon  of  the  Arroyo  Hondo"  is  situate  upon  the  land 
included  in  the  grant  as  confirmed  by  the  court  at  a  point  indicated  by 
the  letter  "B",  being  several  miles  distant  east — instead  of  west — of 
the  other  south  boundary  call  described  as  Pablo  Lucero,  the  relative 
position  of  which  to  the  other  south  boundary  call  is  indicated  by  the 
letter  "C"  upon  the  sketch  map. 

^Notwithstanding  the  fact  that  the  relative  locations  of  the  five 
boundary  calls — ^the  one  to  the  other — does  not  appear  in  the  decree  of 
confirmation,  still  it  is  clear  that  the  boundary  call  "the  mouth  of 
caiion  of  the  Arroyo  Hondo",  is  not  at  the  point  of  confluence  of  the 
Arroyo  Hondo  and  the  Rio  Grande  del  Xorte,  but  is  at  the  point 
where  the  Arroyo  Hondo  comes  out  of  the  mountain  at  the  western 
terminus  or  extremity  of  the  canon,  and  necessarily  is  where  the  said 
canon  ends  and  coincideu tally  terminates  with  the  mountain,  or  the 
spur  or  foot  hill  thereof. 

The  court  designated  "the  brow  of  the  Arroyo  Hondo",  which  evi- 
dently means  the  brow  of  the  Arroyo  Hondo  hill,  as  the  western 
boundary  call,  and  consequently  the  Rio  Grande  cannot  be  the  western 
boundary  of  the  grant,  as  seems  to  have  been  at  first  supposed  by  the 
surveyor-general  as  would  appear  from  his  original  special  instructions, 
since  a  portion  of  the  Canon  de  los  Mestenos  lay  between  the  western 
boundary  of  the  grant  in  question  and  the  said  river. 

It  appears  that  your  office  did  not  only  refuse  to  sanction  the  execu- 
tion of  this  survey  under  the  supplemental  instructions  for  the  reason 
stated,  but  for  the  further  reason  of  alleged  error  on  the  part  of  the 
court  in  describing  the  boundary  calls  of  the  grant,  as  evidenced  by 
your  office  decision  in  the  following  words: 

There  appears  to  be  no  donbt  that  the  boundaries  of  the  grant  as  described  in  the 
decree,  are  erroneous  and  that  the  deputy  cannot  execute  the  survey  of  the  grant 
under  liis  instructions  by  reason  of  existing  errors  in  the  description  of  said  bound- 
aries. 

It  in  also  apparent,  from  the  terms  of  the  act  (March  3,  1891.)  referred  to,  that 
although  the  boundaries  of  the  Arroyo  Hondo  claim  are  found  to  be  erroneously 
described  in  the  decree  of  confirmation,  the  power  to  correct  said  errors  of  descrip- 
tion lies  wholly  with  the  court  wherein  the  decision  was  rendered. 

You  are  therefore  instructed  to  notify  Deputy  Coleman  to  suspend  further  opera- 
tions in  the  survey  of  the  Arroyo  Hondo  grant  under  the  special  instructions  orig- 
inally issued  to  him  under  contract  No.  280;  and  you  will  also  notify  the  U.  S.  court 
of  private  land  claims  of  the  inability  of  the  contracting  deputy  to  execnte  said 
survey  ))y  reason  of  the  erroneous  description  of  the  boundaries  of  said  grant,  as 
emboilied  in  the  decree  of  conHrmation. 

It  is  competent  for  your  office  to  determine  whether  the  special 
instruction  issued  for  the  survey  of  a  laud  grant  confirmed  by  the  court 
of  private  land  claims  are  in  conformity  with  the  decree  of  the  court, 
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but  your  said  office  can  no  more  review  the  action  of  that  court  for  the 
purpose  of  declaring  the  same  erroneous  in  any  particular,  than  it  can 
correct  any  supposed  error  therein. 

There  seems  to  be  considerable  controversy  over  the  eastern  boundary 
of  the  grant  as  fixed  by  the  court,  and  it  further  appears  from  the  record 
that  the  court  was  petitioned  to  reconsider  its  former  action  and  change 
its  finding — reached  after  two  hearings  had  in  the  case — with  respect 
to  the  location  and  description  of  this  boundary  call  of  the  grant 

The  record  shows  that  at  the  April  1894  term,  of  the  court  wherein 
a  final  decision  was  rendered  in  the  case — more  than  a  year  prior 
thereto — a  motion,  based  upon  allegations  of  error  in  the  decree  of  con- 
firmation relative  to  erroneous  description  of  said  boundary  call,  was 
made  to  set  aside  the  said  decree,  and  to  reopen  the  case  for  the  pur 
pose  of  correcting  the  stated  error,  which  motion  was  overruled  after 
being  fully  argued  on  both  sides,  and  all  objections  to  the  decree  hav- 
ing been  fully  considered  by  the  court,  without  disturbance  of  its 
previous  action. 

By  reference  to  sketch  map,  exhibit  "  A",  it  will  be  seen  that  the 
land  mark  "Pablo  Cordova" — the  north  boundary  call  of  the  grant — 
is  indicated  thereon  by  the  letter  "A" ;  the  land  mark  "  the  mouth  of  the 
Arroyo  Hondo  cauon^-one  of  the  south  boundary  calls — by  the  letter 
"B";  the  land  mark  "  Pablo  Lucero" — the  other  south  boundary  call — 
by  the  letter  "0";  '*the  ridge  of  the  mountain" — the  east  boundary 
call — by  the  letter  "D";  and  the  "brow  of  the  Arroyo  Hondo" — the 
west  boundary  call — ^by  the  letter  "  E  ". 

Now  the  locus  of  the  said  boundary  calls,  in  each  particular  instance, 
as  given  or  fixed  in  the  original  special  instructions,  was  not  in  con- 
fomuty  with,  or  rather  do  not  correspond  to,  the  locus  of  said  boundary 
calls  as  they  were  found  to  exist  and  located  by  .the  deputy  surveyor 
from  testimony  taken  in  the  field,  and  as  the  real  situs  thereof  has 
herein  been  shown;  but  the  supplemental  special  instructions  are  found 
to  be  in  strict  conformity  therewith,  and  no  way  in  contravention 
thereof,  so  far  as  I  am  able  to  understand  the  matter,  and  should  have 
been  approved. 

Your  office,  as  is  shown  by  the  record,  was  not  advised  at  the  time 
of  its  decision  of  June  7,  1894,  that  the  attention  of  the  court  had 
already  been  called  to  the  alleged  errors  which  your  office  directed 
should  be  done,  and  that  the  court  had  considered  the  errors  assigned 
and  refusing  to  recede  from  its  former  action  in  such  particular,  reaf- 
firmed its  final  or  former  decision,  but  your  said  office  was  informed  as 
will  appear  from  the  evidence  furnished  by  exhibit  hereto  attached 
marked  "D"  of  the  action  of  the  court  in  the  matter  prior  to  your 
office  decision  of  July  19,  1894,  reaffirming  its  former  decision. 

This  Department  may,  upon  appeal  to  it,  determine  the  question  as 
to  whether  any  specified  instructions  issued  for  the  survey  of  a  land 
grant  confirmed  by  the  court  of  private  land  claims  are  or  are  not  in 
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conformity  with  tbe  decree  of  confirmation^  as  has  herein  been  done, 
but  it  cannot  review  the  action  of  that  court  for  the  purpose  of  pro- 
nouncing tbe  decree  of  said  court  erroneous  in  matters  over  which  it 
has  sole  jurisdiction. 

Upon  the  execution  of  the  survey  under  consideration  the  court  is 
authorized  under  provision  contained  in  paragraphs  two  and  three  of 
section  ten  of  the  act  of  March  3, 1891,  to  consider  and  pass  upon  such 
objections  as  may  be  made  to  the  survey,  with  power  to  correct  any 
error  that  may  appear  therein  as  the  result  of  any  mistake  of  the  court 
in  locating  and  describing  the  boundary  calls  of  the  grant.  It  may 
sometimes  happen,  such  a  thing  is  possible,  that  the  execution  and 
return  of  the  survey  of  a  grant  confirmed  by  the  court,  would  furnish 
valuable  evidences  with  respect  to  the  boundary  calls  thereof  which 
was  not  otherwise  accessible  to  or  obtainable  by  the  court,  in  the  light 
of  which  it  could  shape  and  govern  its  action  in  the  final  adjustment 
of  such  grant. 

In  view  of  the  facts  as  they  appear  of  record  and  above  related,  and 
the  views  herein  expressed,  I  can  reach  no  other  conclusion  than  that 
the  only  alternative  left  your  office,  under  the  circumstances  of  the 
case,  is  to  direct  a  survey  to  be  made,  at  the  earliest  practicable  mo- 
ment, of  this  grant  under  the  supplemental  special  instructions  here- 
tofore issued  by  the  surveyor-general,  or  such  special  instructions  as 
may  be  deemed  advisable,  provided  they  are  in  conformity  with  and 
not  in  contravention  of  the  decree  of  confirmation,  and  it  is  so  ordered. 

The  decisions  of  your  office  above  referred  to  are  hereby  reversed. 


HOMESTEAD  ENTRY— PKEUMINARY  AFFTDAVIT. 

Thompson  bt  al,  v.  GBEaoBY. 

The  validity  of  an  entry  is  Dot  affected  by  the  fact  that  the  preliminary  afiSdavit  is 
executed  before  the  land  is  formally  declared  open  to  entry,  where,  prior  theretOi 
the  land  in  question  was  restored  to  the  pubhc  domain  by  an  act  of  Congress. 

Secretary  Smith  to  the  Oammissioner  of  the  Oeneral  Land  Office,  February 
(J.  I.  H.)  8,1896.  (P.  W.  C.) 

I  have  considered  the  appeals  filed  on  behalf  of  F.  P.  Thompson  and 
Lars  J.  Elippen  from  your  office  decisions  of  March  13th  and  April 
26th,  1895,  denying  their  applications  to  contest  the  homestead  entry 
of  James  P.  Gregory,  made  February  23, 1891,  covering  the  S.  J  of  the 
SB.  i  and  8.  i  of  SW.  4,  Sec.  27,  T.  49  N.,  K.  10  W.,  Ashland  land 
district,  Wisconsin. 

This  land  is  a  part  of  that  appertaining  to  the  grant  for  the  uncon- 
structed  portion  of  the  Wisconsin  Central  Kailroad,  which  was  forfeited 
and  restored  to  the  public  domain  by  the  act  of  Congress  approved 
September  29,  1890  (26  Stat.,  496). 
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Under  orders  issued  by  your  office,  a  published  notice  of  tbe  resto- 
ration was  given,  and  entries  were  not  accepted  until  February  23, 1891. 

On  that  uay  Gregory  made  homestead  entry  as  before  stated. 

Same  day  Klippen  tendered  homestead  entry  for  part  of  the  land 
included  in  Gregory's  entry,  alleging  settlement  thereon  in  May,  1890. 
This  application  was  rejected  for  conflict  with  the  entry  by  Gregory, 
and  Klippen  then  tiled  a  contest  against  Gregory's  entry,  alleging  prior 
settlement,  residence  and  improvements,  and  claiming  a  preferred  right 
of  entry  under  the  second  section  of  the  forfeiture  act. 

Thompson  on  February  23, 1891,  also  applied  to  make  entry  of  the 
land  covered  by  Gregory's  entry,  which  application  was  rejected  for 
conflict,  and  on  March  19th  following  he  also  filed  a  contest  against 
Gregory's  entry,  alleging  prior  settlement. 

Hearing  was  duly  held  upon  these  contests,  and  upon  the  record 
made  the  local  officers  recommended  that  they  be  dismissed. 

Your  office  decision  upon  said  contests  sustained  the  recommenda- 
tion of  the  local  officers,  and  Thompson  and  Klippen  appealed  to  this 
Department. 

Said  appeals  were  considered  in  departmental  decision  of  May  21, 
1894  (not  reported),  in  which  it  was  held  that  neither  Thompson  nor 
Klippen  gained  any  rights  superior  to  Gregory  under  their  settlements 
and  residence  as  alleged. 

A  motion  was  filed  on  behalf  of  Klippen  for  a  review  of  said  decision, 
but  said  motion  was  denied  December  26, 1894. 

From  the  record  now  before  me  it  appears  that  on  September  1, 1894, 
Thompson  filed  a  second  contest  against  Gregory's  entry,  alleging — 

i.  That  said  homestead  entry  is  IHegal  for  the  reason  that  it  is  not  founded  upon  a 
good  and  sufficient  homestead  affidavit,  hut  upon  au  affidavit  executed  Fehrnary  21, 
1891,  whereas  the  land  described  did  not  become  subject  to  entry  until  February  23, 
1891. 

2.  That  said  homestead  entry  was  fraudulently  allowed  by  the  then  register  and 
receiver  of  the  U.  S.  Land  Office,  acting  in  collusion  with  one  Arthur  Osborne,  the 
business  partner  of  said  receiver. 

3.  That  the  said  Gregory  has  since  the  allowance  of  his  said  homestead  entry 
wholly  failed  to  reside  upon  and  cultivate  the  land  embraced  therein,  and  has  for 
more  than  six  months  prior  hereto  failed  to  reside  upon  said  land. 

On  January  8,  1895,  Klippen  also  filed  a  second  contest  against 
Gregory's  entry,  alleging — 

That  he  has  known  said  land  since  May  10th,  1890;  that  he  has  been  on  said  land 
making  the  same  his  home  ever  since  May  10th,  1890,  and  often  inspected  each  of  its 
legal  subdivisions,  and  personally  knows  that  neither  the  homestead  claimant,  James 
T.  Gregory,  nor  any  other  person  has  a  legal  residence,  or  settlement,  on  said  tract, 
except  himself.  And  affiant  further  says  on  personal  knowledge,  that  the  sworn 
statements  of  said  James  T.  Gregory  and  his  witnesses  at  his  said  final  proof,  as  to 
residence  or  settlement  of  said  James  T.  Gregory,  on  said  tract  of  laud  at  any  time 
since  May  10th,  1890,  are  in  aU  essential  particulars  false  and  untrue,  and  said  final 
proof  is  fraudulent.. 
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These  applications  to  contest  were  considered  in  your  office  letter  of 
March  13,  1895,  and  denied. 

In  denying  that  filed  by  Thompson,  it  was  held  that  the  first  ground 
of  contest,  viz.,  that  attacking  the  validity  of  Gregory's  homestead 
affidavit,  will  not  be  investigated  because  in  departmental  decision  of 
December  26,  1894,  denying  a  motion  filed  for  the  review  of  depart- 
mental decision  in  the  case  of  La  Ghapelle  v.  Eoss,  the  same  question 
was  considered  and  similar  affidavit  to  that  made  by  Gregory  was  held 
to  be  good. 

In  the  decision  referred  to,  which  was  not  reported,  it  was  held  on 
the  authority  of  the  decision  in  the  case  of  McKernan  r.  Baily  (17 
L.  D.,  494),  that  land  having  a  like  status  to  that  here  involved,  was 
restored  to  the  public  domain  by  the  passage  of  the  act  of  September 
29,  1890  {supra)^  and  that  any  affidavit  executed  subsequently  to  that 
date  must  be  held  to  be  valid. 

The  land  was  therefore  held  not  to  be  in  the  same  condition  as  that 
involved  in  the  case  of  Smith  v.  Malone  (18  L.  D.,  482),  and  for  that 
reason  the  ruling  made  in  the  last  named  case  was  held  not  to  apply* 
To  this  extent  your  office  decision  is  affirmed. 

The  reason  assigned  for  denying  the  application  upon  the  second  and 
third  grounds,  is  that — 

Thompsou's  allegations  are  corroborated  upon  actual  knowledge  as  to  the  charge 
relative  to  the  entryman's  homestead  affidavit,  and  upon  information  and  belief  as 

to  (he  other  charges The  aUegations  in  Thompson's  contest  affidavit 

based  upon  information  and  belief,  are  not  sufficiently  alleged  to  warrant  an  investi- 
gation.    Patterson  r.  Massey  (16  L.  D.,  391). 

The  corroborating  affidavit  accompanying  Thompson's  affidavit  of 
contest  is  as  follows: 

Personally  appeared  before  me  Alden  K.  Batson  and  John  O'Reilly,  who  being  duly 
sworn  depose  and  say,  each  for  himself,  that  he  has  read  the  foregoing  affidavit  of 
Frank  P.  Thompson,  that  he  is  well  acquainted  with  the  facts  therein  stated,  with 
respect  to  the  date  of  the  execution  of  said  James  T.  Gregory's  homestead  affidavit, 
and  with  respect  to  his  failure  to  reside  npon  the  land  claimed  by  him  as  a  home- 
stead, and  know  them  to  be  true;  and  that  as  to  these  averments  made  upon  informa- 
tion and  belief  concerning  the  collusion  between  R.  C.  Heydlauff  and  Arthur  Osborne 
they  are  true  to  the  best  of  his  information  and  belief. 

It  will  thus  be  seen  that  the  charge  of  abandonment  was  duly  cor- 
roborated. 

After  this  contest  had  been  filed  Gregory  offered  proof,  against  the 
acceptance  of  which  Thompson  protested  and  asked  for  a  hearing  upon 
his  contest  filed  in  September,  1894. 

This  was  forwarded  to  your  office,  together  with  the  contest  affidavit^ 
without  action,  the  local  officers  believing  it  was  questionable  whether 
the  receiver  was  qualified  to  take  action  in  the  matter,  inasmuch  as 
the  defendant  is  one  of  the  receiver's  official  bondsmen. 

Your  office  letter  "A"  of  January  9,  1895,  advised  the  local  officers 
that  the  receiver  was  not  disqualified,  and  instead  of  returning  the 
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affidavit  of  contest  for  proper  action  it  was  considered  by  your  office  in 
connection  with  a  prior  application  made  by  Thompson  to  enter  this 
laud. 

It  is  clear  that  the  case  between  these  parties  before  considered  by 
this  Department  in  nowise  involved  Gregory's  compliance  with  law. 

In  the  affidavit  filed  by  Thompson  in  September,  1894,  it  is  charged 
that  Gregory  had  wholly  failed  to  reside  upon  and  cultivate  the  landy 
and  had.  for  more  than  six  months  prior  thereto,  failed  to  reside  thereon, 
and  in  the  affidavit  ftle<l  by  Klippen,  it  is  further  charged  that  Gregory's 
final  proof  is  false,  untrue  and  fraudulent. 

The  affidavit  of  contest  filed  by  Thompson  on  September  1,  1894, 
seems  to  contain  a  sufficient  charge  of  abandonment  to  warrant  tlie 
ordering  of  a  hearing  thereon,  and  your  office  decision  denying  the  same 
is  reversed,  and  the  papers  herewith  returned,  and  you  will  instruct  the 
local  officers  to  issue  notice  under  Thompson's  contest  upon  the  charge 
of  abandonment  and  proceed  with  the  same  as  in  other  cases  made  and 
provided.  Action  upon  the  charges  contained  in  the  affidavit  filed  by 
Klippen  will  be  suspended  to  await  the  result  of  Thompson's  contest. 


PlLACnCE— RULE  TO  SHOW  CAUSE-BURDEX  OF  PROOF-COSTS. 

Webb  v.  Davis. 

Where  au  intervening  entry  man  is  caUed  upon  to  show  canse  why  his  entry  should 
not  be  canceled,  and  the  right  of  a  prior  adverse  claimant  under  a  homestead 
declarator3'  statement  recognized,  the  burden  of  proof  is  upon  said  entryman, 
and  tlie  costs  in  such  proceeding  should  be  taxed  in  accordance  with  rule  55  of 
practice. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  8,  1896.  (0.  J.  W,) 

October  17, 1893,  Jeremiah  Webb  filed  homestead  declaratory  state- 
ment No.  128  for  NW.  \  of  Sec.  31,  T.  20  N.,  R.  3  W.,  I.  M. 

October  25,  1893,  John  F.  Davis  made  homestead  entry  No.  2855  for 
the  same  land. 

November  6, 1893,  Robert  J.  Webb  applied  to  make  a  homestead 
entry  under  his  said  filing  No.  128.  His  application  was  accompanied 
by  the  usual  affidavits  and  one  in  addition  thereto  in  which  he  explained 
the  apparent  difl'erence  in  the  name  in  which  the  fihng  was  made,  and 
the  one  in  which  the  application  was  made,  and  showing  that  they 
meant  the  same  person. 

On  January  8, 1894,  the  register  issued  notice  to  Davis  requiring  him 
to  appear  and  show  cause  why  his  entry  should  not  be  canceled,  and 
that  of  Webb  be  allowed.  At  the  time  designated  the  parties  appeared 
and  Davis  on  his  motion,  was  made  a  party  defendant. 

Webb  submitted  testimony  on  the  subject  of  his  settlement  on,  and 
improvement  of,  the  land,  on  the  first  day,  and  closed. 
10332— VOL  22 8 
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On  the  following  day  he  was  required  before  the  case  proceeded,  to 
deposit  fifteen  dollars  to  defray  the  costs  of  taking  farther  testimony. 
Webb  declared  himself  unable  to  make  the  deposit  at  that  time,  where- 
upou  Davis  moved  the  dismission  of  the  case  for  want  of  prosecution, 
which  motion  was  sustained.  Webb  appealed,  and  on  September  20, 
1894,  your  oflSce  afHrmed  said  decision. 

On  November  1,  1894,  Webb  appealed  from  your  office  decision 
alleging  error  in  holding  that  he  was  a  party  plaintiff  and  bound  for 
the  costs  of  Davis'  testimony,  and  in  holding  that  le  (Webb)  had  not 
shown  that  he  was  the  same  person  who  made  the  soldier^s  declaratory 
statement. 

The  affidavit  of  Webb  explanatory  of  the  apparent  discrepancy  in 
the  names  in  which  the  filing,  and  the  application  to  enter  were  made, 
shows  that  Webb,  who  makes  this  application,  is  the  soldier  and  iden- 
tical person  who  filled  the  declaratory  statement.  This  affidavit  is 
prima  facie  true;  completes  the  record,  and  entitled  Webb  to  make 
entry  unless  Davis  contests  the  truth  of  his  showing.  Davis  was  called 
upon  to  show  cause  why  his  entry  should  not  be  canceled  and  Webb 
allowed  to  transmute  his  filing  to  a  homestead  entry.  The  burden  was 
upon 'Davis  to  show  some  fact  which  would  defeat  Webb's  right  to 
enter,  and  he  would  necessarily  occupy  the  position  of  a  plaintiii'  in 
making  such  showmg.  It  was  error  to  require  Webb  to  deposit  money 
to  pay  for  taking  further  testimony,  especially  when  he  was  not  offer- 
ing or  asking  for  further  testimony.  If  the  hearing  had  proceeded,  tlie 
costs  of  further  testimony  should  have  been  taxed  in  accordance  with 
rule  No.  55  of  practice.  The  record  as  it  stands  makes  a  jprtnm  facie 
case  in  favor  of  Webb,  which  requires  the  cancellation  of  Davis'  home- 
stead entry,  and  that  Webb  be  allowed  to  make  entry,  unless  Davis 
shows  affirmatively  some  lawful  reason  why  he  should  not  l)e  so  allowed 

Your  office  decision  is  reversed  and  the  case  remanded  for  further 
hearing,  and  Davis  is  allowed  thirty  days  from  notice  of  this  decision 
within  which  to  introduce  testimony  if  he  desires  tp  do  so  at  his  own 
cost,  and  failing  to  do  so,  his  entry  will  be  canceled  and  Webb's  appli- 
cation allowed. 


HOMESTEAD  ENTRY-PRELIMINARY   AFFIDAVIT-EQUITABLE    ACTION. 

Michael  Leahy. 

The  preliminary  affidavit  (form  4—102  b)  should  be  executed  withio  the  district 
in  which  tUe  land  is  situated ;  but  where  not  so  made,  an  entry  may  be  equitably 
confirmed  for  the  benefit  of  a  purchaser  whose  good  faith  is  apparent. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  February 
(J.  1.  H.)  8,1896.  (C.  W.  P.) 

The  land  involved  herein  is  the  8.  J  of  the  NE.  J,  the  NW.  \  of  the 
NE.  J,  and  the  NE.  J  of  the  NW.  \  of  section  17,  T.  28  K,  K.  27  E,, 
Waterville  land  district,  Washington. 
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It  appears  that,  by  your  office  letter,  dated  June  20, 1894,  the  pre- 
emption cash  entry,  No.  475,  made  on  January  21,  1893,  by  Michael 
Leahy  for  said  land,  was  suspended,  and  preliminary  affidavit  (form  4 — 
102  b)  required,  and  that  on  July  14,  1894,  the  local  officers  transmitted 
the  affidavit  of  Dennis  J.  Leahy  to  theell'ect  that  he  had  purchased  the 
claim  of  Michael  Leahy,  who  had  left  the  country,  aud  was  now  resid- 
ing in  Kilrain,  Province  of  Quebec,  Canada.  In  his  affidavit  it  is  stated 
that  he  had  known  Michael  Leahy  for  twenty-seven  years  past,  and 
knew  that,  previous  to  niakiug  proof,  he  had  not  filed  for  or  eutered 
uiK)n,  any  tract  which,  with  that  covered  by  his  preemption  entry, 
would  make  more  than  three  hundred  and  twenty  acres,  and  he  asks 
that  his  affidavit,  thus  presented,  may  be  accepted  as  a  compliance  with 
the  requirements  of  your  office. 

By  your  office  letter  of  August  14,  1894,  you  refused  to  accept  the 
affidavit  of  Dennis  J.  Leahy  m  these  words:— 

You  are  advised  that  the  affidavit  in  question  cannot  be  subscribed  to  outside 
of  the  land  district  m  which  the  laud  is  situated  (WiUiam  K.  Short>  18  L.  D.,  232), 
nor  does  authority  exist  for  accepting  such,  made  by  a  party  other  than  the  claimant 
himself. 

Therefore  yon  are  directed  to  notify  the  claimant  that  he  is  hereby  allowed  sixty 
davs  within  which  to  furnish  the  affidavit  taken  in  the  Waterville  district.  In 
default  of  compliance  herewith  the  entry  will  be  cancelled. 

Michael  and  Dennis  J.  Leahy  appealed  to  the  Department,  and  with 
their  appeal  filed  an  affidavit  (form  4 — 102  b)  executed  by  Michael  Leahy 
before  a  notary  public  at  the  village  of  Huntingdon  in  the  county  of 
HuDtingdon,  in  the  province  of  Quebec  and  the  Dominion  of  Canada. 

This  affidavit  can  not  be  received  because  made  outside  of  the  land 
district  in  which  the  land  is  situated  (William  K.  Short,  supra);  but  in 
the  absence  of  any  adverse  claim,  if  the  proof  of  the  purchase  and  of 
the  good  faith  of  the  purchaser  be  satisfactory,  I  think  the  entry  should 
be  referred  to  the  board  of  equitable  adjudication  (Charles  Lehman, 
8  L.  D.,  486). 

The  decision  of  your  office  is  modified  accordingly. 


OKIiAHOMA  TOW^N  LOTS-EVIDENCE  OF  OCCUPANCY. 

John  C.  Eowland. 

A  duly  verified  and  recorded  application  for  tbe  registration  of  a  town  lot  claim, 
wherein  occupancy  and  improvement  are  alleged,  constitutes  such  '^  paper  evi- 
dence "  of  occupancy  as  the  statute  contemplates,  and  may  be  accepted  for  such 
porpose,  in  the  absence  of  any  adverse  claim  or  protest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 
(J,  LH.)  8,1696.  (E.  E.  W.) 

On  the  8th  of  November,  1893,  John  C,  Rowland,  above  named, 
applied  for  deed  to  lot  11,  of  block  20,  in  Enid,  Oklahoma.  His  appli- 
cation was  rejected  by  the  trustees,  one  of  them  dissenting  in  his  favor, 
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and  he  appealed  to  the  Commissioner.  On  the  16th  of  November, 
1894,  the  Commissioner  affirmed  the  decision  of  the  trustees,  and  the 
applicant  appealed  to  the  Secretary. 

The  record  shows  that  on  the  19th  of  September,  1893,  J.  N.  Turner 
filed  with  the  recorder  of  deeds  for  the  county  a  verified  application 
for  registration  of  claim  to  the  lot,  and  that  the  same  was  recorded. 
In  this  application  Turner  alleged  that  he  made  settlement  on  the  lot 
on  the  16th  of  September,  1893,  which  was  the  opening  day  of  that 
part  of  the  Territory;  that  he  had  made  good  and  substantial  improve- 
ments on  the  lot,  and  resided  on  it  continuously  since  making'  settle- 
ment. 

The  townsite  entry  was  made  on  the  11th  of  October,  1893. 

Sixteen  days  later,  the  27th  of  October,  1893,  Turner  assigiie^l  his 
right  to  the  lot  to  Newton  Burwell,  and  on  the  8th  of  November,  1893, 
Burwell  assigned  to  Rowland.  These  assignments  were  in  writing  on 
the  said  application  for  registration. 

In  his  application  for  deed  Rowland  alleges  Turner's  registration  of 
settlement  and  claim,  the  assignments  aforesaid,  and  also  that  he  had 
taken  possession  and  then  occupied  the  lot. 

In  the  Commissioner's  decision  he  says : 

After  carefully  considering  this  oaso  I  must  conclude  that  the  occupancy  of  Turner 
was  not  such  us  is  contemplated  by  the  townsite  law.  He  made  affidavit  that  he 
resided  on  the  lot  from  November  16  to  19,  1893,  but  there  iH  nothing  to  show  that 

he  was  occupying  the  lot  at  the  date  of  townsite  entry The  *' papers'* 

filed  canuot  be  accepted  as  sufficient  evideuce  of  '*  possession  under  claim  of  owner- 
ship," as  contended.  The  ....  decision  of  (the  trustees)  is  affirmed,  and 
Rowland's  application  is  rejected. 

It  is  provided  in  section  2  of  the  act  of  Congress  of  May  14,  1890 
(26  Stat.,  109),  that 

any  certificate  or  other  paper  evidence  of  claim  duly  issued  by  the  authority  recog- 
nized ior  such  purpose  by  the  people  residing  upon  any  townsite  .  .  .  shall  be 
taken  as  evidence  of  the  occupancy  by  the  holder  thereof  of  the  lot  or  lota  therein 
described,  except  that  where  there  is  an  adverse  claim  to  said  property  such  cenifi- 
cate  shall  only  be  prima /acie  evidence  of  the  claim  of  occupancy  of  the  holder. 

Turner's  application  for  registration  of  his  claim,  alleging  settlement, 
improvement  and  occupancy,  having  been  recorded  in  the  office  of  the 
recorder  of  deeds,  it  constitutes  such  paper  evidence  as  is  contemplated 
by  this  statute,  and  as  there  is  no  adverse  claim,  and  no  protest  from 
the  town  of  Enid,  it  must  be  accepted  as  evidence  of  his  occupancy  at 
the  date  of  the  townsite  entry.  His  assignment  to  Burwell  was  not 
made  until  after  the  townsite  entry. 

The  decision  of  the  Commissioner  of  the  General  Land  Office  is 
reversed,  and  the  trustees  will  be  directed  to  make  deed  to  the  applicant. 
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RAILROAD  LAND-SECTION  8,  ACT  OF  SEPTEMBER  89,  1890. 

MOOBE   V.  MCGUIRB. 

One  claiming  the  status  of  a  licensee  on  railroad  land,  by  virtue  of  settlement  thereon 
under  circular  invitation  of  the  company,  must  show  that  he  has  made  applica- 
tion to  the  company  for  the  right  of  occupancy  or  purchase. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  8,  1896.  (F.  W.  C.) 

1  have  considered  a  petition  filed  on  behalf  of  Edwin  Moore  for  recon- 
sideration of  departmental  decision  of  Kovember  5, 1895  (21  L.  D.,  392), 
in  the  case  of  Edwin  Moore  v,  Philip  McGuire,  involving  the  E.  J  SB.  J, 
SW.  \  SE,  4  and  SE.  \  SW.  J,  Sec.  33,  T.  14  S.,  R.  7  E.,  San  Francisco 
land  district,  California,  in  which  departmental  decision  of  October  20, 
1893,  in  said  case  was  recalled  and  vacated  and  your  ofSce  decision 
denying  to  Moore  the  right  to  purchase  said  land  under  the  provisions 
of  section  3,  of  the  act  of  September  29,  1890  (26  Stat.,  496),  was 
affirmed. 

Thi.s  i>etition  is  in  the  nature  of  a  motion  for  re-review. 

Under  the  authority  of  the  decision  of  this  Department  in  the  case 
of  Eastman  v,  Wiseman  (18  L.  D.,  337),  your  office  decision  of  October 
20, 1893,  denying  Moore's  claimed  right  of  purchase,  was  reversed  by 
departmental  decision  of  June  1,  1895  (not  reported). 

For  the  review  of  said  decision  a  motion  was  filed  on  behalf  of 
McGuire,  and  in  departmental  decision  of  November  5,  1895  (suj^ra)^ 
the  decision  of  October  20,  1893,  was  recalled,  as  before  stated,  for  the 
reason  that  it  was  shown  that  Moore  did  not  apply  to  the  company 
until  July  22, 1889. 

The  third  section  of  the  act  of  September  29,  1890  {supra\  grants 
the  right  to  purchase  any  of  the  lands  forfeited  by  the  first  section  of 
said  act,  to  qualified  persons  who 

are  in  possession  of  any  of  the  lands  affected  by  auy  such  grant  and  hereby  resumed 
by  und  restored  to  the  United  States,  under  deed,  written  contract  with,  or  license 
from,  the  State  or  corporation  to  which  such  grant  was  made,  or  its  assignees, 
executed  prior  to  January  first,  eighteen  hundred  and  eighty-eight.     .     .     . 

In  the  case  of  James  C.  Daly,  on  review  (18  L.  D.,  571),  it  was  said: 

The  Department  has  held,  in  the  case  of  Eastman  r.  Wiseman  (18  L.  D.,  337 — 
syllabus),  that  the  provisions  of  said  section  three  ''extend  to  one  who  takes  pos- 
session of  and  improves  lands  under  the  circular  invitation  of  the  company,  and  in 
accordance  with  said  circular  applies  to  purchase  said  lands  of  the  company. ''  But 
Daly  does  not  show,  as  was  shown  in  the  case  cited,  that  he  ever  applied  to  purchase 
the  land  now  in  question.  In  that  case  the  applicant  received  a  postal  card  inform- 
ing him  that  his  application  had  been  received,  stating  {inter  alia)  that  bona  fide 
settlement,  or  improvement  of  such  character  as  would  be  evidence  of  his  inten- 
tion to  purchase,  was  necessary,  before  any  right  by  virtue  of  his  application  could 
be  obtained;  and  this  postal  card  was  held  to  be,  by  implication,  a  license  to  take 
possession  of  the  land. 
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It  was  upon  this  constraetion  that  it  was  held  that  Moore  was  not 
entitled  to  purchase  under  the  3rd  section  of  the  act  of  September  29, 
1890  (supra),  because  he  did  not  apply  to  the  company  until  after  Janu- 
ary 1,  1888. 

In  the  petition  now  under  consideration  it  is  urged  that — 

The  Daly  decision  and  the  Eastman  r.  Wiseman  decisions  are  undoubtedly  correct 
holdings  under  the  requirements  of  the  Northern  Pacifio  Railroad  circulars,  and  a 
license  could  not  exist  there  without  written  notice  of  settlement  to  the  railroad  com- 
pany. They  were  required  to  tile  this  notice  and  to  agree  to  enter  into  a  contract 
to  purchase  within  ninety  days  from  notice  from  the  company  that  the  price  was 
fixed.  See  Eastman  v.  Wiseman  (18  L.  D.,  339)  where  the  N.  P.  R.  R.  Co.,  circular  is 
set  out  and  the  Secretar^''s  holding  at  bottom  of  page  340  that  such  filing  was  imper- 
ative. 

m 

We  respectfully  suggest  no  such  requirements  were  made  by  the  Southern  Pacific 
Railroad  Company  and  hence  we  say  and  suggest  that  where  the  circulars  and  require- 
ments are  so  entirely  different  in  their  conditions  and  where  the  Southern  Pacific 
Railroad  Company's  circular  of  invitation  and  instructions  contained  no  such  imper- 
ative requirement,  is  it,  we  suggest,  correct  to  decide  applications  under  Southern 
Pacific's  claimed  licenses  under  Northern  Pacific  Railroad  Company's  requirements f 
Each  had  its  circular.  Each  its  requirements;  and  as  to  what  constitutes  the  license 
of  each  railroad,  should,  we  suggest,  be  governed  by  local  circulars,  invitations,  sur- 
roundings and  decisions  of  tribunals  where  the  matter  has  been  passed  upon 

Accompanying  the  petition  is  a  copy  of  the  circular  issued  by  the 
Southern  Pacific  R.  R.  Co.,  dated  June  1, 1877. 

The  4th  and  5th  sections  of  said  circular  read  as  follows: 

Sec.  4.  Settlement  before  Patent. — The  company  invites  settlers  to  go  on  the  lands 
before  patents  are  issued  or  the  road  is  completed ;  and  intends,  in  such  cases,  to  sell 
to  them  in  preference  to  any  other  applicants,  and  at  prices  based  upon  the  value  of 
the  laud  without  the  improvements  put  upon  it  by  the  settlers.  It  makes  no  definite 
contract  with  any  individual  upon  this  basis,  but  it  treats  all  fairly.  It  will  not  sell 
to  somebody  else,  merely  because  the  latter  offers  a  higher  price.  It  will  not  sell  to 
any  one  land  that  may  be  required  by  it  for  railroad  purposes,  sach  as  places  for 
depots,  stations,  etc.,  or  for  town  sites. 

Sec.  5.  Land  Policy  of  Company. — The  policy  of  the  company  has  always  been,  and 
is  now,  to  encourage  the  settlement  of  its  lands  in  small  tracts,  by  persons  who  will 
live  on  and  cultivate  them.  To  this  end  settlers  are  invited  to  make  applications  to 
buy  and  to  occupy  and  put  to  use  the  vacant  lands  until  such  time  as  they  shall  be 
ready  for  sale.  If  the  settler  desired  to  buy,  the  company  gives  him  the  first  privi- 
lege of  purchase  at  the  fixed  price,  which,  in  every  case,  shall  only  be  the  value  of 
the  land,  without  regard  to  the  improvements.  It  must  be  understood  that  the 
application  of  a  speculator,  or  of  a  person  who  does  not  improve  or  occupy  the  land, 
will  not,  although  received  first,  take  precedence  or  priority  of  that  of  the  settler 
whose  application  may,  perhaps,  be  filed  last  of  all.  The  actual  settler,  in  good 
faith,  will  be  preferred  always,  and  the  land  will  be  sold  to  him  as  against  every 
other  applicant.  The  company  also  wishes  it  to  be  known  that  a  mere  application 
to  buy  land,  unaccompanied  by  actual  improvement  or  settlement,  confers  no  right 
or  privilege  which  should  prevent  an  actual  settler  from  taking  it,  if  vacant,  into 
possession,  and  cultivating  and  improving  it. 

When  there  are  two  or  more  applicants  for  the  same  tract  of  land,  an  adjudication 
of  their  respective  claims  will  be  made  by  the  land* agent,  upon  due  notice  given  to 
the  parties,  and  the  right  to  buy,  at  the  graded  price,  will  be  awarded  to  the  appli- 
cant who  shall  be  deemed  to  have  the  most  equitable  claim. 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  119 

It  is  very  plain  to  me  that  an  application  is  contemplated  by  this  cir- 
calar  where  the  party  desires  to  occupy  or  buy  of  the  company. 

Without  such  application  the  company  would  have  no  means  of  know- 
ing the  exact  tracts  desired  or  claimed  by  each  particular  settler. 

From  a  review  of  the  matter  I  can  see  no  good  reason  to  reconsider 
departmental  decision  of  November  5, 1895,  and  the  same  is  adhered  to 
and  the  petition,  which  is  herewith  enclosed  for  the  files  of  your  office^ 
is  denied 


towxsite  entries  ix  alaska. 

Obdbb. 

Amending  Paragraph  J24j  Regulations  of  June  5, 1891. 

DEPABTMENT  of  THE  INTERIOR, 

General  Land  Office, 
Washington,  D.  (7.,  May  6, 1895. 
It  is  hereby  ordered  that  paragraph  24  of  Regulations  of  June  3, 
1891, 12  L.  D.,  583,  to  carry  into  effect  certain  provisions  for  allowing 
townsite  entries  in  Alaska  be  and  the  same  is  hereby  amended  by  strik- 
ing out  the  words  "  the  governor,  judge  of  the  district  court,  and  mar- 
shall  of  the  Territory  of  Alaska  are  constituted  a  board  and  it  is 
hereby  made  a  part  of  their  official  duties,"  in  the  tenth,  eleventh  and 
twelfth  lines  thereof,  and  inserting  in  lieu  thereof  the  words  "  such 
employe  or  employes  of  the  Government  as  shall  be  designated  or 
detailed  for  that  purpose  shall  constitute  a  board  whose  duty  it  shall 
be,'^  so  that  said  paragraph,  when  so  amended,  shall  read  as  follows 
to  wit : 

24.  The  fee-simple  title  to  certaiu  real  estate  In  the  towns  of  Sitka  and  Kodiak 
-was  conferred  nnder  Russian  rule  upon  certain  individuals  and  the  Greek  Oriental 
Churchy  and  confirmed  by  the  treaty  coucladed  March  30,  1867,. between  the  United 
States  and  the  Emperor  of  Russia  (15  Stat,  at  Large,  530) ;  other  real  property  is 
now  held  and  occupied  by  the  United  States  in  several  of  the  Alaska  towns  for  school 
and  other  public  purposes;  while  it  is  perhaps  desirable  that  still  other  lots  or 
blocks  in  those  towns  that  take  advantage  of  the  provisions  of  said  act,  should  be 
reserved  to  meet  the  future  requirements  for  school  pui'poses,  or  as  sites  for  Govern- 
ment buildings ;  therefore,  such  employe  or  employes  of  the  Government  as  shall  be 
designated  or  detailed  for  that  purpose  shall  constitute  a  board  whose  duty  it  shall 
be,  as  soon  as  notified  by  the  United  States  marshal  that  the  duplicate  receipt  for 
the  money  deposited  to  defray  the  costs  of  a  special  survey  of  the  exterior  lines  of 
such  town  site  has  been  received  by  him,  to  go  upon  the  land  applied  for  and  inquire 
into  the  title  to  the  several  private  claims  held  therein  under  Russian  conveyances, 
and  to  fix  and  determine  the  proper  metes  and  bounds  of  the  same,  as  originally 
granted  and  claimed  at  the  date  of  our  acquisition  of  said  Territory.  Such  board 
will  duly  notify  the  present  owners  of  said  private  claims  both  of  their  right  to 
submit  testimony  and  documents,  either  in  person  or  by  attorney,  in  support  of  their 
several  claims  and  of  their  right,  within  thirty  days  from  receipt  of  notice  of  the 
conclusions  of  said  board,  to  file  an  appeal  therefrom,  with  said  board,  for  transmis- 
sion to  this  office.     Should  any  one  of  such  parties  be  dissatisfied  with  the  decision 
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of  this  office  in  such  a  case,  he  may  still  further  prosecute  an  appeal  to  the  Secre- 
tary of  the  Interior  upon  such  terms  as  shall  be  prescribed  in  each  individual  caae. 
Proper  evidence  of  notice  should  be  taken  by  said  board  in  all  cases,  and  a  record 
of  nil  testimony  submitted  to  them  should  be  kept.  If  an  appeal  is  taken,  the  same, 
together  with  the  decision  of  the  board  and  all  papers  and  evidence  affecting  the 
claims  of  the  appellant,  should  be  forwarded  direct  to  this  office.  Should  no  appeal 
l]|e  taken,  the  report  of  the  board  should  be  filed  with  the  United  States  marshal,  ex 
officio  surveyor-general,  for  his  use  and  guidance,  as  hereinafter  directed. 

It  shall  also  be  the  official  duty  of  said  board  to  approximately  fix  and  determine 
the  metes  and  bounds  of  all  lots  and  blocks  in  any  such  town  site  now  occupied  by 
the  Government  for  school  or  )ther  public  purposes,  and  of  all  unclaimed  lots  or 
blocks,  which,  in  their  judgment,  should  be  reserved  for  school  or  any  other  purpose  ; 
and  to  make  report  of  such  investigations  to  the  ex  officio  surveyor-general,  for  his 
use  and  guidance,  as  also  hereinafter  directed,  should  no  appeal  be  filed  therefrom. 

Should  an  appeal  f^om  the  action  or  decision  of  such  board  be  tiled  in  any  case,  no 
further  action  will  be  taken  by  the  ex  officio  surveyor-general  until  the  matter  has 
been  finally  decided  by  this  office  or  the  Department.  But,  should  no  appeal  be  filed, 
the  ex  officio  surveyor-general  will  proceed  to  direct  the  survey  of  the  outboundaries 
of  the  town  site  to  be  made,  the  same  in  all  respects  as  above  directed  in  the  survey 
of  land  for  trade  and  manufacturing  purposes,  except  that  he  will  accept  the  report 
and  recommendations  made  by  said  board  and  exclude  and  except,  by  metes  and 
bounds,  from  the  land  so  surve.ved,  all  the  lots  and  blocks  for  any  purpose  recom- 
mended to  be  accepted  by  said  board.  The  execution  of  the  survey  of  the  lots  and 
blocks  thus  excepted,  shall  be  made  a  part  of  the  duties  of  the  surveyor  who  is  depu- 
tized to  survey  the  exterior  lines  of  the  town  site;  the  survey  of  such  lots  or  blocks 
shall  be  connected  by  course  and  distance  with  a  corner  of  the  town-site  survey,  and 
also  fully  described  in  the  field-notes  of  said  survey  and  protracted  upon  the  plat  of 
said  town  site ;  and  the  limits  of  such  lots  or  blocks  will  be  permanently  marked 
upon  the  ground  in  such  manner  as  the  tx  officio  surveyor-general  shall  direct.  In 
forwarding  the  plat  and  field-notes  of  the  survey  of  any  town  site  for  the  approval 
of  this  office,  the  ex  officio  surveyor-general  will  also  forward  any  report  that  said 
board  may  have  filed  with  him,  for  approval  in  like  manner. 

Edwd  a.  Bowers, 

Acting  Commissioner. 
Approved,  February  17,  1896. 

Hoke  Smith, 

Secretary. 


PRACTICE— DISPOSITION  OF  APPEALS-CURRENT  BUSINESS. 

Special  Order. 

■ 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  January 

29,  1896. 

You  are  hereby  instructed  to  transmit  for  disposition  as  current 
work  all  cases  falling  witbfn  the  several  classes  specified  herein: 

1.  All  appeals  allowed  from  orders  granting  or  refusing  hearings. 

2.  Appeals  from  the  denial  of  the  right  of  contest,  or  involving  a 
matter  of  practi(*e,  where  the  appeal  is  from  action  taken  prior  to  the 
bearing  in  a  contest  case. 
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3.  Appeals  involving  a  claimed  right  of  way,  either  under  the  act  of 
March  3,  1875,  or  March  3.  1891,  granting  right  of  way  for  railroads, 
canals,  and  reservoirs. 

4.  All  cases  where  the  matter  in  controversy  has  before  been  the  sub- 
ject of  decision  by  the  Secretary  of  the  Interior  and  is  again  before  the 
Department  upon  proceedings  had  in  accordance  with  directions  given 
in  the  prior  decision,  or  where  the  same  general  charge  is  made  against 
an  entry  that  was  adjudicated  in  a  prior  decision  involving  said  entry. 

5.  Matters  involving  the  adjustment  of  railroad  grants  arising  under 
the  act  of  March  3, 1887. 

Nothing  herein  shall  be  taken  as  extending,  or  limiting,  the  right  of 
appea.1  from  your  office  as  now  recognized,  the  sole  purpose  of  these 
directions  being  to  expedite  the  disposition  of  certain  work  before  the 
Department. 

Please  give  due  publicity  to  these  instructions. 


OKLAHOMA  L.ANBS-TOWN  LOT-POSSESSION. 

Young  r.  Severy  et  al. 

One  who  enters  the  Territory  in  the  prosecution  of  his  business  (traveling  salesman) 
during  the  inhibited  period,  and  does  not  seek  to  acquire  an  advantage  thereby 
over  other  applicants  for  land,  and  in  fact  secures  no  such  advantage,  is  not  dis- 
qualified to  acquire  title  to  land  in  said  Territory. 

The  possession  of  a  town  lot  by  a  tenant  is  the  possession  of  his  lessor,  and  entitles 
the  assignee  of  such  lessor  to  a  deed. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  10,  1896.  (C.  W.  P.) 

The  property  involved  herein  is  lots  14, 15, 16, 17,  and  18,  block  83, 
in  £1  Beno,  Oklahoma  Territory,  and  the  case  comes  before  the  Depart- 
ment on  the  appeal  of  C.  L.  Severy,  from  the  decision  of  your  office  of 
April  29, 1895. 

Two  members  of  the  townsite  board  found  for  Severy,  and  one 
member  held  that 

Eddie  C.  Young  and  C.  L.  Severy,  assignee  of  S.  W.  Sawyer,  as  contestee,  having 
each  failed  to  establish  a  legal  claim  of  occupancy  of  lots  14,  15, 16, 17,  and  18,  in 
block  83,  they  cannot  be  considered  as  beneficiaries  of  the  trust,  and  the  said  lots 
should  have  been  ordered  reported  to  the  Secretary  of  the  Interior  for  sale  for  the 
benefit  of  the  municipal  government  of  the  city  of  £1  Keno,  or  for  such  other  dispo- 
sition under  section  4  of  the  act  of  May  14,  1890,  as  the  Secretary  may  direct. 

Eddie  C.  Young  appealed.  Your  office  reversed  the  judgement  of 
the  townsite  board,  and  awarded  the  lots  to  Eddie  C.  Young. 

All  the  evidence  necessary  to  recite  is  as  follows: 

In  April,  1890,  S.  W.  Sawyer  purchased  the  lots  in  controversy  from 
the  Eock  Island  Eailroad  Company,  and  received  certificates  or  con- 
tracts from  the  Oklahoma  Homestead  and  Town  Company.  Immedi- 
ately thereafter  he  placed  valuable  and  permanent  improvements  on 
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the  lots,  and  occupied  them  as  a  lumber  yard  until  about  October  1, 
1891.  On  August  4,  1891,  John  A.  Foreman  and  wife  executed  and 
delivered  to  Sawyer  a  warranty  deed  for  the  lots.  In  October,  1891, 
Sawyer  leased  the  lots,  with  tbe  improvements  thereon,  to  Seawell, 
Waggoner  and  Benton,  and  sold  to  them  his  stock  of  lumber,  they  to 
continue  in  business  upon  the  lots  under  the  lease.  A  few  days  there- 
after this  firm  was  merged  into  the  E.  C.  Young  Lumber  Company,  of 
which  Eddie  C.  Young  was  a  member,  who,  while  in  possession  of  said 
lots  under  the  lease,  appeared  before  the  board  as  an  applicant  for 
title,  on  the  ground  of  possession  and  occupancy. 

Young,  or  his  firm,  appears  to  have  placed  some  slight  improvements 
on  the  lots,  while  in  possession  under  the  lease  from  Sawyer. 

The  townsite  of  El  Reno  was  entered  on  May  23, 1892. 

In  July,  1892,  Sawyer  made  an  assignment  of  these  lots,  with  other 
property,  to  C.  L.  Severy,  for  the  benefit  of  his  creditors.  Severy 
claimed  deed  under  this  assignment. 

Sawyer  appears  to  have  been  in  Oklahoma  Territory  during  the  i^o 
hibited  period. 

Asa  Jones,  for  Young,  swore  that  he  met  him  in  the  forepart  of  April, 
1889,  at  Oklahoma  Station,  and  that  Sawyer  told  him  that  he  was  an 
advance  agent  for  a  townsite  company,  whose  headquarters  were  at 
Arkansas  City;  that  Dr.  Rogers,  who  represented  the  same  company, 
was  with  him;  that  he  (Jones)  wrote  a  contract  for  him  and  Rogers  for 
land  adjoining  what  was  supposed  would  be  Oklahoma  City;  that  the 
contract  was  with  George  Severy  and  William  Stevens.  Henry  S. 
Summers  testified  that  he  saw  Sawyer  at  Oklahoma  Station  in  March, 
1889,  in  company  with  Dr.  Rogers,  and  that  he  supposed  they  were 
looking  for  a  townsite;  that  he  understood  Sawyer  was  there  in  the 
interest  of  some  lumber  business;  that  he  did  not  know  of  any  scheme 
or  proi)osition  of  Sawyer  or  Rogers  to  obtain  control  of  lauds  for  town- 
site  purposes.  S.  II.  Radebaugh  testified  that  he  saw  Sawyer  at  Okla- 
homa Station  in  the  fore])art  of  March,  1889;  that  he  stayed  at  his 
(Radebaugh^s)  hotel  twice;  that  Dr.  Rogers  was  with  him;  that  Dr. 
Rogers  said  he  was  looking  up  townsites,  and  to  the  best  of  his  recol- 
lection Sawyer  was  a  lumber  man,  or  claimed  to  be  one.  T.  M.  Echel- 
berger  testified  that  he  met  Sa^iryer  at  Oklahoma  Station  in  the  fore- 
part of  March,  1889;  that  Sawyer  said  '*  we"  were  looking  for  a  place 
to  locate  a  townsite.  E.  C.  Hamil  testified  that  he  saw  Sawyer  at  Okla- 
homa Station,  and  at  Guthrie  a  week  or  so  before  the  opening;  he  was 
there  with  Dr.  Rogers  trying  to  get  land  to  start  a  town.  George  Rob- 
inson testified  that  he  saw  Sawyer  at  Oklahoma  Station  a  few  days 
before  the  opening.  Joseph  Blackburn  testified  that  he  saw  Sawyer  at 
Oklahoma  Station  in  the  forepart  of  March,  1889;  that  Sawyer  told 
him  he  was  a  lumber  man  from  Lawrence,  Kansas,  he  believes,  and  waa 
in  the  lumber  business  at  that  place.  Frank  Wolf  testified,  that  he 
saw  Sawyer  in  Oklahoma  Territory  during  the  prohibited  period. 
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Sawyer,  in  his  testimony,  admits  that  he  was  in  the  Oklahoma  Terri^ 
tory  at  Oklahoma  Station  and  at  Guthrie,  in  March,  1889,  on  his  way 
to  Texas,  in  furtherance  of  his  business  of  buying  and  selling  lumber, 
and  that  he  was  looking  at  the  country.  He  swore  that  he  tried  to 
sell  lumber  at  Oklahoma  Station  and  at  Guthrie  while  there,  but  was 
unsuccessful, — that  ^'he  was  not  in  luck."  He  said  he  was  also  at 
Pnreell.  But  he  denied  that  he  selected  or  attempted  to  select  land  for 
townsite  or  other  purposes.  There  is  no  evidence  that  Sawyer  ever 
made  any  examination  of  these  lots,  or  had  been  upon  them  or  within 
twenty  tive  miles  of  them  previous  to  the  opening.  He  bought  them 
from  the  Rock  Island  Railroad  Company  in  April,  1890, — a  year  after 
the  opening. 

With  the  exception  of  the  testimony  of  Asa  Jones,  the  evidence  that 
Sawyer  was  looking  for  land  for  a  townsite  or  for  any  other  purpose  is 
of  the  most  vague  and  inconclusive  character.  And  there  is  not  a  tittle 
of  evidence  that  he  used  any  information  he  may  have  acquired  during 
his  presence  in  Oklahoma  Territory  to  his  own  advantage,  or  that  he 
obtained  any  advantage  over  other  persons  seeking  land  in  the  Terri- 
tory. Was  he  then  disqualified  to  acquire  title  to  land  in  the  Territory! 
I  think  not. 

It  is  said  in  the  case  of  the  Townsite  of  Kingfisher  v.  Wood  (11 
L.  D.,  330) : 

I  do  not  think  it  was  the  intention  of  Congress,  that  a  man  who  happened  to  be 
legaUy  in  the  Territory,  but  did  not  use  his  position  to  his  own  advantage,  or  to 
the  disadvantage  of  his  fellow  citizens,  should  be  forever  prohibited  from  acquiring 
any  rights  in  the  territory.  [It  is  then  said]  Each  case  must  be  determined  on 
its  own  merits  and  evidence;  but  it  may  be  said  generally  that  the  presence  in  the 
territory  before  the  opening,  under  the  proclamation,  and  the  actual  settlement  and 
entry  at  the  land  office  must  be  so  widely  and  obviously  separated  in  every  detail  as 
to  render  it  impossible  to  reasonably  conclude  that  the  one  was  the  result  of  the 
other,  or  in  anywise  dependent  upon  it. 

In  the  recent  case  of  Curnutt  r.  Jones  (21  L.  D.,  40),  it  is  said: 

If  the  broad  doctrine  of  Langhlin  r.  Martin,  supra,  that  one  who  knowingly 
entered  the  territory  prior  to  the  hour  of  opening  becomes  by  such  entry  disquali- 
fied as  a  homesteader,  is  to  be  rigidly  followed,  there  is  no  escape  from  the  conclu- 
sion that  James  £.  Jones,  the  defendant  in  the  case  at  bar,  is  within  the  inhibition, 
and  is,  therefore,  precluded  as  an  entry  man. 

1  am  inclined,  however,  to  the  less  procrustean  and  more  liberal  view  that  the 
circumstances  of  each  case,  albeit  there  may  have  been  a  premature  entry,  should 
control  its  decision. 

And  the  passage  last  above  cited  from  the  case  of  the  Townsite  of 
Kingfisher  r.  Wood  is  quoted  with  approval,  and  it  is  said : 

That  is  but  a  difi'erent  statement  of  the  doctrine  for  a  long  time  adhered  to  that 
one  is  disciualified  who  gains  an  advantage  by  entering  the  territory  himself,  or 
through  an  agent,  or  who  enters  for  the  purpose  of  gaining  an  advantage  though 
Doue  may  result  therefrom,  the  cases  all  appearing  to  turn  upon  the  question  of 
advantage,  rel  non. 

In  the  case  of  Sullivan  r.  McPeek  (17  L.  D.,  402),  the  defendant  was 
m  the  Territory  during  the  first  half  of  the  mouth  of  March,  1889,  and 
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while  he  was  outside  at  the  moment  of  the  opening,  the  testimony  dis- 
closed circumstances  which  justified  the  inference  that  the  land  subse- 
quently entered  had  been  selected  by  himself  or  an  agent,  and  the 
route  to  the  same  adopted.  It  was  concluded,  therefore,  that  he  had 
taken  advantage  of  his  previous  sojourn  in  the  Territory,  and  was, 
accordingly,  held  disqualified. 

In  Dean  t\  Simmons  (17  L.D.,526)  the  evidence  showed  that  Simmons 
"  was  within  the  Territory  of  Oklahoma  in  the  month  of  March,  and 
the  forepart  of  April,  1889,  and  engaged  in  examining  and  selecting 
tracts  of  land "  suitable  for  homesteads.  It  api)eared,  however,  that 
when  he  had  been  made  aware  of  the  provisions  of  the  act  opening  the 
lands  to  settlement,  and  of  the  pursuant  executi\'e  proclamation,  he 
went  outside  the  Territory  and  there  remained  until  12  o'clock,  noon, 
April  22, 1889;  but  it  also  appeared  that  the  land  settled  on  by  him, 
and  then  in  contest  was  the  identical  land  or  in  the  immediate  vicinity 
thereof,  upon  which  he  had  previously  encamped.  Upon  these  facts, 
though  Simmons'  good  faith  was  not  impugned,  he  was  held  to  have 
been  advantaged  by  his  unlawful  presence  in  the  Territory,  and  bis 
entry  was,  therefore,  canceled. 

These  cases  are  both  cited  in  the  case  of  Curautt  v.  Jones,  without 
criticism,  and,  I  think,  were  correctly  decided. 

It  admits  of  no  doubt  that  Eddie  C.  Young  and  his  copartners  were 
occupying  the  lots  as  tenants  of  Sawyer,  at  the  time  of  the  townsite 
entry ;  and  their  possession  was  the  possession  of  Sawyer,  their  lessor. 
(Eicks  V.  Reed,  19  Cal.,  531 ;  Rector  v.  Gibbon,  11  U.  S.  R.,  276  5  Willison 
t?.  Watkins,  3  Peters,  43.) 

I  am,  therefore,  of  opinion  that  C.  L.  Severy,  assignee  of  S.  W.  Saw- 
yer, is  entitled  to  deed,  and  your  office  decision  is  reversed. 


HOMESTEAI>-ri N AL  PROOF— CITIZENSHIP- WIDOAV. 

ViDAL   V,  BbNNIS. 

There  is  no  statutory  authority  under  which  an  administrator  may  submit  final 
homestead  proof. 

A  homestead  entry  made  by  one  who  is  not  a  citizen  of  the  United  Slates,  and  has 
not  at  such  time  declared  his  intention  of  becoming  a  citizen,  is  not  void,  bat 
voidable,  and  his  subsequent  declaration  of  intention,  made  prior  to  the  inter- 
vention of  an  adverse  claim,  cures  the  defect. 

As  betweeu  two  claimant-s,  each  asserting  the  right  to  perfect  a  homestead  entry  as 
the  widow  of  a  deceased  homesteader,  the  Department,  in  the  absence  of  a 
judicial  determination  of  the  legal  status  of  the  parties,  will  recognize  the  one 
who  made  her  home  on  the  land  with  the  entryman,  and  who  was  married  to 
him  in  the  belief  that  his  former  wife  was  not  then  living. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  Febru^iry 
(J.  I.  H.)  10,  1896.  (E.  M.  E.) 

This  case  involves  the  S.  j  of  the  SE.  J  and  the  S.  ^  of  SW.  J  of  section 
25,  T.  17  S.,  B.  1  W.,  Los  Angeles  laud  district,  California. 
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The  record  shows  that  May  5,  1885,  Spiro  Benuis  made  homestead 
entry  for  the  above  described  tract. 

November  26, 1892,  Marco  Beuuis,  as  administrator  of  the  estate  of 
Spiro  Bennis,  deceased,  submitted  final  proof  showing  that  the  entry- 
man  died  on  Augast  12,  1892,  after  having  lived  on  the  land  since  1884 
with  his  family,  and  that  the  improvements  amounted  to  $1,500. 

January  6,  1893,  the  local  officers  rejected  the  said  final  proof 

for  failure  to  famish  evidence  of  citizenship,  and  also  hecause  there  is  no  statutory 
aath«>rity  under  which  an  administrator  may  submit  final  proof  and  perfect  title  to 
the  claim  of  a  deceased  homesteader. 

Prior  to  this  time,  on  December  21,  1892,  Pedro  Vidal  filed  his  affi- 
davit of  contest  against  the  above  described  entry  alleging  that  the 
entryman  had  not  declared,  at  the  time  of  making  entry,  his  intention 
of  becoming  a  citizen  of  the  United  States,  and  was  not  such  at  the 
time  of  his  death. 

The  case  being  before  your  office  upon  appeal  by  the  administrator 
from  the  rejection  of  his  final  proof,  on  the  11th  of  March,  1893,  your 
decision  was  rendered  wherein,  amongst  other  things,  it  was  held  that 
the  proof  showed  that  Spiro  Bennis  was,  at  the  time  of  his  death,  a 
citizen  of  the  United  States,  and  you  therefore  directed  the  dismissal 
of  the  contest  of  Vidal;  and  further  held  that,  whilst  the  action  of 
the  local  officers  was  not  in  error  in  recommending  the  rejection  of  the 
final  proof  of  the  administrator,  as  such,  that  nevertheless  the  proof 
could  be  accepted,  by  the  widow  filing  her  final  affidavit. 

The  case  as  it  stands  before  the  Department,  raises  the  question  of 
the  effect  of  an  entry  made  by  one  who  was  not  at  the  time  of  making 
entry,  a  citizen  of  the  United  States,  and  who  at  that  time  had  not 
declared  his  intention  of  becoming  so,  but  who  did  make  such  declara- 
tion prior  to  the  intervention  of  adverse  rights,  to  wit,  on  August  19, 
1887,    Is  such  an  entry  void!    I  do  not  think  so. 

The  declaration  of  intention  was  made  loog  prior  to  the  time  of  the 
attachment  of  adverse  rights,  and  the  case  is  therefore  similar  in  prin- 
ciple to  one  where  residence  was  not  established  within  six  months,  but 
where  the  contest  would  fail  were  it  shown  that  it  was  filed  long  after- 
wards  and  where  the  laches  had  been  cured.  I  therefore  hold  that  the 
failure  to  make  the  declaration  of  intention  prior  to  the  making  of 
homestead  entry,  did  not  cause  the  entry  to  be  void  but  simply  void- 
able, and  no  one  having  suffered  by  reason  of  such  failure  upon  the 
part  of  the  entryman,  the  defect  was  cured. 

This  is  in  line  with  Ole  O.  Krogstad  (4  L.  D.,  564),  where  it  was  held, 
syllabus  : 

An  alien  having  made  homestead  entry  and  suhseqnently  filed  his  intention  to 
become  a  citizen,  it  is  held  that  in  the  absence  of  an  adverse  claim  the  alienage  at 
time  of  entry  will  not  defeat  the  right  of  purchase  under  the  act  of  June  15, 1880. 

In  construing  section  2319  of  the  Revised  Statutes,  which  sets  forth 
that  the  mineral  lands  were  open  to  "exploration  and  purchase  by  citi- 
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zens  of  the  United  States  and  those  who  have  declared  their  intention 
to  become  such/'  the  court  said : 

Upon  declaring  liis  intention  to  become  a  citizen,  an  alien  may  have  advantage  of 
work  previonsly  doue^  and  of  a  record  previously  made  by  htm  in  locating  a  mining 
claim  on  the  public  mineral  lands.     Croesus  Co.  r.  Colorado  Co.  (19  Fed.  Bep.,  78). 

Not  only  is  the  entry  merely  voidable  by  the  failure  to  make  a  declara- 
tion of  intention  to  become  a  citizen,  but  the  declaration  when  made 
relates  back  to  the  time  at  which  it  was  sought  to  initiate  rights  to  the 
public  lands.    Jacob  H.  Edens  (7  L.  D.,  229). 

It  thus  follows  that  the  contest  was  properly  dismissed. 

It  farther  appears  from  the  record  that  there  are  two  claimants  before 
the  Department  claiming  the  right  to  submit  final  proof,  as  the  widow 
of  Spiro  Bennis:  Margaret  Bennisof  New  York  city,  and  Jane  Bennis 
of  San  T>iego  county,  California.  The  latter  sets  forth  that  she  was 
married  on  the  31st  of  May,  1890,  and  that  she  continued  to  live  with 
the  entryman,  Bennis,  up  to  the  time  of  his  death  on  the  12th  day  of 
August,  1892;  that  prior  to  1871,  while  in  the  city  of  New  York,  Spiro 
Bennis  was  married  to  Margaret  Bennis;  that  in  that  year  he  removed 
to  California  and  his  wife  refused  to  accompany  him;  that  he  had  not 
seen  his  former  wife  for  over  twenty  years,  and  at  the  time  of  his  death 
had  not  heard  from  her  for  seventeen  years  and  believed  her  to  be  dead; 
that  this  statement  was  made  by  her  husband  after  he  had  been 
informed  by  the  attending  physician  that  he  was  about  to  die,  and 
about  twelve  hours  prior  to  his  death.  Further,  that  this  was  the  first 
intimation  she  had  that  there  was  any  doubt  of  the  death  of  the  former 
wife. 

In  your  ofiQce  decision  it  was  assumed  that  Margaret  Bennis  was  the 
widow  of  the  entryman  within  the  meaning  of  the  law,  and  it  was  held 
that  the  proof  of  the  administrator  could  be  accepted  in  her  behalf  by 
her  making  the  final  affidavit  in  such  cases  provided. 

I  cannot  concur  in  this  view  of  the  law. 

Section  61  of  the  California  Civil  Code  is  as  follows: 

A  subseqnent  marriage  contracted  by  any  person  during  the  life  of  a  former  hus- 
band or  wife  of  such  person,  with  any  person  other  than  such  former  husband  or 
wife,  is  illegal  and  void  from  the  beginning,  unless: 

1.  The  former  marriage  has  been  annulled  or  dissolved; 

2.  Unless  such  former  husband  or  wife  was  absent,  and  not  known  to  such  person 
to  be  living  for  the  space  of  five  successive  years  immediat-ely  preceding  such  sub- 
sequent marriage,  or  was  generally  reputed  and  was  believed  by  such  person  to 
be  dead  at  the  time  such  subsequent  marriage  was  contracted;  in  either  of  which 
cases  the  subsequent  marriage  is  valid  until  its  nullity  is  adjudged  by  a  competent 
tribunal. 

Instances  where  such  subsequent  marriages  have  been  held  to  be 
valid  are  numerous:  Eubanks  v.  Banks  (34  Oa.,  407);  Strode  v.  Strode 
(3  Bush.,  227);  Kelley  v.  Drew  (12  Allen,  107);  Yates  v.  Houston  (3 
Tex.,  433);  Dixon  r.  People  (18  Mich.,  84);  Cropley  r.  McKinney  (10 
Barb.,  47);  White  r.  Lowe  (1  Kedf.,  376),  and  Canady  v.  George  (6 
Kich.,  Eq.  103). 
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Without  therefore  undertaking  to  finally  pass  upon  that  question,  as 
it  does  not  come  within  the  jurisdiction  of  the  Department,  it  is  suflB- 
cient  to  say  that  the  natural  equity  is  towards  the  woman  who  has 
resided  on  the  land  and  had  by  her  labor  and  economy,  assisted  in  the 
reclamation  of  this  tract  from  its  natural  state  and  materially  aided  in 
the  making  of  a  home.  Following  the  language  of  the  statute,  there- 
fore, the  marriage  of  Jane  Bennis  will  be  recognized  ^*  until  its  nullity 
is  adjudged  by  a  competent  tribunal." 

The  proof  submitted  by  Jane  Bennis,  now  in  the  record,  is  returned 
to  your  office  for  such  action  as  may  be  deemed  proper  in  consideration 
of  the  views  herein  expressed.  The  final  proof  submitted  by  Marco 
Bennis,  administrator,  is  rejected  as  without  authority  of  law  for  its 
submission. 

The  motion  contained  in  the  record  for  the  dismissal  of  the  appeal 
of  Jane  Bennis  has  not  been  considered  on  its  merits,  as  the  Depart- 
ment will  not  allow  its  rules  to  stand  in  the  way  of  substantial  justice 
being  administered.  Knight  v.  United  States  Land  Association  (142 
U.  S.,  161). 

Whatever  rights  Margaret  Bennis  may  have  can  be  best  decided  in 
the  courts.    The  decision  appealed  from  is  accordingly  reversed. 


RAILROAD  LANDS-ACT  OF  SEPTEMBER  29,  1890. 

Cooper  v.  Scherrer. 

The  right  of  purchase  under  section  3,  act  of  September  29, 1890,  can  not  be  exercised 
if  not  asserted  within  the  statutory  period. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  February 

10,  1896.  (W.  F.  M.) 

On  February  24,  1894,  Markus  Scherrer  made  homestead  entry  of 
the  N  W.  i  of  the  NE.  i,  the  N.  i  of  the  NW.  i  and  the  SW.  ^  of  the 
NW.  J  of  section  21,  township  1  !N.,  range  13  B.,  within  the  land  dis- 
trict of  The  Dalles,  Oregon. 

On  April  18,  1894,  John  L.  Cooper  filed  an  affidavit  of  contest 
alleging  that  at  the  date  of  the  passage  of  the  act  of  Sept-ember  29, 
1890,  he  was  in  possession  of  the  land  in  controversy  and  had  made 
certain  improvements  thereon  which  he  described;  that  he  settled  the 
lands  with  the  bona  fide  intent  to  secure  title  thereto,  by  purchase  from 
the  Northern  Pacific  Railroad  Company  when  earned  by  it,  and  that  it 
has  not  been  settled  upon  by  said  Scherrer  nor  cultivated  by  him. 

The  register  and  receiver,  after  a  hearing,  found  for  the  contestant, 
but  the  decision  of  your  office  reverses  their  action  upon  the  ground 
that  Cooi)er  never  resided  on  the  land  and  that  his  right  to  purchase 
is  barred  by  the  limitation  contained  in  the  act  and  subsequent  acts 
amendatory  thereof. 

Cooper  does  not  claim  to  have  been  in  possession  of  the  land  under 
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deed,  written  contract  with,  or  license  from  the  railroad  company;  it  is 
evident,  therefore,  that  he  bases  his  right  in  the  second  paragraph  of 
the  third  section  of  the  e^t  of  September  29, 1890.  This  appears  also 
from  the  language  of  his  affidavit  which  follows  that  of  the  act  itself, 
which  is  familiar,  and  need  not  be  quoted.  It  is  sufficient  to  state  that 
the  right  of  purchase  is  limited  in  its  assertion  to  two  years  from  the 
passage  of  the  act.  This  limitation  was  subsequently  and  finally 
extended,  as  to  the  lands  involved  here,  to  January  1, 1894  (27  Stat., 427). 

No  testimony  was  introduced  at  the  hearing  touching  the  allegation 
of  failure  of  settlement  and  cultivation  by  Scherrer,  and  that  charge, 
therefore,  must  fall. 

Having  failed  to  exercise  his  right  to  purchase  within  the  time 
required  by  the  statute  under  which  he  claims,  Cooper's  contest  must 
be  dismissed,  and  the  decision  of  your  office  is  accordingly  affirmed. 


KELINQUISHMENT-CONTEST-RIGHT  OF  CONTESTANT. 

Barry  v.  Wilson  et  al. 

The  relinqnishment  of  a  part  of  the  land  covered  by  an  entry  relieves  the  tract  so 
reliuquished  at  once  from  its  former  state  of  reservation,  and  a  subsequent  con- 
test brought  against  the  entire  entry  could  give  the  contestant  no  right  or  interest 
in  said  tract,  though  his  right  to  proceed  against  the  remainder  of  the  entry 
would  not  be  aflected  by  the  relinquishment. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 
(J.  I.  H.)  10,  1896.  (J.  L.) 

This  case  involves  the  NW.  J  of  section  34,  T.  122  N.,  R.5I  W.,  (Lake 
Traverse,  Sisseton  and  Wahpeton  Reservation),  Watertown  land  dis- 
trict, Soutli  Dakota. 

On  April  15,  1892,  (the  day  on  which  the  lands  in  said  reservation 
were  declared  open  tp  entry),  John  Barry,  through  his  agent,  Lee  Stover, 
ofl'ered  to  file  his  soldier's  declaratory  statement  for  said  quarter  sec- 
tion. The  local  officers  rejected  the  application.  Barry  ap])ealed.  By 
letter  *^C"  of  March  2,  1893,  your  office  affirmed  the  decision  of  the 
local  officers.  On  June  22,  1893,  Barry  was  notified  of  said  affirmance 
and  of  his  right  to  appeal  to  the  Secretary.  He  did  not  appeal,  and 
your  office  decision  became  final. 

On  April  21,  1882,  Madella  O.  Wilson  made  homestead  entry,  No. 
18,796,  of  said  quarter  section,  alleging  in  her  homestead  affidavit: 

That  she  was  a  soldier's  widow,  and  the  head  of  a  family,  and  a  native  born  citi- 
zen of  the  United  States:  that  she  had  built  a  frame  house  eight  by  twelve,  all 
finished  with  shingle  roof;  and  that  she  made  settlement  on  the  tract  at  mside  of 
one  minute  past  12  o'clock,  noon  April  15,  1892. 

On  June  18, 1892,  your  office,  of  its  own  motion,  held  her  entry  for 
cancellation  for  premature  and  illegal  entry  into  the  reservation.     She 
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appealed.  On  August  10, 1893,  tliis  Department  reversed  your  office 
decision ;  holding  that  (unlike  the  case  of  Oklahoma  Territory),  the  law 
did  not  impose  any  penalty  or  disability  upon  persons  who  entered  said 
reservation  before  the  day  fixed  by  the  President's  proclamation  for  the 
opening  thereof.     (17  L.  D.,  163). 

On  June  21,  1892,  Madella  O.  Wilson  relinquished  to  the  United 
States  the  south  half  of  said  quarter  section.  Said  relinquishment 
was  filed  in  the  district  land  office  on  July  25, 1892^  and  at  the  same 
time  J.  J.  Batterton,  judge  of  the  county  court  of  the  county  in  which 
said  land  is  situated,  acting  for  the  occupants  and  inhabitants  of  the 
town  of  Summit,  filed  a  declaratory  statement  claiming  said  south  half 
of  said  KW.  ^  a^  a  townsite. 

On  March  8, 1893,  John  Barry  filed  his  affidavit  of  contest  against 
Mrs.  Wilson's  entry  of  the  NW.  J  of  said  section  34,  alleging — 

1.  Premature  and  unlawftil  entry  into  the  reservation. 

2.  That  said  Madella  O.  Wilson  had  not  established  a  bona  fide  residence  on  said 
land. 

3.  That  said  entry  was  not  made  in  good  faith. 

On  September  12, 1893,  Judge  Batterton  made  final  proof  for  the  S.  i 
of  said  N  W.  J  for  the  use  and  benefit  of  the  occupants  of  the  townsite 
of  Sommit.  Barry  appeared  and  protested  orally,  alleging  a  prior 
interest  adverse  to  the  townsite  claim,  in  that  he  had  before  the  filing 
of  the  townsite  declaratory  statement,  contested  the  entry  of  Mrs. 
Wilson,  as  he  alleged.  Barry  cross-examined  Judge  Batterton  and  his 
witnesses;  but  did  not  introduce  any  testimony  himself. 

On  February  10, 1894,  the  local  officers  dismissed  (without  having 
ordered  a  hearing),  Barry's  contest  against  Mrs.  Wilson's  entry, 

because  the  S.  i  of  the  NW.  i  of  section  34,  T.  122  N.,  R.  51 W.,  had  been  relinquished, 
and  the  relinquishment  was  filed  (i.  e.  was  on  file),  in  this  office,  at  the  time  and 
before  said  contest  was  filed. 

A.nd  on  the  same  day  they  dismissed  Barry's  protest  against  Judge 
Batterton's  final  proof  and  townsite  entry.  From  both  of  said  decisions 
Barry  appealed  to  your  office. 

On  July  5,  1894,  your  office  affirmed  both  of  said  decisions;  and 
approved  Judge  Batterton's  final  proof  for  townsite  purposes,  and 
directed  that  he  be  allowed  to  make  cash  entry  thereon. 

On  July  16, 1891,  Judge  Batterton  made  cash  entry  of,  and  procured 
final  receipt  and  certificate  for,  the  S.  J  of  the  NW.  J  aforesaid  for  the 
use  and  benefit  of  the  occupants  of  the  townsite  of  Summit. 

On  July  23, 1894,  Madella  O.  Wilson  filed  her  relinquishment  to  the 
United  States  of  the  JST.  ^  of  said  !NW.  ^,  and  on  the  same  day  Miss 
Bnola  Sayers  made  homestead  entry,  No.  22,039,  of  the  same. 

On  August  14, 1894,  Barry,  by  his  attorneys,  filed  in  your  office  a 
motion  for  a  review  of  so  much  of  your  office  decision  of  July  5, 1894, 
aa  affirmed  the  dismissal  (without  a  hearing),  of  Barry's  contest  against 
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Mrs.  Wilson's  entry  of  the  N.  i  of  the  said  "SW.  4,  and  also  an  appeal 
to  this  Department  from  so  much  of  said  decision  as  involved  the 
townsite  claim  of  the  S.  i  of  said  NW.  ^.  The  motion  for  review  and 
the  appeal  were  each  accompanied  by  specifications  of  error. 

On  October  13, 1894,  your  office  transmitted  to  this  Department  the 
said  appeal;  and  also  without  action,  said  motion  for  review,  holding 
that  the  appeal  removed  the  case  fh)m  your  office,  and  deprived  you  of 
jurisdiction  to  consider  the  motion  for  review. 

On  August  20, 1895,  Barry's  attorneys  requested  your  office  to  recall 
from  this  Department  their  said  motion  for  review  and  the  papers 
pertinent  thereto,  and  to  consider  and  pass  upon  said  motion.  And  on 
October  2,  1895,  by  letter  "  G  "  your  office  advised  this  Department 
that  you  had  declined  to  comply  with  said  request. 

I  will  consider  said  motion  for  review  as  if  it  were  an  appeal  from 
your  refusal  to  entertain  and  consider  it,  and  from  the  decision  sought 
to  be  reviewed,  and  will  proceed  to  consider  the  whole  case  in  both  its 
aspects,  upon  the  merits. 

When  on  July  25, 1892,  Madella  O.  Wilson  filed  in  the  local  office 
her  relinquishment  of  her  claim  to  the  S.  i  of  the  !NW.  ^  of  section  34, 
said  subdivision  became  instantly  open  to  settlement  and  entry  with- 
out further  action  on  the  part  of  the  Commissioner  of  the  General  Land 
Office,  by  virtue  of  section  1  of  the  act  of  May  14, 1880  (21  Stat.,  140) ; 
and  the  declaratory  statement  for  the  townsite  of  Summit  was  on  the 
same  day  properly  filed.  Ko  adverse  interest  then  api>eared.  Barry's 
contest  against  Mrs.  Wilson's  entry  was  not  initiated  until  March  8, 
1893,  more  than  six  months  afterwards;  and  then  it  affected  only  Mrs. 
Wilson's  entry  as  it  stood,  covering  only  the  JST.  ^  of  the  NW.  J  of 
section  34. 

When  Barry  made  his  protest  against  the  townsite  final  proof  on 
September  12, 1893,  he  had  no  prior  interest  in  the  S.  i  of  said  NW.  ^. 
The  record  contradicted  his  allegation  in  this  behalf.  As  a  mere  pro- 
testant  without  interest  he  had  no  right  to  appeal.  Your  office  proi)erly 
affirmed  the  dismissal  of  Barry's  protest. 

Tour  office  decision  of  July  5, 1894,  affirms  the  action  of  the  local 
officers  dismissing  Barry's  affidavit  of  contest  as  to  the  north  half  of 
Mrs.  Wilson's  entry  for  a  different  reason  from  that  assigned  by  the 
local  officers;  to  wit: 

because  the  allegations  therein  contained  against  the  validity  of  said  entry,  have 
been  declared  by  the  Hon.  Secretary,  as  seen  aboye,  insnffloient  to  warrant  ite  can- 
oellation,  and  another  trial  of  the  same  question  could  haye  no  other  than  a  similar 
result. 

In  this  your  office  erred.    The  departmental  decision  of  August  10, 
1893,  adjudicated  only  the  first  charge  contained  in  Barry's  affidavit  of 
contest.    He  is  entitled  to  have  a  hearing  on  the  other  two  charges  con- 
tained in  said  affidavit  as  to  the  north  half  of  Wilson's  entry. 
For  the  foregoing  reasons  your  office  decision  of  July  5, 1894  is  affirmed 
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80  far  as  it  involves  the  S.  i  of  the  NW.  ^  of  section  34,  and  the  town* 
site  entry  aforesaid  will  be  held  intact  Bnt  said  decision  is  reversed  so 
far  as  it  involves  the  N.  i  of  said  NW.  ^,  and  Barry's  contest  of  Mrs.  Wil- 
son's entry  thereof.  Tour  office  will  direct  the  local  officers  to  order  a 
hearing  of  the  last  two  charges  contained  in  Barry's  affidavit  of  contest 
as  to  the  K.  i  of  said  NW.  i;  and  to  summon  Enola  Sayers  to  attend 
said  hearing  and  show  cause  why  her  homestead  entry  No.  22,039  shonld 
not  be  canceled. 


RAII.ROAI>  I^ANDS-CONPIRMATION-SECTION  7,  ACT  OF  MARCH  3,  1891« 

Stephen  v.  Paul  et  al. 

The  right  of  pnrchaae  conferred  by  section  3,  act  of  September  29, 1890,  is  in  con- 
templation of  law  a  pre-emption  right,  and  an  entry  made  thereunder  is  accord- 
ingly subject  to  the  confirmatory  provisions  of  section  7,  act  of  March  3, 1891. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office j  February 

10, 1896.  ( W.  F.  M.) 

On  May  20, 1891,  Joseph  H.  Paul  made  cash  entry  of  the  SE.  i  of 
section  1,  township  97  N.,  rang^e  35  E.,  in  the  land  district  of  Walla 
Walla,  Washin^D,  nnder  the  forfeiture  act  of  September  29, 1890  (26 
Stat,  496). 

On  October  6, 1893,  Benjamin  6.  Stephen  filed  an  affidavit  of  contest 
aUeging  that  Paul  had  never  settled  upon  the  land,  that  he  was  never 
in  possession  of  it  nnder  written  contract  with  or  license  from  the 
Northern  Pacific  Railroad  Company,  that  he  was  not  in  possession  of 
it  at  or  prior  to  Septemper  29, 1890,  and  that  the  entry  was  not  made 
for  the  benefit  of  Paul,  but  for  the  use  and  benefit  of  one  Patrick 
Bassell. 

At  the  hearing  Frank  W.  Paine,  receiver  of  the  Walla  Walla  Saving 
Bank,  alleging  the  bank  to  be  the  mortgagee  of  Paul's  transferee,  as  to 
the  land  in  controversy,  was  allowed  to  intervene. 

The  register  and  receiver  found  that  the  contestant  had  failed  to 
establish  his  charges,  and  recommended  that  the  contest  be  dismissed. 

On  appeal  to  your  office  it  was  held  that  ^^  the  entry  must  be  con- 
firmed under  the  proviso  to  section  7  of  the  act  of  March  3, 1891  (26 
Stat,  1095).'^ 

The  contestant,  in  appealing  to  this  Department,  does  not  direct 
attention,  in  his  assignment  of  errors,  to  the  point  upon  which  the 
decision  of  your  office  turns,  but  in  his  brief  it  is  contended,  in  arguendo^ 
^<  that  a  purchase  under  the  third  section  of  the  act  of  September  29, 
1890,  is  not  a  pre-emption  right  within  the  meaning  of  the  act  of  March  3, 
1891,''  and  that  contention  presents  the  controlling  question  in  the  case. 

Pre-emption,  in  its  etymological  sense,  may  be  said  to  be  the  buying 
or  the  right  to  buy  before  or  in  preference  to  any  other  person,  which 
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differs  from  its  le^al  sense  only  in  that  in  law  conditions  are  coupled 
with  and  made  precedent  to  the  exercise  of  the  right.  According  to 
Boavier  it  is  ^^the  right  given  to  settlers  upon  the  public  lands  of  the 
United  States  to  purchase  them  at  a  limited  price  in  preference  to 
others,''  and  though  the  term  is  for  the  most  part  used  with  reference  to 
the  special  provisions  found  in  section  2259  of  the  Revised  Statutes  and 
other  sections  in  pari  materia^  it  is  not  conceived  that  the  conditions 
there  prescribed,  including  settlement,  are  exclusive  of  every  other 
condition  upon  which  the  people  are  extended  the  right  to  acquire  the 
public  lands  by  purchase,  thus  limiting  a  broadly  generic  word  to  a 
very  narrow  sphere  of  application.  Thus,  in  Fraser  v,  Ringgold.  3  L.  D., 
69,  it  is  uaid 

that  where  a  special  preference  is  given  to  a  claimant,  dependent  or  contingent 
upon  the  performance  of  conditions  which  any  one  of  a  qualified  class  maj  reason- 
ably fulfill,  by  which  he  may  hold  to  the  exclusion  of  others,  sach  preference  is  a 
pre*emption. 

In  the  case  of  Johnson  v.  Burrow,  12  L.  D.,  440,  it  was  held  that  an 
Osage  cash  entry  "might  be  confirmed  under  the  provisions  of  the  7th 
section  of  the  act  of  March  3,  1891,"  notwithstanding  it  had  been  held 
in  the  earlier  case  of  United  States  v,  Woodbury  et  aL,  that  jsuch  entries 
are  not  subject  to  the  provisions  of  the  general  pre-emption  law. 

In  Fleming't?.  Bowe,  on  review,  13  L.  D.,  78,  after  the  announcement 
that  '<  said  act  of  1891  must  be  held  to  be  remedial  and  construed  lib- 
erally so  as  to  carry  out  the  purpose  of  the  enactment,  and  advance 
the  remedy  contemplated  by  the  legislature,"  it  is  held  that  Otoe  and 
Missouria  cash  entries  are  subject  to  confirmation. 

That  the  third  section  of  the  act  of  September  29, 1890  (26  Stat.,  496), 
confers  a  clear  pre-emptive  right  upon  the  two  classes  of  persons  there 
mentioned  is  deducible  from  the  language  of  the  act  as  well  as  from 
the  books.  As  to  those  of  the  first  class,  they  must  have  been  in  pos- 
session, merely,  under  the  authority  of  the  grantee  State  or  corpora- 
tion, and  as  to  those  of  the  second  class,  they  must  have  settled  with 
bona  fide  intent  to  secure  title  by  purchase  from  the  grantee  State  or 
corporation;  and  in  both  cases  the  ]>erson  must  be  a  citizen  of  the 
United  States,  or  must  have  declared  his  intention  to  become  such.  In 
such  case  conditions  were  attached  to  the  exercise  of  the  right  given 
just  as  conditions  were  coupled  with  the  Otoe  and  Missouria  and  Osage 
cash  entries,  but  not  the  conditions  of  the  general  law.  They  already, 
before  the  passage  of  the  act,  occupied  the  status  of  pre-emptors  with 
respect  to  the  grantee,  and  the  lands  having,  by  virtue  of  the  act, 
reverted  to  the  United  States,  Congress  has  provided  that  they  shall 
bear  the  same  relation  to  the  government  that  they  but  recently  sus- 
tained towards  the  grantee. 

I  think  the  decision  of  your  of&ce  should  be  affirmed,  and  it  is  Ibo 
ordered. 
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■ 

patment-register-l.oss  of  final  proof  papers. 

William  D.  Reilly. 

Hie  payment  to  the  register  of  the  purchase  price  of  a  tract  of  land  is  ananthorized 
by  law,  and  on  the  failure  of  such  officer  to  turn  over  such  money  to  the  receiver, 
or  aoconnt  for  the  same,  the  government  is  not  chargeable  therewith. 

Judicial  proceedings  by  the  government  on  the  bond  of  a  register  for  the  purpose  of 
requiring  him  to  account  for  an  alleged  loss  of  final  proof  papers  will  not  be 
advised,  as  no  icgury  to  the  government  results  from  such  loss. 

A  demand  on  said  officer  may  be  properly  made  for  the  production  of  the  lost  papers, 
and  if  said  papers  are  not  secured  thereby,  the  contents  of  the  same  may  be 
shown,  or  new  proof  submitted. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office,  February 

10,  1896.  (E.  M..R.) 

The  record  shows  that  on  July  28,  1894,  your*  office  decision  was 
rendered  in  the  above-entitled  case  refusing  to  recognize  the  payment 
made  by  Francis  T.  Beilly  on  his  preemption  entry  No.  1272,  for  the 
NB.  J  of  the  NE.  i.  Sec.  19,  and  SE.  i  of  the  SE.  i  and  the  W.  J  of  the 
SE.  J,  8ec.  18,  T.  10  S.,  R..8  W.,  Las  Cruces  land  district,  New  Mexico. 
The  case  is  before  the  Department  upon  appeal  by  William  D.  Beilly 
from  your  said  decision.  It  appears  that  two  affidavits  are  filed  in  the 
case,  as  a  basis  for  the  relief  prayed  for: 

That  of  J.  M.  Webster  sets  out  that  during  the  year  1886  he  was 
the  probate  clerk  of  Sierra  county.  New  Mexico;  that  on  December  13, 
1886,  Francis  T.  Beilly  appeared  before  him,  in  pursuance  to  notice,  and 
made  final  proof  on  his  preemption  entry  made  December  26, 1883,  and 
paid  to  bim  the  sum  of  two  hundred  and  two  ($202.50)  dollars  and  fifty 
cents,  being  the  purchase  money  due  the  United  States  on  land  covered 
by  the  entry,  together  with  the  fees  due  the  register  and  receiver ;  that  on 
December  13, 1886,  he  purchased  from  the  postmaster  at  Hillsborough, 
New  Mexico,  post-office  order  No.  562,  for  one  hundred  ($100)  dollars, 
made  payable  to  Edmund  G.  Shields,  Las  Cruces,  New  Mexico,  and 
post-office  order  No.  563  for  one  hundred  ($100)  dollars,  and  postal  note 
No.  294  for  two  ($2.50)  dollars  and  fifty  cents  made  payable  to  tbe  same 
person,  at  the  same  address.  Further,  that  at  tbe  same  time  he  trans- 
mitted the  final  proof  of  Francis  T.  Beilly,  with  the  above  enumerated 
orders  to  Edmund  G.  Shields,  register  of  the  land  office  at  Las  Cruces, 
New  Mexico;  that  he  never  received  the  final  receipt  and  is  informed 
and  believes  that  the  Anal  receipt  was  not  received  by  Francis  T.  Beilly. 

It  appears  from  the  affidavit  of  William  D.  Beilly  that  he  is  a  brother 
of  the  entryman  and  that  the  said  Francis  T.  Beilly  died  in  July,  1888; 
that  about  the  10th  or  11th  of  December,  1886,  the  entryman,  with  Cris 
Olson  and  Harvey  Taylor,  left  for  the  town  of  Hillsborough,  New  Mex- 
ico, to  submit  final  proof  before  J.  M.  Webster,  probate  clerk  of  Sierra 
county;  that  upon  his  return  the  enti-yman  told  him  that  he  had  made 
final  proof  and  he  had  paid  to  the  probate  clerk  the  sum  of  two  hundred 
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and  two  ($202.50)  dollars  and  fifty  cents,  to  be  sent  to  the  land  office 
at  Las  Graces,  and  that  his  brother  never  received  the  final  receipt. 
Affiant  farther  states  that  he  went  to  Las  Graces  and  there  ascertained 
that  the  money  orders  and  postal  note,  hereinbefore  referred  to,  had 
been  paid  to  Edmand  6.  Shields,  on  December  15th  and  26th,  1885, 
and  the  affiant  asks,  in  view  of  the  foregoing  and  the  further  fact  that 
the  entryman  had  complied  with  the  law  daring  his  life,  that  patent 
now  be  issaed.  The  affiant  also  asks  that  Edmand  G.  Shields,  register, 
be  called  upon  to  accoant  for  the  final  proof  sent  him,  and  that  if  he 
fail  to  prodace  the  said  papers,  salt  be  broaght  to  indemnify  the  heirs 
of  the  entryman  for  any  loss  occasioned  thereby. 

The  decision  appealed  from  held  that  the  register  was  not  the  proper 
officer  to  receive  the  money,  that  he  only  acted  as  the  agent  of  FranciB 
T.  Beilly,  and  that  the  government  could  not  therefore  recognize  the 
payment  made  to  the  register  as  binding  upon  the  government. 

It  does  not  appear  in  what  capacity  William  D.  Reilly  is  before  the 
Department,  whether  as  executor,  administrator,  as  heiraMaw,  or  in 
some  other  capacity,  nor  is  it  clear  that  the  decision  of  the  Department 
will,  under  these  circumstances,  be  binding  upon  the  proper  party,  or 
parties.  The  regular  course,  therefore,  would  be  to  return  the  case  in 
order  that  the  appellant  might  show  his  interest  in  the  subject-matter 
of  the  suit,  but  in  view  of  the  conclusion  reached  upon  the  merits  of 
the  case,  it  would  only  be  putting  the  applicant  to  possibly  extra 
expense  and  certainly  hold  the  matter  up  for  an  indefinite  time. 

Section  2234,  Revised  Statutes,  provides: 

There  shall  be  appointed  by  the  President  by  and  with  the  advice  and  consent  of 
the  Senate,  a  register  of  the  land  office  and  a  receiver  of  public  money  for  each  land 
district  established  by  law. 

On  page  109  of  the  General  Circular,  the  following  appears: 

Registers  of  land  offices  have  no  right  officially  to  receive  any  moneys  whatever 
except  such  as  are  paid  to  them  by  receivers  as  salary,  fees  and  commissions.  Should 
any  money  be  forwarded  to  the  register  or  paid  to  him,  he  will  at  once  pay  over  the 
same  to  the  receiver;  and  where  the  parties  address  the  register  as  to  the  cost  of  any 
service  required,  he  will  refer  the  matter  to  the  receiver  for  answer,  as  the  latter  is 
the  proper  officer  to  receive  all  public  moneys. 

It  is  clear  from  the  above  that  the  receiver  is  the  only  proper  officer 
to  whom  moneys  can  be  authoritatively  paid,  and  that  he  is  the  only 
officer  so  held  out  by  the  government  to  the  public,  and  it  is  only  when 
payment  is  made  to  him  that  the  government,  in  contemplation  of  law, 
can  be  said  to  have  received  the  money.  It  therefore  follows,  that  if 
the  mone^  in  this  case  was  paid  to  the  register,  he  acted  only  as  the 
agent  of  the  entryman  and  not  of  the  government,  and  the  remedy  of 
the  applicant  lies  against  him,  and  the  government  cannot  be  charged 
with  receiving  that  which  was  paid  to  an  officer  upon  whom  there  wa» 
no  authority  conferred  to  receive  moneys. 

If  the  money  had  been  paid  to,  or  received  by,  the  receiver,  an 
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entirely  different  state  of  facts  would  have  been  presented  for  depart- 
mental adjudication. 

An  examination  of  the  decision  appealed  from,  however,  fails  to 
show  that  it  passed  upon  the  other  issue  raised  by  the  applicant,  that 
is,  that  the  register  should  be  compelled  to  account  for  the  loss  of  the 
final  proof  of  the  entryman,  and  if  it  be  not  produced,  that  action 
should  be  commenced  against  his  bondsmen  to  indemnify  the  heirs  of 
Francis  T.  Beilly  for  any  loss  that  may  be  occasioned  them  by  his 
alleged  wrongful  conduct.  The  register  was  the  prox>er  officer  to  whom 
the  papers  should  have  been  forwarded,  but  in  view  of  the  fact  that 
the  United  States  has  not  been  damnified  by  the  alleged  wrongfiil 
conduct  of  the  register,  this  Department  can  not  urge  a  suit  to  be 
brought  ui>on  his  bond  as  prayed  for  by  the  applicant.  United  States 
V,  San  Jacinto  Tin  Co.    (125  U.  S.,  273,  and  cases  therein  cited.) 

But  the  showing  made  is  sufficient  upon  which  your  office  may  make 
demand  upon  the  then  register  for  the  production  of  the  papers,  if 
they  are  in  his  x>ossession,  and  upon  the  failure  to  secure  the  pax>ers  in 
this  way  the  heirs  of  Francis  T.  Beilly  will  be  allowed  either  to  prove 
the  contents  of  the  original  proof  or  to  make  new  proof  showing  that 
the  entryman  complied  with  the  law  during  his  lifetime. 

The  decision  appealed  from  is  accordingly  modified. 


ItAIIiROAI>   QRAirr— INDEIVrNITY   SELECTION— SPECTFICATION   OF   L.OSS. 

CKBbien  V.  Northern  Pacific  B.  B.  Co. 

Indemnity  selections  made  under  the  departmental  order  waiving  specification  of 
loss  are  valid;  and  while  of  record  a  bar  to  the  allowance  of  adverse  claims.  A 
list  in  bnlk  of  lost  lands  filed  thereafter  in  snpport  of  snch  selections  does  not 
invalidate  the  same,  nor  can  a  sabseqnent  rearrangement  of  said  list,  tract  for 
tract,  to  correspond  with  the  selections,  be  regarded  as  an  abandonment  of  the 
company's  right  under  its  original  action. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  February 
(J.  I.  H.)  lOy  1896.  (I.  D.) 

Involving  the  NW.  J,  Sec.  11,  T.  17  N.,  B.  45  E.,  Spokane  land  district, 
Washington. 

This  land  is  within  the  indemnity  limits  of  the  grant  to  the  defendant- 
company,  and  on  December  17, 1883,  said  company  filed  its  list  selecting 
this,  with  other  lands,  as  indemnity  lands  under  its  grant. 

Jane  8, 1892,  O'Brien  made  application  for  homestead  entry  for  said 
land  claiming  settlement  firom  about  October  15, 1885,  and  claiming 
that  at  the  time  of  the  company's  selection  aforesaid,  this  laud  was  held 
by  a  valid  adverse  settlement  existiug  thereon. 

The  evidence  shows  that  one  Thos.  Oribben  made  some  improvements 
on  the  land  in  connection  with  an  adjoining  quarter  section  (the  KE.  ^ 
of  Sec.  10),  upon  which  he  made  homestead  entry  March  21,  1884, 
and  that  he  held  i)088e8sion  of  the  land  in  controversy  until  1885  when 
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he  turned  it  over  to  O'Brien  who,  firom  October  15, 1885,  held  posses- 
sion and  lived  thereon,  expecting  to  make  homestead  entry  for  it. 

The  local  officers  upon  the  hearing  recommended  the  rejection  of 
O'Brien's  application  to  make  homestead  entry. 

Gribben  never  lived  on  this  land  but  resided  on  his  adjoining  quarter 
section  from  his  first  settlement  until  after  he  completed  his  homestead 
entry,  and  until  his  death  afterwards.  He  therefore  could  not  have  had 
such  possession  of  the  land  in  dispute,  as  a  settler,  that  would  prevent 
its  selection  by  the  company  and  O'Brien  gained  no  rights  by  succeed- 
ing to  such  illegal  possession.  His  rights  must  rest  on  his  application 
and  settlement  of  October  15, 1885. 

Your  office  decision  holds  that  the  company  lost  its  rights  under  its 
selection  of  December  17, 1883,  by  afterwards  filing  a  rearranged  list 
with  the  lost  lands  arranged  tract  for  tract  with  the  lands  selected  ia 
original  list  of  December  17, 1883. 

This  Department  by  letter  of  May  28,  1883,  specificaUy  instructed 
your  office,  which  instructions  were  transmitted  to  the  various  local 
officers  along  the  line,  to  allow  the  Iforthem  Pacific  Bailroad  Company 
to  make  selection  of  indemnity  lands  '^leaving  the  ascertainment  of  the 
lands  lost  in  place  to  your  office  instead  of  requiring  preliminary  lists 
of  such  lost  lands  tract  for  tract  from  the  company  as  heretofore." 

These  instructions  remained  unchanged  (as  to  the  defendant-com- 
pany) until  August  4, 1885,  when,  by  circular,  registers  and  receivers 
were  instructed : 

Where  indemnity  selections  have  heretofore  been  made  withont  specification  of 
losses  yon  will  require  the  companies  to  designate  the  deficiencies  for  which  such 
indemnity  is  to  be  applied|  before  further  selections  are  allowed.    (4  L.  D.,  90.) 

So  the  list  filed  by  the  defendant  company  in  December,  1883,  was  in 
accordance  with  the  instructions  from  the  Department  then  in  force,  and 
was  a  valid  selection. 

Afterward  the  company,  on  October  31, 1887,  filed  a  list  specifying 
the  losses,  but  the  lands  so  specified  were  given  in  bulk. 

On  August  30, 1892,  the  company  filed  a  list  of  the  same  lands  but 
rearranged  so  as  to  designate  losses  tract  for  tract  with  the  selected 
lands. 

O'Brien  made  application  for  his  homestead  entry  June  3, 1892,  based 
on  his  settlement  of  1885. 

It  is  claimed  that  the  ruling  in  the  case  of  La  Bar  v,  Northern  Pacific 
B.  B.  Co.  (17  L.  D.,  406)  applies,  and  that  the  filing  of  a  rearranged  list 
subsequently  to  O'Brien's  application  is  an  abandonment  of  the  selec- 
tion of  1883;  but  in  the  La  Bar  case  the  last  list  filed,  giving  the  losses 
tract  for  tract  (instead  of  in  bulk)  and  applying  it  to  the  indemnity  list, 
shows  that  there  was  a  change  in  a  part  of  the  lands;  that  is,  the  last 
list  embraced  lands  not  covered  by  the  former  one  and  was  in  fact  a 
different  list,  and  it  is  said  in  that  decision,  page  408, — 

It  is  plain  that  it  was  intended  as  a  substitute  or  amendment  of  the  old  list,  and 
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on  account  of  its  Tariance  therefrom  mast  be  treated  as  an  abandonment  of  the  old 
list,  for  the  company  cannot  stand  on  two  lists,  specifying  different  losses  as  the 
bases  therefor.  .  .  .  When  La  Bar  settled  on  October  1, 1887,  he  settled  sabject 
only  to  the  selection  of  1883  which  having  been  abandoned,  remoyed  any  bar  against 
his  settlement. 

But  it  is  not  claimed  in  this  case  that  the  last  list  of  lost  lands  con- 
tained other  or  different  lands,  or  less  or  more,  than  was  in  the  list 
speoifyinii^  the.  lost  lands  in  bulk. 

As  to  the  selection  made  December,  1883,  specifying  no  losses  either 
in  bulk  or  tract  for  tract  that  was  unquestionably  a  valid  selection 
when  made,  and 

the  selection  haying  been  made  in  conformity  with  the  order  dispensing  with  the 
necessity  of  specifying  losses  tract  for  tract,  it  was  legally  made,  and  while  it 
remains  on  the  records  of  the  office  it  imparts  notice  to  all  settlers  and  entrymen. 
Sawyer  v.  Northern  Pacific  R.  R.  Co.  (12  L.  D.,  448,)  and  Clancy  v.  Hastings  and 
Dakota  R.  B.  Co.  (17  L.  P.,  596). 

October  31, 1887,  the  company  filed  a  list  of  losses  to  be  applied  to 
the  prior  indemnity  selections  of  1883,  but  it  seems  to  have  been  in  bulk. 
The  company  could  have  been  required  to  rearrange  this  list  so  as  to 
show  the  losses  and  designate  the  lost  lands  tract  for  tract  with  the 
indemnity  lands  so  selected  in  1883,  and  while  it  does  not  appear  whether 
the  company  was  required  to  rearrange  the  list  of  losses  in  that  way  or 
voluntarily  did  it,  yet,  on  August  30, 1892,  the  company  filed  a  rear- 
ranged list  designating  the  lost  lands  tract  for  tract,  so  it  could  be 
applied  to  the  selection  of  December,  1883. 

It  does  not  appear  that  the  company  did  anything  that  could  be  con- 
strued into  abandonment.  The  first  list  of  lost  lands  filed  in  1887  did 
not  invalidate  the  selection  of  1883  as  your  office  decision  properly 
holds,  nor  was  it  necessary  in  order  to  validate  such  selection.  The 
circular  of  1885,  supra,  does  not  provide,  even  inferentially,  that  a  failure 
to  file  a  list  of  losses  will  render  nugatory  selections  theretofore  made, 
but  that  such  list  must  be  filed  <^  before  further  selections  are  allowed." 

In  the  case  of  the  Sontbern  Minnesota  Railway  Express  Company  (12  L.  D.,  518), 
it  was  held  that  indemnity  railroad  selection  will  not  be  approved,  in  the  absence  of 
due  specification  of  the  losses  for  which  the  indemity  is  asked,  and  the  list  submitted 
was  returned  that  the  losses  might  be  specified. 

In  the  present  case,  the  list  is  not  here  for  approval,  and,  while  I  should  refuse  to 
approve  this  selection  until  a  loss  is  specified,  yet,  for  the  reasons  before  stated,  the 
selection  was  a  bar  to  Clancy's  entry,  and  the  same  must  accordingly  be  canceled, 
unless,  after  due  notice,  he  elects  to  permit  the  same  to  stand  subject  to  the  approval 
of  the  company's  selection.    Clancy  v.  Hastings  and  Dakota  R.  R.  Co.,  supra. 

By  the  rearranged  list  the  company  claimed  no  more  or  difi'erent 
lands  than  were  included  in  the  selection  of  1883,  nor  does  it  appear 
that  it  changed,  by  an  acre,  the  losses  to  be  applied  to  such  selection, 
but  simply  rearranged  the  list  of  1887  so  as  to  specify  a  loss  for  each 
particular  tract  selected.  Its  selection  has,  since  1883,  remained  of 
record,  a  notice  and  bar  to  the  allowance  of  any  adverse  claim. 

Your  office  decision  is  reversed. 
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RAIL.ROAI>  LAia>S-SX:cnOX  8,  ACT  OF  SEPTEMBEB  89,  1880^ 

Dunne  v.  Stone. 

An  application  for  the  right  of  purchase,  on  behalf  of  a  partnership  firm,  made  in 
accordance  with  the  circular  notice  of  a  railroad  company,  may  be  properly  the 
subject  of  assignment  to  one  of  the  members  of  said  firm,  through  i^greement 
of  the  parties,  and  thus  confer  upon  snch  assignee  the  status  of  a  licensee 
entitled  to  invoke  the  provisions  of*  section  3,  act  of  September  29, 1890. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Offiee^  February 
(J.  L  H.)  10,1896.  (W.  P.  M.) 

On  July  28, 1892,  James  F,  Danne  filed  an  application  to  porchase, 
under  the  first  clause  of  the  third  section  of  the  wst  of  September  29, 
1890  (26  Stats.,  496),  lots  1,  J2, 3,iiie  B^.  i  of  the  NE.  i,  the  SW.  i,  of 
the  ITE.  4,  the  SW.  J  of  the  SE.  J  and  the  SB.  J  of  the  :N^W.  i  of  section 
23,  township  17  S.,  range  8  E.,  within  the  land  district  of  San  Francisco, 
California. 

On  August  1, 1893,  the  day  on  which  Dunne  was  to  make  final  proof 
according  to  his  pubiished  intention,  he  was  met  by  Bichard  T.  Stone, 
a  homestead  claimant  in  partial  conflict,  who  disputed  his  right,  and  a 
hearing  was  then  held  upon  the  issue  as  to  whether  or  not  Dunne  was 
a  i>ossessor  of  the  land  claimed  by  him  under  a  license  from  the  South- 
ern Pacific  Railroad  Company  in  such  a  manner  as  to  entitle  him  to  the 
benefits  of  the  act. 

The  register  and  receiver  found  for  Dunne,  but  on  appeal  to  your 
office  it  was  held  that  ^<  Dunne  does  not  hold  by  deed,  written  contract 
with  or  license  from  the  railroad  company  or  its  assignees,"  and  his 
application  and  final  proof  were  rejected. 

Dunne  has  appealed  here. 

Donnelly, Dunne  and  Co., a  partnership  comi>osed  of  Edward  T.Don- 
nelly, James  F.  Dunne,  and  A.  J.  Donnelly,  took  possession  of  the  land 
in  controversy  about  1869,  and  has  held  it  to  the  present  time.  On 
Mtfrch  19, 1873,  E.  T.  Donnelly  and  A.  J.  Donnelly,  acting  for  the  firm, 
made  application  to  the  Southern  Pacific  Bailroad  Company  to  purchase 
section  23,  township  17  south,  range  8  east,  upon  the  terms  cash  or 
credit  at  the  option  of  the  company.  Subsequently,  about  the  year 
1884,  it  was  agreed  among  the  members  of  the  firm  that  each  should 
have  the  benefit  of  certain  specified  applications  for  the  purchase  of 
lands  of  different  classes  made  in  behalf  of  the  partnership.  By  the 
terms  of  that  agreement  Dunne  took  the  interest  of  the  partnership  in 
the  application  to  purchase  the  land  in  contest,  together  with  the  rights 
growing  out  of  the  same. 

In  the  decision  appealed  from  it  is  said,  that 

£.  T.  Donnelly  and  A.  J.  Donnelly  may  have  become  licenseeB  of  the  railroad  com- 
pany, but  Dunne  certainly  can  not  successfully  claim  a  license  from  said  company, 
nor  can  he  hold  by  virtue  of  a  verbal  assignment  from  £.  T.  and  A.  J.  Donnelly,  for 
the  statute  of  frauds  forbids  such  a  conveyance. 
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I  think  there  can  be  no  doubt  that  the  application  ^ve  the  two 
Donnellys  the  attitude  in  law  of  licensees. 
From  the  decision  of  the  register  and  receiver  it  is  learned  that 

they  went  into  possession  and  incnrred  the  expense  nnder  a  license  from  the  com- 
pany, inviting  settlers  on  their  lands  and  notifying  persons  to  purchase,  both  by 
circnlara,  which  they  distributed,  and  advertisement  in  newspapers.  Under  these 
invitations  many  thousand  persons  improved  land  reserved  for  the  railroad  company. 

In  the  case  of  Eastman  v,  Wiseman,  18  L.  D.,  337,  where  the  nature 
of  the  license  contemplated  by  the  statute  is  exhaustively  discussed, 
after  stating  the  proposition  that  a  license  may  arise  by  implication 
from  circumstances,  it  is  held  that  the  invitations  issued  by  the  railroad 
company,  coupled  with  an  implied  acceptance  of  the  invitation  by  an' 
application  to  purchase,  c(Histitutes  a  license  Irom  the  company  to  enter 
upon  and  take  jHrnsession  of  land  for  the  purpose  of  making  improve- 
ments thereon  under  a  guarantee  of  title  from  the  company,  after  the 
performance  of  certain  conditions  precedent,  as  set  forth  in  the  circulars 
of  invitation. 

It  is  farther  held  in  that  case  that  such  a  license,  being  coupled  with 
an  interest,  may  be  the  subject  (^  assignment,  and  when  assigned  car- 
ries with  it  all  the  rights  and  privileges  of  the  original  licensee. 

It  is  not  disputed  that  the  members  of  the  firm  of  Donnelly,  Dunne 
and  Company  made  a  verbal  agreement  in  1884,  the  object  of  which 
was  to  effect  a  division  of  those  of  its  assets  consisting  of  licenses  and 
applications  to  purchase  public  and  other  lands,  nor  is  it  disputed  that 
the  license  to  purchase  the  land  in  controversy  is  an  asset  of  the  Arm, 
DOtwith  standing  the  application  was  made  by  individual  members  of 
the  firm. 

I  can  not  assent  to  the  proposition  that  the  arrangement  aihong  the 
partners  looking  to  a  division  of  their  interest  is  reprobated  by  the 
statute  of  frauds,  or  any  other  rule  of  evidence  on  the  subject  of  con- 
veyances of  real  estate.  In  Eastman  v.  Wiseman,  supra,  an  assignment 
of  such  an  interest  was  recognized,  and  there  is  nothing  in  the  decision 
to  show  that  it  was  in  writing.  There  was,  it  is  true,  a  written  relin- 
quishment of  his  right  to  the  land,  but  it  is  not  shown  that  that  instru- 
ment x>os8es8ed  the  incidents  of  a  deed  of  real  estate. 

I  find  from  the  evidence  that  the  application  in  this  case  was  made 
In  behalf  of  the  partnership  of  Donnelly,  Dunne  and  Company,  and 
that  by  virtue  of  an  agreement  subsequently  entered  into  by  the  par- 
ties, members  of  the  firm,  the  interest  of  the  firm  in  the  license  passed 
to  Dunne. 

The  decision  of  your  office  is,  therefore,  reversed. 
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HOMESTEAD   CONTEST-FAII/URB   TO  MAINTAIN  RESIDENCE. 

Johnson  v.  Easter. 

The  plea  of  ill  health  can  not  be  received  as  an  excuse  for  failnre  to  maintain  resi- 
dence, and  make  substantial  improvements,  unless  good  faith  is  shown,  and  it  is 
clearly  apparent  that  such  failure  is  due  to  the  causes  alleged. 

Secretary  Smith  to  the  Commissioner  of  the  Qeneral  Land  Office,  February 
(J.  I.  H.)  10, 1896.  (C.  J.  G.) 

This  controversy  involves  the  N.  ^  of  the  NW.  J  and  the  SE.  J  of  the 
KW.  J  of  Sec.  33,  T.  49  N.,  E.  9  W.,  Ashland  land  district,  Wisconsin. 

Joseph  H.  Easter  made  homestead  entry  of  the  same  March  23, 1891. 

William  H.  Johnson  filed  affidavit  of  contest  against  said  entry 
December  9, 1893,  alleging  substantially  that  Easter  failed  to  cultivate 
or  improve  the  land  during  the  year  1893;  that  he  has  never  estab- 
lished or  maintained  a  residence  thereon;  that  the  last  visit  to  said 
tract  was  made  by  the  entryman  in  April,  1893;  that  he  is  informed 
and  believes  that  Easter  resides  in  Chicago,  Illinois,  and  has  resided 
there  at  all  times  since  making  his  entry,  his  post-office  address  being 
Boger's  Park,  Chicago,  Illinois;  and  that  said  entry  was  not  made  in 
good  faith,  but  with  the  fraudulent  intent  of  obtaining  title  to  said 
land  by  a  colorable  compliance  with  the  homestead  law. 

The  hearing  was  had  on  February  12, 1894.  Johnson  appeared  in 
I)er8on,  and  by  attorney.  Easter  appeared  specially  by  attorney  only, 
who  moved  to  dismiss  the  contest  for  want  of  jurisdiction,  in  that  Eas- 
ter had  not  been  personally  served  with  notice  of  contest.  This  motion 
was  overruled.  Easter's  attorney  then  filed  a  motion,  supported  by 
affidavit,  for  a  continuance,  on  account  of  the  absence  of  necessary  wit- 
nesses. As  Johnson  admitted  that  the  witnesses  named  in  Easterns 
affidavit  would,  if  present,  testify  as  therein  set  forth,  including  Easter 
himself,  the  case  proceeded  to  trial. 

Upon  an  examination  of  the  testimony  the  local  office  rendered  deci- 
sion in  favor  of  the  contestant,  and  recommended  the  cancellation  of 
Easter's  entry.  The  latter  appealed  to  your  office,  and  by  letter  of 
September  24, 1894,  you  reversed  the  decision  of  the  local  office  and 
held  Easter's  entry  intact. 

Johnson  appeals  to  this  Department. 

In  their  decision  the  local  officers  say — 

the  affidavit  of  Easter  for  a  continuance  in  this  case  alleges  ill-health  as  a  sufficient 
excuse  for  his  failnre  to  reside  upon  the  homestead.  We  do  not  think  the  facts 
therein  set  up  are  a  valid  ground  for  his  continued  absence  and  failure  to  comply 
with  the  homestead  law. 

Substantially  the  facts  in  the  case  are  as  follows — Formerly  there 
was  a  contest  between  the  same  parties  involving  the  same  land,  on 
the  question  of  priority  of  settlement  and  residence.  The  decision  was 
in  Easter's  favor,  with  the  exception  of  one  forty.    So  there  appears  to 
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be  uo  question  as  to  establishment  of  residence;  bnt  whether,  once  estab- 
lished, it  has  been  maintained.  Also  there  is  no  question  as  to  Easter's 
absence  fh>m  the  land  a  year  or  more  prior  to  date  of  contest;  but 
whether  said  absence  was  justifiable  or  excusable. 

In  his  application  Easter  stated  that  he  is  unable,  on  account  of  sick- 
ness, to  attend  the  trial;  that  he  is  now,  and  for  more  than  a  year  last 
past  has  been  afflicted  with  epilepsy  or  falling  fits,  and  has  not  been  in 
such  condition  of  health  as  would  permit  him  to  live  on  the  homestead 
without  the  continuous  attendance  and  care  of  an  assistant;  that  he 
has  been  advised  by  his  physician  that  he  is  liable  at  any  time  to  have 
such  an  attack  of  the  disease  as  to  require  the  immediate  attendance  of 
a  physician,  which  he  could  not  have  out  in  the  woods  on  his  homestead 
away  from  any  town  or  village  in  which  a  physician  is  located;  and 
that  he  is  unable  financially  to  employ  any  one  competent  to  take  care 
of  him,  and  give  him  constant  attention  on  the  homestead. 

The  testimony  shows  that  Easter  left  the  land  in  December,  1891,  and  was  absent 
until  May,  1892,  when  he  returned  to  the  homestead  for  three  days.  During  this 
visit  he  did  a  little  clearing  and  planted  a  garden  patch  of  about  six  square  rods, 
the  crop  being  neither  cultivated  or  gathered.  He  was  absent  until  the  following 
November,  in  which  month  he  was  on  the  place  one  or  two  nights.  He  then  boarded 
np  and  nailed  the  doors  and  windows  of  his  cabin.  It  does  not  appear  that  he  was 
again  on  his  homestead,  and  in  April  or  May,  1893,  he  went  to  Chicago,  Illinois, 
where  he  has  since  remained. 

Outside  of  the  garden  patch  and  the  clearing,  the  latter  estimated  to 
be  worth  ten  or  twelve  dollars,  Easter's  improvements  consisted  of  a 
cabin  twelve  by  fourteen  feet,  worth  from  twenty  to  twenty-five  dollars. 
The  land  in  controversy  has  been  in  Easter's  possession  since  1890,  and 
yet,  according  to  his  own  estimate,  only  about  one  and  two-thirds  acres 
are  cleared;  most  of  this  was  done  prior  to  the  former  contest. 

It  was  error  for  your  oflSce  to  find  that  Easter  resided  continuously 
on  this  land  from  August,  1890,  until  December  22, 1892.  According 
to  his  own  statement  defendant  was  only  there  from  August,  1890,  until 
December  22, 1891,  a  period  of  sixteen  months.  He  makes  no  claim  of 
residence  or  cultivation  during  1893.  The  evidence  shows  that  he  was 
present  in  May,  1892,  for  two  or  three  days;  also  in  November  of  the 
same  year  for  one  or  two  nights.  This  would  indicate,  up  to  the  date 
of  contest  and  immediately  prior  thereto,  an  almost  continuous  absence 
of  over  two  years. 

The  testimony  further  shows  that  prior  to  the  last  time  Easter  went 
away  he  was  in  ordinarily  good  health.  When  Easter  left  his  claim 
the  last  time  he  told  Johnson  that  he  was  going  to  Minneapolis  to  the 
National  Convention,  and  presumably  alone.  It  was  stated  that  he 
used  to  pack  on  his  back  fifty  to  seventy  pounds  from  Brule,  a  distance 
of  twelve  or  thirteen  miles.  While  at  that  time  he  may  have  been  suf- 
fering from  epileptic  fits,  it  is  not  shown  that  he  was  wholly  incapaci- 
tated from  performing  more  work  than  the  present  improvements  on 
the  land  would  indicate.    There  was  no  cultivation  except  a  small  gar- 
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dea,  and  that  was  said  to  be  near  the  river  in  sandy  soil,  which  prob- 
ably did  not  need  clearing  before  planting. 

The  evidence  would  tend  to  show  that  Easter  became  too  confident 
from  his  success  in  the  former  contest,  where  the  decision  in  the  noiatter 
of  prior  settlement  was  in  his  favor.  When  he  left  the  land  the  last 
time  he  evidently  knew  that  his  absence  would  be  indefinite;  this  is 
shown  by  the  fact  that  he  nailed  up  the  doors  and  windows  of  his  cabin. 

The  nature  of  Easter's  disease,  epilepsy,  was  not  such  as  to  preclude 
him  from  making  all  necessary  preparation  for  his  absence,  namely 
applying  for  leave  of  absence.  The  laws  are  very  lenient  in  respect  of 
persons  afflicted  by  temporary  illness  or  permanent  disease,  and  full 
provision  has  been  made  therefor  in  section  3  of  the  act  of  March  2, 
1889  (25  Stat.,  854).  The  only  requirement  is  that  the  applicant  should 
explain  its  necessity  and  apply  for  leave  of  absence.  Easter  made  no 
such  application  and  his  absence  for  so  long  a  period,  from  whatever 
cause,  was  entirely  unauthorized. 

The  government  is  disposed  to  be  liberal  in  its  treatment  of  entrymen, 
who,  by  reason  of  sickness  and  disease,  are  unable  to  fully  comply  with 
the  laws  regulating  the  entry  of  the  public  lands,  but  I  am  inclined  to 
think  it  would  be  an  exercise  of  liberality  and  leniency  beyond  what 
was  intended  by  Congress  to  allow  the  present  entry  to  remain  intact. 
I  am  of  the  opinion  that  the  plea  of  sickness  cannot  be  received  as  an 
excuse  for  failure  to  maintain  residence  on  a  homestead  entry  and  make 
substantial  improvements  thereon,  unless  good  faith  is  clearly  shown, 
and  it  is  very  apparent  that  such  failure  is  due  to  the  causes  alleged. 

Easter's  sickness  might  possibly  be  an  excuse  for  his  laches  during 
the  year  immediately  preceding  the  date  of  contest,  but  it  certainly 
cannot  atone  for  his  want  of  cultivation  and  improvement  for  the  several 
years  the  land  has  been  in  his  i)osses8ion,  and  especially  for  his  failure 
to  reside  upon  and  improve  his  claim  for  as  many  as  two  years  prior  to 
the  date  of  contest;  nor  can  it  excuse  his  neglect  in  applying  for  leave 
of  absence  the  last  time  he  left  the  land,  when  he  must  have  known 
that  he  would  be  away  indefinitely. 

In  all  the  cases  cited  in  support  of  your  office  decision,  good  faith 
was  an  essential  element.  Under  the  leave  of  absence  act  good  faith 
must  be  affirmatively  shown.  Unless  that  appears,  the  leave  of  absence 
will  be  refused.  Certainly,  where  an  entryman  voluntarily  absents  him- 
self from  his  claim,  the  acts  and  circumstances  surrounding  his  case 
should  be  carefully  considered,  and  his  good  faith  should  be  clearly 
apparent.  If  it  is  not,  his  entry  should  be  forfeited.  In  my  estimation 
such  good  faith  has  not  been  shown  in  the  present  case  as  to  entitle 
Easter  to  have  his  entry  held  intact. 

Your  decision  is  therefore  reversed,  Easter's  entry  will  be  canceled, 
and  preference  right  awarded  to  Johnson. 
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RAILBOAD  GRANT— INDEMNITT  SELECTION— SETTLEMENT  CLAIM. 

Northern  Pacific  R.  R.  Oo.  v.  Flannery. 

In  case  of  a  contract  of  purchase  made  with  a  railroad  company,  inyolving  a  specific 
tract  within  the  indemnity  limite  of  the  grant,  the  snbseqaent  selection  of  such 
tract  by  the  company  will  be  presumed  to  have  been  made  for  the  protection  of 
the  pnrchsiser;  and  his  subsequent  residence  on  the  land,  in  reliance  on  the  com- 
pany's title,  cannot  be  held  as  conferring  any  right  as  against  the  company. 

Secretary  Smith  to  the  Comviissioner  of  the  General  Land  Office^  February 
(J.  1.  H.)  lOy  1896.  (F.  W.  0.) 

I  have  considered  the  motion  filed  on  behalf  of  the  Iforthern  Pacific 
Railroad  Company  for  reconsideration  of  departmental  decision  of 
February  23, 1895  (20  L.  D.,  138),  in  the  case  of  the  Northern  Pacific 
Railroad  Company  v,  Frank  Flannery,  involving  the  NB.  J  of  Sec.  15, 
T.  8  N.,  R.  12  E.,  Helena  land  district,  Montana. 

This  case  arose  upon  an  application  filed  by  Flannery  December  4, 
1886,  to  make  entry  of  the  land  before  described  under  the  homestead 
laws,  which  application  was  rejected  for  conflict  with  the  indemnity 
selection  of  the  Northern  Pacific  Railroad. 

The  land  is  within  the  indemnity  limits  of  the  grant  for  said  company 
and  was  included  in  its  list  of  selections  filed  February  26, 1885. 

In  the  homestead  afiddavit  filed  by  Flannery  which  accompanied  his 
application  presented  on  December  4, 1886,  he  alleged  settlement  upon 
the  land  in  October,  1883,  and  with  register's  letter  of  January  7, 1889, 
was  forwarded  a  second  affidavit  by  Flannery,  executed  November  19, 
1888,  in  which  he  alleged  settlement  upon  the  land  April  1, 1883,  and 
that  he  had  since  continued  residing  upon  and  improving  the  land.  In 
this  affidavit  he  also  alleged  that  shortly  after  making  settlement  upon 
the  land  he  was  informed  that  it  was  included  within  the  indemnity 
limits  of  the  railroad  grant  and  that  title  could  only  be  acquired 
through  the  company;  that  he  thereupon  entered  into  an  agreement 
with  the  company  for  the  purchase  of  this  land  and  made  payments  at 
various  times  on  account  thereof,  aggregating  between  three  and  four 
hundred  dollars;  that  as  soon  as  he  learned  that  he  was  entitled  to 
make  entry  under  the  public  land  laws  he  discontinued  his  payments 
under  the  contract  with  the  company,  and  that  he  had  at  all  times 
resided  upon  and  claimed  the  land  as  his  home. 

Upon  this  affidavit  your  office  ordered  a  hearing.  The  testimony 
taken  at  such  hearing  showed  that  in  1882  Flannery  purchased  the 
improvements  made  by  a  prior  settler  upon  this  land,  who  gave  him 
possession;  that  he,  Flannery,  made  actual  settlement  thereon  in  Feb- 
ruary, 1883,  and  that  he  had  since  continued  residing  upon  the  land, 
cultivating  and  improving  the  same;  his  improvements  at  the  date  of 
the  hearing  being  valued  at  the  amount  of  $1000. 
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There  was  no  evidence  offered  at  the  hearing  relative  to  an  agree- 
ment entered  into  between  Flannery  and  the  company  for  the  purchase 
of  this  land. 

Tour  office  decision  of  May  1, 1891,  held  the  company's  selection  for 
cancellation  with  a  view  to  aUowing  Flannery's  application,  from  which 
the  company  appealed  to  this  department,  the  appeal  being  considered 
in  departmental  decision  of  February  23, 1895,  supra. 

In  that  opinion  it  was  held : 

There  can  be  no  qnestion  nnder  the  testimony,  but  that  at  the  date  of  selection 
and  for  more  than  two  years  prior  thereto,  this  land  was  in  the  posseasion  and  occu- 
pancy of  Flannery,  and  while  it  is  true  that  he  admits  a  previous  agreement  with  the 
company  to  purchase  of  it  its  title  to  this  land,  yet  I  do  not  think  that  the  Showing 
made  is  sufficient  to  avoid  his  settlement. 

It  is  clear  that  he  did  not  go  upon  the  land  in  accordance  with  a  previous  agree- 
ment made  with  the  company ;  in  other  words,  the  company  did  not  put  him  in 
possession  of  the  land,  for  it  is  clearly  shown  that  he  purchased  the  improvements 
of  a  prior  settler  and  that  it  was  not  until  after  he  had  lived  upon  the  land  for  some 
time  that  he  learned  of  the  adverse  claim  of  the  company.  Learning  of  this  adverse 
claim  on  account  of  the  grant,  and  in  order  to  protect  himself  in  his  possession,  he 
contracted  with  the  company  for  the  purchase  of  this  land  and  on  account  thereof 
made  payments  as  before  stated ;  but  as  soon  as  he  learned  that  he  would  be  per- 
mitted to  make  entry  under  the  settlement  laws,  he  repudiated  his  contract  with 
the  company  and  made  application  under  the  homestead  laws,  as  before  stated. 

Your  office  decision  was  therefore  affirmed.  A  reviow  of  said  decision 
was  denied  February  23, 1895  (20  L.  D.,  466). 

The  basis  of  the  motion  under  consideration  is  that  Flannery,  on  Jan- 
uary 25, 1885,  before  the  company  made  selection  of  this  land,  entered 
into  a  contract  for  the  purchase  thereof  from  the  company,  and  that  said 
contract  was  never  repudiated,  but  on  the  contrary,  full  payment  was 
made  on  account  thereof  and  the  tract  deeded  to  Flannery  by  the  com- 
pany on  August  7, 1891. 

Accompanying  the  motion  is  a  letter  from  Flannery  addressed  to  the 
company,  in  which,  after  setting  out  the  fact  that  he  had  bought  said 
land  from  the  company  and  received  its  warranty  deed,  he  states  as 
follows : 

A  few  days  ago  I  received  notice  that  the  Hon.  Secretary  of  the  Interior  has  decided 
that  the  N£.  iy  Sec.  15,  T.  8  N.,  R.  12  £.,  is  government  land  and  directing  canceUation 
of  the  railroad  section  (selection).  1  sold  the  land  three  years  ago  with  a  warranty 
deed.  The  party  I  sold  to  has  notified  me  to  make  the  title  good.  Will  yon  appeal 
the  case  or  what  will  yon  dof    Please  write  me  and  let  me  know  all  ahoat  it. 

The  company  has,  since  filing  the  motion  under  consideration,  filed  a 
waiver  by  Flannery  of  any  claim  under  his  settlement  upon  this  land 
adverse  to  the  company. 

From  the  above  it  would  appear  that  the  decision  of  this  Department 
has  miscarried,  for  it  would  appear  that  Flannery  did  not  abandon  his 
contract  with  the  company,  but  completed  the  same  and  has  since  sold 
the  land  relying  upon  the  company's  warranty.  It  would  therefore  seem 
that  in  reality  he  had  abandoned  the  claim  initiated  by  the  presentation 
of  his  homestead  apphcation. 
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At  the  time  of  the  rendition  of  the  decision  of  this  Department  all 
the  facts  relative  to  the  contract  entered  into  between  Flannery  and 
the  company  were  not  before  this  Department.  For  this  omission  it 
wonld  seem  that  the  company  alone  is  responsible.  It  would  appear^ 
however,  that  siif&cient  showing  has  been  made  to  warrant  the  reversal 
of  the  previous  decision  of  this  Department. 

Flannery  having  entered  into  a  contract  with  the  company  for  the 
purchase  of  these  lands  prior  to  the  selection  of  the  same  by  the  com* 
paiiy,  it  must  be  presumed  that  the  subsequent  selection  made  by  the 
company  was  on  account  of  and  for  the  protection  of  Flannery  under 
his  contract  entered  into  as  before  stated.  His  subsequent  actions 
show  that  he  has  relied  upon  the  company's  title  since  making  said 
contract  and  he  can  not  be  held  to  have  acquired  any  rights  by  his  sub- 
sequent residence  ui>on  and  improvement  of  this  tract  that  would  defeat 
the  company's  right  under  its  selection  made  as  before  stated. 

The  previous  decision  of  this  Department  directing  the  cancellation 
of  the  company's  selection  of  the  tract,  on  account  of  the  settlement 
claim  of  Flannery  is  recalled  and  vacated,  and  said  selection,  if  canceled 
upon  your  office  records,  will  be  re-instated.  Flannery's  application 
will  stand  rejected. 


RIGHT  OF  WAY— TOLL.  ROAD— SECTION  8477,  R.  S. 

Wason  Toll  Road  Co.  v.  Crbede  Townsite  (On  Review). 

Id  recogniziBg  a  right  of  way  claimed  on  behalf  of  a  toll  road  under  section  2477, 
R.  S.,  the  Department  will  not,  in  the  absence  of  express  statutory  authority, 
determine  the  width  of  such  right  of  way. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

10, 1896.  (P.  J.  C.) 

I  have  before  me  a  motion  for  review  of  departmental  decision  of 
October  31, 1895  (21  L.  D.,  351),  filed  by  counsel  for  the  townsite  of 
Creede. 

It  appears  that  the  mayor  of  the  town  of  Creede  submitted  proof  of 
settlement  and  occupancy  of  certain  lands  in  Sees.  19  and  20,  Tp.  42  N., 
R.  1  E.,  and  Sec.  25,  Tp.  42  K,  R.  1  W.,  Del  l^orte,  Colorado,  land  dis- 
trict,  and  sought  to  enter  the  same  for  the  benefit  of  the  settlers 
thereon.  The  Wason  Toll  Road  Company  protested,  claiming  a  right 
of  way  of  one  hundred  feet  through  the  land  for  the  operation  of  its 
toll  road. 

A  hearing  was  ordered,  and  as  a  result  the  local  office  recommended 
a  dismissal  of  the  protest.  On  appeal,  your  office  affirmed  this  action^ 
and  the  Department,  by  its  said  decision,  reversed  the  judgments 
below,  holding  that  the  road  company,  being  the  prior  occupant  of  the 
land,  was  entitled  to  its  right  of  way. 
10332— VOL  22 10 
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Eeview  of  this  jadgment  is  now  asked,  and  the  errors  assigned  are 
({1)  that  it  was  error  to  hold  that  the  rule  in  the  case  of  Deffeback  r* 
-Hawke,  115  TJ.  S.,  392,  does  not  apply  to  this  case;  (2)  in  holding  that 
i^he  grant  of  the  right  of  way  was  akin  to  the  statutory  grant  of  right 
H)f  way  to  railroad  companies;  (3)  in  holding  that  there  were  no  settle- 
ments at  Creede  prior  to  the  location  of  the  toll  road;  (4)  in  holding 
that  the  case  of  Smith  v,  Townsend,  148  IT.  S.,  490,  is  an  authority  for 
or  has  any  bearing  on  the  case  at  bar;  (5)  in  citing  as  authority  the 
quotation  from  6  Am.  &  Eng.  Enc.  of  Law;  and  (6)  it  is  insisted  ^^that 
there  is  nothing  whatever  in  this  case,  as  disclosed  by  the  record,  author- 
izing the  right  of  way  of  this  company  to  be  one  hundred  feet  wide.^ 

It  will  be  seen  by  an  examination  of  the  reported  case  that  all  of  the 
questions  suggested  by  this  motion  were  given  consideration,  with  pos- 
sibly the  exception  of  the  last.  The  authorities  cited  and  relied  upon 
and  the  discussion  in  relation  thereto  will  be  adhered  to. 

The  Department  did  not  hold,  as  stated  by  counsel,  that  there  was 
no  settlement  at  Creede  prior  to  the  location  of  the  toll  road.  What 
it  did  say  was,  that  "there  were  but  two  or  three  cabins  in  what  is  now 
Oreede,  outside  of  the  ^commissary'  of  the  mine,"  at  the  time  the  road 
was  surveyed  and  construction  begun.  It  is  conceded  that  at  the  time 
the  road  was  constructed  through  the  town,  a  considerable  portion  of 
it  was  occupied  by  settlers. 

As  to  the  last  suggestion  of  counsel,  it  may  be  said  that  the  Depart- 
ment did  not  decide  that  the  road  company  was  entitled  to  one  hundred 
feet.  What  it  decided  was  that  "patent  will  issue  to  the  townsite,  if 
otherwise  satisfactory,  for  the  land  claimed,  subject,  however,  to  the 
•easement  of  the  Wason  Toll  Company's  right  of  way  for  the  road 
through  the  land  thus  patented."  It  will  thus  be  seen  that  the  width 
of  the  right  of  way  was  not  fixed.  This  was  not  ac'xsidental  at  all. 
This  matter  was  considered,  and  it  was  determined  that  it  was  doubt- 
ful whether  the  Department  would  have  jurisdiction  to  fix  the  width  of 
the  right  of  way  in  the  absence  of  express  authority  by  Congress.  It 
was  therefore  deemed  advisable  not  to  decide  this  question,  inasmuch 
as  the  State  court,  or  authorities,  after  title  had  passed  from  the  nation, 
had  full  power  to  settle  this  controversy. 

It  is  true  that  the  Boad  Company  claims  one  hundred  feet  in  width 
as  its  right  of  way,  and,  while  the  Department  sustained  its  contention 
as  to  its  right  of  way,  the  width  thereof  was  not  determined,  and  it  was 
not  intended  to  be. 

The  motion  is  therefore  overruled. 
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OKL^IlHOMA  LAXDS--COTJXCrL  GROVE  TIMBER  RESERVE. 

W.  F.  MacMabtin. 

Coanoil  Orove  military  timber  reserve  eBtablished  prior  to  the  opening  of  the  Creek 
lands,  thongh  falling  within  the  limits  of  the  lands  opened  by  the  President's 
proclamation,  was  noted  on  the  maps  of  official  and  public  survey  as  excepted 
from  settlement,  and  therefore  reserved  by  competent  authority. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

10^  1896.  (A.  E.) 

On  ^November  13, 1894,  your  office  affirmed  the  rejection  by  the  local 
office  of  MacMartin's  application  to  make  homestead  entry  of  theKE.  ^y 
Sec.  33,  T.  12,  E.  4  W,,  I.  M.,  Oklahoma,  Oklahoma.  The  application 
was  made  July  16, 1894.  The  rejection  was  because  the  land  was  within 
a  military  reservation,  segregated  from  the  public  domain  by  executive 
order,  dated  December  26, 1885,  and  April  19, 1889. 

This  tract  was  a  portion  of  the  lauds  the  occupancy  title  to  which 
was  ceded  by  the  Creek  Indians  to  the  United  States  in  1866  for  the 
purpose  of  settling  friendly  Indian  tribes  thereon.  On  December  31, 
1885,  by  general  orders  No.  128  of  the  Secretary  of  War,  a  military 
timber  reservation  known  as  Council  Grove  was  proclaimed  and  the 
tract  in  question  is  within  its  limits. 

It  is  contended  by  appellant  that  this  land  was  opened  to  homestead 
entry  by  the  act  of  March  2, 1889,  and  by  proclamation  of  the  Presi 
dent,  dated  March  23, 1889. 

The  reservation  was  within  the  territory  ceded  by  the  Creek  Indians 
on  January  19, 1889,  and  ratified  by  Congress  on  March  1, 1889  (25 
Stat.,  757).    The  ratifying  act  (section  2)  says: 

That  the  lands  acquired  hy  the  United  States  under  said  agreement  shaU  he  a  part 
of  the  public  domain,  but  they  shall  only  be  disposed  of  in  accordance  with  the  laws 
regulating  homestead  entries,  and  to  the  persons  qualified  to  make  such  homestead 
entries  not  exceeding  one  hundred  and  sixty  acres  to  one  qualified  claimant. 

In  the  act  of  March  2, 1889  (25  Stat.,  980),  applying  to  the  Seminole 
lands,  it  was  provided  (section  13) : 

That  the  lands  acquired  by  the  United  States  under  said  agreement  shaU  be  a  part 
of  the  public  domain,  to  be  disposed  of  only  as  herein  provided. 

Further  in  the  same  section,  after  providing  that  the  lands  shall  be 
opened  by  proclamation  of  the  President,  it  is  stated  that  all  the  fore- 
going provisions  shall  apply  to  and  regulate  the  lands  acquired  from 
the  Muscogee  or  Creek  Indians  by  the  cession  of  January  19, 1889. 

The  proclamation  opening  these  lands  was  signed  March  23, 1889, 
and  while  the  boundaries  of  the  land  declared  open  for  settlement 
included  within  them  the  Council  Grove  military  timber  reservation, 
that  reservation  was  excepted  irom  entry  and  set  aside  and  marked  on 
the  official  and  public  map  of  the  lands  opened  for  settlement  and 
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entry,  and  the  statement  printed  on  the  map  was  ^^  Timber  reserve  not 
open  for  settlement.'' 

In  view  of  this  it  most  be  held  that  the  land  applied  for  was  reserved 
by  competent  authority,  and  yoar  action  in  rejecting  the  application  of 
MacMartin  is  affirmed. 


PRACTICE— REVIEW— CONTEST— SETTUBMENT  RIGHT. 

Lemmons  V.  Williams. 

An  allegation  of  amicable  adjustment  prior  to  Judgment,  made  on  motion  for  reyiew, 
may  be  properly  treated  as. the  basis  for  furtber  inquiry  and  decision  in  accord- 
ance there  witb. 

As  against  third  parties  the  settlement  right  of  a  claimant  wiU  be  protected  during 
the  pendency  of  procee(lings  between  such  claimant  and  a  prior  en  try  man. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  lOy  1896.  (A.  B.) 

I  have  before  me  a  motion  for  review  of  departmental  decision  of 
July  12, 1894  (19  L.  D.,  37),  there  entitled  Lawson  H.  Lemmons,  which 
decision  awarded  to  said  Lemmons  the  SE.  |  of  Sec.  28,  Tp.  8  N.,  B.  15 
W,,  Oklahoma,  Oklahoma  Territory,  The  motion  for  review  has  beea 
filed  by  Daniel  0.  Williams. 

In  order  to  fully  understand  the  relations  of  the  respective  parties, 
the  following  recital  will  be  appropriate. 

Williams  applied  to  file  soldier's  declaratory  statement  for  the  tract 
described  May  4, 1892,  without  proof  of  service  in  the  United  States 
army  during  the  war.  His  application  was  suspended  for  the  purpose 
of  allowing  him  to  furnish  the  missing  proof,  which  he  did  on  June  6, 
1892,  and  the  application  was  allowed.  In  the  meantime,  on  May  31, 
1892,  Lemmons  was  allowed  to  make  homestead  entry  of  the  tract  in 
question.  Subsequently,  to  wit,  on  June  24, 1892,  Williams  was  allowed 
to  carry  his  declaratory  statement  into  a  homestead  entry. 

On  the  issue  thus  raised  between  the  parties,  both  of  whom,  as  above 
seen,  had  entries  of  record,  the  Department,  in  the  decision  under 
review,  held  that  Lemmons  had  the  better  right,  inasmuch  as  at  the 
date  of  his  application  to  enter  the  application  of  Williams  to  file 
soldier's  declaratory  statement  was  incomplete  and  defective,  thus 
reversing  the  decision  of  your  office  which  awarded  the  superior  right 
to  Williams,  on  the  ground  that  when  he  had  cured  the  defect  in  his 
application  to  file,  his  rights  related  back  to  the  original  presentation 
of  said  application. 

The  motion  for  review,  while  not  directly  attacking  the  judgment 
above  indicated,  asks  a  reconsideration  and  review  on  the  ground  that 
the  case  between  the  parties  had,  prior  to  said  decision, 

been  compromised  and  settled ;  that  the  said  Lawson  H.  Lemmons  had  abandoned 
and  withdrawn  all  claim  to  the  tract  therein  involved,  and  that  through  inadvert- 
ence and  error  said  cause  was  allowed  to  proceed  to  a  final  decision. 
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Williams  accompanies  this  motion  with  his  affidavit,  dated  Febru- 
ary 28, 1894,  stating  that  he  had  just  been  informed  of  the  depart- 
mental decision  of  July  12,  supraj  holding  for  cancellation  his  entry, 
and  that  prior  to  the  issuance  of  said  decision  he  had 

secured,  as  he  sapposed,  the  withdrawal  of  the  said  appeal  and  the  relinqnishment 
of  Bftid  Lemmons;  that  on  September  27,  1893,  yonr  affiant  compromised  all  the 
issues  between  himself  and  Lawson  H.  Lemmons,  and  said  Lemmons  execnted  a 
withdrawal  and  relinquishment  of  all  claims  to  the  tract  herein  involved,  and  as 
jour  affiant  understood  and  believed  notified  his  attorney  of  record  to  withdraw  his 
appeal,  and  followin£  out  said  withdrawal  and  dismissal  left  said  tract  and  went  to 
some  point  in  the  Indian  Territory,  or  in  the  Oklahoma  Territory  near  Fort  Sill,  O. 
T. ;  that  since  said  time  Lawson  H.  Lemmons  has  not  resided  upon  said  tact,  nor 
laid  any  claim  thereto,  and  that  it  has  been  through  a  mistake,  error  and  oversight 
of  the  attorney  of  Lemmons  that  the  appeal  was  not  dismissed  and  the  relinquish- 
ment of  Lemmons  filed. 

Williams  further  states  that  he  is  now  and  has  been  for  more  than  a 
year  the  sole  and  only  occupant  of  said  tract,  that  he  has  valuable  and 
permanent  improyements  thereon,  consisting  of  a  house,  all  of  said 
tract  under  fence,  and  seventy  acres  under  cultivation — all  valued  at 
about  $600. 

The  foregoing  affidavit  is  substantially  corroborated  by  affidavit  of 
George  Gordon,  made  September  27, 1894. 

It  appears  from  papers  with  the  motion  that  service  of  notice  of  the 
departmental  decision  under  review  was  accepted,  September  12, 1894, 
by  H.  O.  St.  John,  as  attorney  for  Lemmons,  and  was  served  upon 
Howe  and  McMachan,  attorneys  for  Williams.  It  also  appears  that 
service  of  the  motion  for  review  and  accompanying  affidavits  was 
accepted  September  27, 1894,  by  St.  John  as  attorney  for  Lemmons. 

Notwithstanding  what  has  been  said  above,  a  letter  has  been  filed, 
under  date  of  September  15, 1894,  by  George  E.  Lemon,  Esq.,  of  this 
city,  entering  his  appearance  for  Lawson  H.  Lemmons,  in  the  case  of 
Lemmons  T.  Williams  now  on  review  before  the  Department,  and  asking 
to  be  informed  of  any  action  taken  relative  to  said  motion. 

If  the  facts  be  as  set  out  in  the  motion  for  review,  and  they  have  not 
been  thus  far  denied,  although,  as  above  stated,  said  motion  was  duly 
served  ux)on  H.  G.  St.  John,  signing  himself  attorney  for  Lemmons, 
there  would  seem  to  be  no  good  reason  why  Williams  should  not  ulti- 
mately secure  the  land  upon  which  he  has  settled,  as  aforesaid. 

The  motion  and  accompanying  papers  are  returned  herewith,  and  you 
will  cause  inquiry  to  be  instituted  as  to  whether  a  relinquishment  by 
Lemmons  of  the  tract  in  question  has  ever  been  filed.  If  it  be  found 
that  relinquishment  has  been  duly  filed,  you  will  notify  Williams  that 
be  may  again  make  entry  of  the  land  in  question ;  for  on  the  record  as 
presented  to  the  Department  when  the  decision  was  rendered,  I  am  yet 
of  the  opinion  that  the  judgment  was  correct,  and  that  Williams's 
entry  was  properly  canceled.  Should  it  be  found  that  no  relinquish- 
ment has  been  filed  by  Lemmons,  Williams  will  be  notified  that  he  may 
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institute  contest  against  tbe  entry  of  said  Lemmons,  with  the  view  to 
securiug  the  cancellation  of  the  same,  on  the  ground  of  waiver  and 
abandonment,  as  set  out  in  his  affidavit  accompanying  his  motion  for 
review.  Should  he  establish  the  facts  to  be  as  stated  by  him  in  said 
motion,  the  entry  of  Lemmons  may  then  be  canceled  and  Williams 
allowed  to  make  new  entry  of  the  tract.  If  he  has  been  a  settler  upon 
the  land  as  stated  by  him  in  the  motion,  and  continues  the  same,  this 
will  be  protection  to  him  as  against  parties  other  than  those  to  this 
record. 

Under  the  orders  above  made,  your  office  is  given  full  jurisdiction  of 
the  case,  as  completely  as  if  said  decision  of  July  12, 1894,  now  under 
review,  had  not  been  made.  Should  Williams  fail  to  establish  the  facts 
as  now  alleged  by  him,  that  decision  will  stand  ^  otherwise  it  may  be 
treated  as  revoked  and  set  aside,  and  the  case  will  be  adjudicated  in 
accordance  with  the  facts  as  they  may  be  found. 


CONTEST— RELIXQUISHMENT-CHAKGE  OF  FRAUD. 

Lewis  v.  Babnabd, 

and 
Winston  v.  Barnabd. 

A  charge  of  fraud  in  the  procurement  of  a  relinqmahment  will  not  be  entertained,  as 
against  a  record  entrynian,  on  behalf  of  a  third  party  who  aUegea  that  he  is  in 
possession  of  a  prior  relinqaishment  and  intended  to  enter  the  land  in  controversy. 

The  consideration  that  may  have  passed  between  the  parties,  on  the  exaeution  of  a 
relinqaishment,  is  not  a  matter  for  departmental  inquiry,  except  as  an  incident, 
in  connection  with  other  facts,  tending  to  show  that  the  entryman  was  fW^ndn- 
lently  deprived  of  his  land. 

Fraudulent  intent  in  making  an  entry  is  not  shown  by  the  execution  of  a  relinquish* 
ment,  or  an  otfer  to  sell  tbe  improvements  on  the  land. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office j  February 
(J.  I.  H.)  10 J 1896.  (P.  J.  a) 

The  land  involved  herein  is  the  NW.  J  of  sec.  5,  T.  129  N.,  R,  56  W., 
Fargo,  North  Dakota,  land  district,  of  which  Sherwood  H.  Winston 
made  timber  culture  entry  June  25, 1883.  On  October  22, 1892,  his  relin- 
quishment was  filed  ajid  Clarence  E.  Barnard  made  homestead  entry  of 
tbe  tract.  November  4, 1892,  Job  B.  Lewis  filed  an  affidavit  of  contest 
against  Barnard's  entry  together  with  an  application  to  make  homestead 
entry  of  the  tract,  and  on  November  7  following,  filed  an  amended  affi- 
davit. He  charges  that  Barnard  obtained  Winston's  relinqaishment 
by  enticing  him  to  Britten,  South  Dakota,  and  when  in  an  intoxicated 
condition ;  that  he  induced  him  to  make  affidavit  of  the  loss  of  the 
receiver's  receipt  of  his  cash  entry,  "Barnard  knowing  such  latter  fact 
to  be  untrue;"  that  Barnard's  homestead  entry  was  tor  the  sole  pur 
pose  of  speculation ;  that  on  November  4, 1 892,  he  (Barnard)  executed 
a  relinquishment  of  his  said  entry;  that  he  is  a  resident  of  South 
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Dakota.  He  alleges  on  information  and  belief  that  Barnard  liad  used 
bis  homestead  right  prior  to  the  date  of  his  entry.  He  also  alleges 
that  the  loss  of  the  receiver's  receipt  ^^is  false,  as  he  has  both  in  his 
(affiant's)  x>os8ession,  including  Winston's  written  relinquishment  iu 
due  form,  bearing  date  July  14, 1892;  that  he  has  upon  the  part  of  said 
Barnard,  by  said  acts,  been  defrauded  out  of  his  interest  iu  said  land 
and  deprived  from  making  a  soldier's  homestead  entry  therefor."  He 
asks  that  a  hearing  be  ordered,  Barnard's  homestead  entry  canceled^ 
<<and  the  relinquishment  obtained  as  aforesaid  be  declared  fraudulent.'^ 
The  defendant  appeared  specially  and  moved  to  dismiss  the  contest, 
for  the  reason  that  the  affidavit  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  motion  was  overruled,  and  the  testimony 
was  taken  before  the  local  offices,  ending  on  March  23, 1893. 

On  the  same  day,  Winston  filed  an  affidavit  of  contest  against  Bar* 
nard,  alleging  that  Barnard  '^  made  his  entry  in  fraud ;  that  he  procured 
by  fraud,  without  consideration,  deponent's  relinquishment;"  that  it 
was  executed  and  procured  by  fraud  and  misrepresentation  by  said 
*^  Barnard  to  deponent  while  he  was  under  the  influence  of  intoxicating^ 
liquors,  to  such  an  extent  as  to  incapacitate  him  from  transacting  busi* 
ness;"  states  that  there  are  one  hundred  and  ten  acres  in  cultivation, 
and  sufficient  growth  of  living  trees  to  allow  deponent  to  make  timber- 
culture  final  proof;  that  Barnard's  entry  is  fraudulent  and  speculative; 
that  deponent  has  no  knowledge  or  recollection  of  executing  a  relin- 
quishment of  his  entry.  He  asks  that  his  timber-culture  entry  be  rein- 
stated and  Barnard's  homestead  entry  be  canceled.  Defendant  also 
demurred  to  this  affidavit  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  contest. 

By  your  office  letter  of  April  11, 1893,  a  hearing  was  ordered  on  Win- 
ston's charges,  part  of  the  testimony  being  taken  before  the  local  officers 
and  part  by  deposition. 

The  local  officers  consolidated  the  two  cases,  and  recommended  that 
the  homestead  entry  of  Barnard  be  canceled,  and  the  timber-culture 
entry  of  Winston  be  reinstated.  On  appeal,  your  office,  by  letter  of 
July  23, 1894,  affirmed  the  action  below,  whereupon  Barnard  prosecutes 
this  appeal,  assigning  several  grounds  of  error,  both  of  fact  and  law. 

The  issues  raised  by  the  affidavits  of  contest  filed  by  Winston  and 
Liewis  against  Barnard's  entry,  and  which  have  been  consolidated  into 
one  contest,  without  objection,  are:  (1)  the  procurement  of  Winston's 
relinquishment  while  he  was  in  a  state  of  intoxication,  and  (2)  Barnard's 
fraudulent  or  speculative  entry.  The  other  matters  alleged  may  be 
treated  as  surplusage,  and  do  not  constitute  grounds  for  contest.  For 
instance,  the  allegation  of  Lewis  that  he  has  been  defrauded  by  Barnard^ 
because  he  (Lewis)  intended  to  make  a  homestead  entry  of  the  tract,  is 
not  such  a  charge  as  will  be  inquired  into.  (Hamilton  v.  Harris  et  aly. 
16  L.  D.,  28S',  same,  on  review,  20  L.  D.,  227.) 
There  is  no  controversy  apparently  between  Lewis  and  Winston,. 


152  DECISIONS   RELATING  TO  THE   PUBLIC   LANDS. 

Lewis  holds  a  relinquishment  by  Winston  of  the  same  land,  executed 
in  July,  1892,  and  delivered  to  one  Yaiser  from  whom  Lewis  procured 
it.  This  relinquishment  has  never  been  presented  to  the  local  office, 
and  is  not  in  the  files.  It  not  having  been  presented,  the  Department 
will  take  no  notice  of  it,  except  as  evidence  in  the  case.  This  con- 
troversy as  it  now  stands  might  well  be  entitled  Lewis  and  Winston  i;. 
Barnard. 

The  testimony  shows  that  Winston  had  a  timber-culture  entry  on 
the  tract ;  that  he  had  complied  with  the  law  in  relation  to  that  char- 
acter of  entry,  and  had  ten  acres  of  trees  growing  thereon  in  the  ninth 
year  after  his  entry,  and,  it  is  claimed,  could  have  made  final  proof  on 
the  sama  It  is  shown  that  he  was  a  man  given  to  drinking,  and  on  all 
convenient  occasions  would  get  intoxicated.  It  is  claimed  that  he  was 
so  intoxicated  when  he  executed  the  relinquishment  that  Barnard  filed 
as  to  be  incapable  of  transacting  business,  and  that  Barnard  and  his 
partner,  Gorman,  were  instrumental  in  getting  him  in  this  condition 
for  the  purpose  of  getting  from  him  the  relinquishment. 

Frank  Winston,  son  of  Sherwood,  testified  that  about  eleven  o'clock 
P.  M.,  on  October  21,  his  father  passed  his  place  on  his  way  to  Britton, 
South  Dakota,  in  company  with  Barnard,  '^  so  intoxicated  that  he  did 
not  know  me."  He  did  not  see  his  father  after  that,  yet  he  says,  it  is 
a  fact  that  he  was  intoxicated  when  he  signed  the  relinquishment. 

Sherwood  Winston  in  the  Lewis  case  testified,  that  he  could  not  tell 
exactly  when  it  was  that  he  accompanied  Barnard  to  Forman:  **he 
claimed  that  I  had  better  go  down  there  and  let  him  have  this  land  of 
mine  to  save  it  from  losing  it  to  Mr.  Yaiser,  who,  he  said,  was  going  to 
get  it  away  from  me."  Barnard  "  was  in  quite  a  hurry  to  get  to  Britton 
before  Mr.  Yaiser  would  miss  me  at  Forman,  and  that  he  could  make 
arrangements  to  get  around  before  Mr.  Yaiser.  I  was  intoxicated.'' 
He  says  he  had  been  drinking  so  hard  that  he  could  not  tell  what  the 
paper  was;  and  that  he  was  so  much  so  as  to  be  unable  to  transact 
business  when  he  signed  the  relinquishment.  He  thinks  it  was  before 
noon  that  he  executed  it,  had  been  drunk  all  night;  drove  from 
Forman  to  Britton,  and  arrived  there  about  midnight.  On  cross- 
examination,  he  says  he  talked  with  Barnard  about  executing  the 
relinquishment  before  he  left  Forman,  after  talking  about  it,  went  to 
Britton,  about  twenty  miles  away.  It  was  probably  nine  o'clock  A.  M., 
when  he  made  the  relinquishment.  "  I  was  pretty  full  to  know  any- 
thing." It  was  executed  before  McCoy  in  some  ofiice.  On  re-direct 
examination,  he  was  asked  if  he  stopped  at  his  son's  while  en  route^  etc., 
and  his  reply  was :  "  We  stopped  at  my  son's  place  going  down.  It  was 
about  18  miles  from  Britton.  I  was  intoxicated.  I  did  not  know  him." 
Says  he  continued  to  drink  up  to  the  time  he  "executed  some  pai)ers,'' 
and  that  the  liquor  was  furnished  by  Barnard  and  Gorman.  On  re-cros9 
examination,  says :  "  it  may  have  been  about  ten  o'clock  or  a  little  later," 
when  they  got  to  his  son's  house;  that  they  remained  there  "only  a  very 
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short  time.  About  five  minutes;''  then  went  directly  to  Britton,  arriv- 
ing there  about  midnight  ^'  It  might  have  been  between  that  time  and 
half  past  one.  We  had  a  good  team  and  drove  pretty  fast/'  Says  he 
merely  guesses  at  the  time  of  their  arrival.  "We  stopped  at  the 
Arlington  house.  The  place  was  not  opened  for  customers,  the  man 
was  just  moving  in.  Barnard  and  Gorman  had  a  room  there  and  we 
all  stopped  there,  in  the  same  room." 

In  his  own  case  against  Barnard,  Winston  testified  that  he  relinquished 
the  land  to  Barnard,  who  "carried  out  the  idea"  to  him  that  it  would 
be  the  best  way  to  save  his  land;  that  Yaiser  was  trying  to  get  it  away 
from  him,  and  beat  him  out  of  it,  and  at  the  time  this  happened  he  was 
under  the  influence  of  liquor  and  took  his  advice ;  that  they  commenced 
drinking  at  Forman,  and  started  in  a  buggy  for  Britton;  they  "had 
liquor  with  them  and  drank  considerable  all  the  way  down."  Gorman 
was  with  them.  He  does  not  remember  to  have  had  any  conversation 
with  them  about  the  land  prior  to  that  day.  Says  he  was  intoxicated 
all  the  time;  had  never  agreed  to  it  when  he  was  sober.  "They  told 
me  that  Mr.  Yaiser  was  going  to  beat  me  out  of  my  claim,  but  I  can 
not  say  for  certain  as  to  that."  He  was  asked  if  he  read  over  the  relin- 
quishment before  he  signed  it,  and  says:  "I  could  not  read  it.  I  got 
the  lawyer  to  read  it  to  me;"  he  "was  too  blinded  with  liquor"  to  read 
it.  He  did  not  take  any.  legal  advice  relative  to  his  relinquishment 
until  spring,  when  his  son  came  to  him.  He  did  not  do  this  sooner, 
because  "I  8upx)osed  that  they  meant  just  what  they  told  me,  and  that 
they  were  doing  it  for  my  benefit,  and  I  did  not  realize  until  some  of 
my  friends  told  me."  Says  he  was  not  drunk  all  winter.  He  spent  the 
winter  in  Britton,  Gorman  and  Barnard  paying  his  board.  Did  chores 
for  them  and  looked  after  their  stock;  says  he  was  drunk  all  the  time, 
obtaining  liquor  from  them.  He  received  no  consideration  for  the  relin- 
quishment. On  cross-examination  he  says,  they  began  to  drink  a  couple 
of  hours  before  they  left  Forman ;  thinks  it  was  about  two  o'clock  A.  M. 
when  they  got  to  Britton;  got  up  about  seven,  "had  a  few  drinks,"  and 
went  to  the  lawyer's  office  in  the  forenoon;  there  was  some  talk  about 
the  relinquishment;  McCoy  drew  it  up,  and  read  it  to  him  at  his  request. 
It  is  shown  in  this  cross-examination  the  witness  had  made  a  relinquish- 
ment, or  a  mortgage,  he  claimed  he  could  not  tell  which,  to  Yaiser  in 
July,  1892. 

The  testimony  of  his  son  is  substantially  the  same  as  before.  He 
again  says  his  father  "was  too  intoxicated  to  know  me,  his  own  son," 
when  he  passed  his  house  that  night. 

The  witness  Chase  in  his  deposition  says,  that  he  saw  Winston  Octo- 
ber 21,  at  his  hotel  in  Britton  (the  "Commercial"),  and  he  stopped  there 
about  one  week,  and  that  he  was  intoxicated  during  that  time.  Finch, 
in  his  deposition,  says  he  saw  Winston  on  the  21st  in  Britton,  and  that 
he  was  so  badly  intoxicated  that  he  staggered. 

This  is  all  the  testimony  there  is  on  behalf  of  the  contestants  as  to 
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Winston's  being  drunk  at  the  time  he  executed  this  relinquishment.  The 
evidence  of  the  last  two  witnesses  does  not  fix  the  time  of  the  day  at 
which  they  saw  him  drunk,  whether  before  or  after  nine  o'clock  A.  M., 
about  the  hour  Winston  says  he  executed  the  paper.  Hence  their  testi- 
mony is  of  little  value. 

But  from  Winston's  own  evidence  it  is  clearly  apparent,  whatever 
may  have  been  his  condition  on  October  21st,  that  before  he  left  Forman 
he  knew  perfectly  well  what  he  was  going  to  Britton  for.  He  tells 
what  he  was  going  there  to  do,  and  the  purpose  he  had  in  view;  he 
goes  into  some  detail  about  the  journey,  the  time  they  started,  when 
they  arrived  at  his  son's  house,  when  they  got  to  Britton,  where  they 
stopped,  the  hour  at  which  they  went  to  the  lawyer's  office  in  the  morn- 
ing; that  the  relinquishment  was  there  drawn  up,  read  to  him  by  the 
attorney,  and  executed.  It  does  not  seem  as  if  a  man  could  be  intoxi- 
cated to  the  extent  of  rendering  him  incapable  of  doing  business,  and 
yet  give  all  these  details  with  such  exactness.  He  says  he  did  not 
know  his  son  when  he  passed  his  house.  Without  desiring  to  be  hyper- 
critical, it  might  with  propriety  be  asked,  how  he  knew  he  did  not  know 
his  son,  if  he  was  insensible  from  intoxication.  He  apparently  knows 
everything  else  in  connection  with  his  journey,  even  to  the  purpose  for 
which  he  was  making  it.  His  testimony  does  not  impress  me  with  the 
fact  that  he  was  incapacitated.  The  testimony  of  his  son  on  this  point 
is  of  but  little  value.  He  simply  asserts  that  his  father  was  so  intoxi- 
cated that  he  did  not  know  him.  He  does  not  tell  what  transpired  to 
convince  him  of  that  fact. 

But  aside  from  the  doubt  created  by  contestant's  testimony,  there  is 
evidence  on  behalf  of  the  defendant  that  can  not  be  overlooked.  Both 
Barnard  and  Gorman  testify  that  he  was  not  intoxicated  at  any  time 
during  the  negotiations  or  at  the  time  he  signed  the  papers.  They 
admit  that  they  had  liquor  with  them  on  the  trip,  and  that  all  of  them 
drank  of  it,  but  swear  that  Winston  was  perfectly  sober.  In  addition 
to  their  evidence,  are  the  depositions  of  C.  A.  Dwight,  who  witnessed 
the  execution  of  the  relinquishment,  and  J.  H.  McCoy,  who  was  then 
county  judge  and  made  out  the  papers.  The  testimony  of  these  wit- 
nesses seems  to  have  been  overlooked  both  by  your  office  and  the  lo<'al 
office;  at  all  events,  it  is  not  referred  to  at  ^11. 

Dwight  says  the  relinquishment  was  signed  between  eight  and  nine 
o'clock  in  the  morning,  and  that  Winston  was  perfectly  sober  at  that 
time.  McCoy  says  Barnard,  Gorman  and  Winston  came  to  his  office 
about  eight  o^cloek  A.  M.,  and  desired  a  relinquishment  drawn ;  that  at 
Winston's  request  he  drew  it;  that  Winston  stated  to  him  that  he  had 
lost  his  receiver's  receipt.  He  says :  "  He  appeared  perfectly  sober  and 
in  bis  right  mind;  he  was  not  intoxicated  in  the  least;  the  relinquish- 
ment was  fully  read  over  t.»  liira  by  myself  before  he  signed  it."  He 
says  he  frequently  saw  him  during  the  next  two  months  and  talked 
with  him  in  regard  to  it,  ''and  from  that  talk  I  can  positively  say  that 
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he  knew  just  what  he  was  doing  when  the  telinquishment  was  signed, 
and  he  always  expressed  himself  as  being  satisfied.'' 

It  seems  to  me  that  this  evidence  fairly  shows  that  Winston  was  sober 
at  the  time  of  the  execution  of  the  papers. 

His  charge  that  the  relinquishment  was  without  consideration  is  not 
such  a  charge  as  the  Department  will  consider,  except,  perhaps,  as  an 
incident  in  connection  with  others  to  show  that  the  claimant  has  been 
defraaded  out  of  his  land.  The  relinquishment  runs  to  the  government, 
and  it  can  not  inquire  as  to  any  consideration  that  may  have  passed 
between  the  parties.  This  is  a  matter  they  must  settle  between  them- 
selves. But  notwithstanding  this,  it  is  quite  apparent  that  there  was 
a  consideration  paid  to  Winston  by  Barnard.  The  latter  says  he  paid 
bills  for  him  amounting  to  $100,  also  his  board  for  the  winter  of  1892-'93, 
amounting  to  $100;  that  he  bought  clothes,  underclothing,  shoes,  and 
tobacco,  and  *^  gave  him  a  little  spending  money."  His  testimony  as  to 
the  board  is  corroborated,  in  part  at  least,  by  the  proprietor  of  the  hotel 
where  Winston  boarded,  who  swears  that  Barnard  paid  him  for  Winston's 
board  at  the  rate  of  $5.00  per  week,  from  l^ovember  26, 1892,  to  February 
6, 1893.  Whether  the  amount  he  testified  to  was  an  inadequate  consid- 
eration is  not  for  the  Department  to  determine,  perhaps,  but  in  view  of 
the  fact  that  Winston  had  then  outstanding  another  relinquishment, 
from  which  he  apparently  expected  nothing,  as  he  was  anxious  to  give 
another  to  some  person  who  would  give  him  something,  it  would  seem 
as  if  he  were  not  in  a  position  to  be  heard  on  the  plea  of  no  consideration. 

The  only  testimony  in  the  record  on  the  plea  of  fraud  or  speculation 
on  the  part  of  Barnard  in  making  the  entry  is,  that  he  executed  a 
relinquishment  of  his  entry  November  2, 1892,  and  agreed  to  sell  the 
improvements  for  $550.00.  When  the  relinquishment  was  presented  at 
the  local  office,  the  Lewis  contest  was  found  to  be  pending,  and,  as 
entry  could  not  be  made,  it  was  subsequently  returned  to  him.  The 
fact  of  the  execution  of  a  relinquishment  or  the  offering  for  sale  of 
improvements  is  not  an  evidence  of  fraudulent  intent  in  making  an 
entry.  (Ghatten  t?.  Walker,  16  L.  D.,  6.)  The  defendant  since  entry 
has  built  a  frame  house,  fourteen  by  twenty-four  feet,  ceiled  iuside, 
shingled  and  partitioned  off  into  two  rooms;  a  barn,  sixteen  by  twenty- 
four,  shed  roof,  with  stalls  for  eight  horses;  also  another  barn,  covered 
with  straw,  for  four  horses,  and  dug  a  well  fifteen  feet  deep.  In  addi- 
tion, he  had  replowed  about  seventy  acres  of  ground  and  put  it  in 
wheat. 

it  may  be  added  that  there  was  no  testimony  offered  on  the  charge 
of  Barnard's  disqualifications. 

Your  office  judgment  is,  therefore,  reversed,  and  the  contests  will  be 
dismissed. 
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8TVAMP  L.AXD  GRAXT— CHAHACTER  OF  PROOF. 

State  of  Oregon  bt  al.  v.  Porter. 

The  classification  of  land  as  swamp  and  overflowed,  that  is  not  at  the  present  time 
of  snch  character,  requires  clear  and  convincing  proof  of  its  swampy  condition 
at  the  date  of  the  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  10^  1896.  (J.  L.) 

The  land  involved  in  this  case  is  the  S  W.  J  of  section  34,  T.  23  S.,  R. 
31  E.,  Burns  land  district,  Oregon.  In  the  year  1873,  and  again  in  1885, 
the  State  of  Oregon  selected  and  claimed  said  tract  under  the  swamp 
land  grant  of  March  12, 1860.  On  December  7, 1889,  Baxter  R.  Porter 
made  homestead  entry  No.  61  of  the  tract.  Between  September  15,  and 
October  13, 1892,  a  hearing  was  had  in  accordance  with  the  circular  of 
December  13, 1886  (5  L.  D.,  279).  Attorneys  for  the  State  of  Oregon 
and  Miller,  and  for  Porter  attended. 

On  March  28, 1893,  the  receiver  found  that  the  tract  was  not  swamp 
and  overflowed  land  rendered  unfit  thereby  for  cultivation,  and  recom- 
mended that  the  State's  claim  be  rejected,  and  that  Porter  be  allowed 
to  perfect  his  homestead  entry.  On  July  20, 1893,  the  register  found 
that  the  tract  was  such  swamp  and  overflowed  laud,  and  recommended 
that  it  be  certified  as  such  to  the  State. 

On  July  13, 1894,  your  office  affirmed  the  decision  of  the  register,  and 
held  Porter's  homestead  entry  for  cancellation.  Porter  has  api>ealed 
to  this  Department. 

It  is  shown  by  a  clear  and  palpable  preponderance  of  the  testimony — 
indeed  it  is  not  seriously  disputed — that  said  tract  of  land  is  now,  and 
for  more  than  ten  years  has  been,  a  gently  sloping  and  slightly  undu- 
lating meadow,  producing  plentiful  crops  of  valuable  hay  which  have 
been  harvested  every  year;  and  has,  since  July  1888,  furnished  for 
Porter  and  his  family  a  good  living  and  a  comfortable  home. 

To  prove  notwithstanding,  that  the  tract  was  on  March  12,  1860, 
swamp  and  overflowed  land  rendered  unfit  thereby  for  cultivation,  the 
representatives  of  the  State  of  Oregon  introduced  and  examined  nine 
witnesses.  Two  of  them,  Thomas  1^.  Lofton  and  C.  S.  Grigsby,  testi- 
fied that  between  the  months  of  June  and  September  1862,  the  whole 
of  Harney  Yalley  was  covered  with  water.  It  is  a  historical  fact — 
developed  by  these  same  witnesses  and  many  others  in  contest  cases 
before  this  Department — that  the  year  1802  was  a  season  of  phenome- 
nal waterfall,  amounting  almost  to  a  deluge  over  the  whole  Pacific  slope 
from  the  crest  of  the  Rocky  Mountains  to  the  sea,  and  from  British 
Columbia  to  Mexico.  (DeWitt  v.  State  of  Oregon  et  al,  21  L.  D.  256.). 
The  quarter  section  in  contest  was  probably  covered  with  water  during 
the  whole  summer  of  1862.    One  of  said  witnesses  G.  W.  Anderson, 
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first  knew  the  valley  in  1874;  three  of  them,  J.  S.  Devine,  E.  P.  McCor- 
mack,  and  J.  C,  G.  Byer,  in  th^  year  1876;  another  one,  C.  G.  Frye,  in 
1878;  the  other  two  came  in  later,  in  the  year  1883  or  1884.  The  testi- 
mony of  all  of  them  tends  to  show  that  after  the  year  1874,  Harney 
yalley  began  to  fill  np  with  settlers,  and  to  be  cultivated  and  improved, 
and  made  more  prodactive,  and  more  desirable  as  a  place  of  residence, 
from  year  to  year.  All  the  testimony  shows  that  the  valley  including 
the  tract  in  contest  is  overflowed  annually,  from  the  time  the  snow  on 
the  mountain  begins  to  melt  until  about  the  first  of  July;  and  that 
without  such  overflow  the  meadows  would  be  arid  and  valueless. 

The  first  one  of  seven  witnesses  produced  by  the  entry  man,  (M.  S. 
Biggs,  by  name),  testified  that  in  September  1845,  he  spent  five  days 
in  Harney  valley,  travelling  with  an  immigration  party,  and  hunting 
horses  that  went  astray.  That  he  and  his  party  went  up  the  west  fork 
of  Silvies  river;  and  that  he,  (then  twenty  years  and  eight  months 
old),  while  hunting  the  horses,  traversed  a  considerable  x>ortion  of  the 
yalley,  and  the  meadows  now  classed  as  hay-lands.  That  he  travelled 
on  horseback.  That  the  whole  of  Harney  valley  was  then  dry;  as  dry 
as  it  had  been  during  any  of  the  years  between  1888  and  1892 :  That 
he  saw  no  water  except  in  the  bed  of  Silvies  river:  That  he  encoun- 
tered no  mud  or  miry  places :  That  he  had  no  diflftculty  in  riding  any- 
where on  his  horse,  after  the  other  horses  that  had  strayed  from  the 
caravan.  This  witness  was  not  impeached,  nor  was  any  attempt  made 
to  contradict  his  testimony. 

The  other  six  witnesses  for  the  entryman  concur  in  testifying  that 
since  the  year  1884,  the  tract  of  land  in  contest  has  steadily  improved 
in  productiveness,  and  desirability  as  a  place  of  residence.  One  of 
them,  Wm.  E.  Gradon,  a  civil  engineer,  who  had  run  two  lines  of  levels 
across  the  tract,  proved  that  it  has  a  gradual  slope  or  fall  from  the 
north  line  towards  the  south  and  west,  of  three  feet  six  inches  per  mile. 

This  Department  can  not  infer  that  Harney  valley  was  a  swamp  in 
the  year  1860,  from  the  fact  that  it  was  flooded  in  1862.  A  circum- 
stance very  close  to  the  tract  of  land  in  contest,  verified  as  a  fact  by 
the  records  of  your  office,  will  show  the  impropriety  of  such  an  infer- 
ence. The  exterior  lines  of  township  23  and  24  south  of  range  31  east, 
were  surveyed  on  August  25, 1873.  The  approved  map  shows  that  on 
that  day  Silvies  river,  (which  was  the  boundary  of  the  Malheur  Indian 
Reservation),  traversed  township  23  from  northwest  to  southwest, 
and  entered  township  24  near  the  corner  of  sections  1,2,35  and  36; 
or  to  speak  accurately  according  to  the  survey,  at  a  point  three 
chains  or  one  hundred  and  ninety-eight  feet  west  of  said  corner.  The 
sectional  subdivisions  of  township  24,  were  surveyed  between  October 
15  and  25, 1875.  The  approved  map  shows  that  at  the  latter  date,  Sil- 
vies river  had  within  two  years  and  two  months,  been  moved  westward 
one  mile,  and  then  entered  township  24,  west  of  the  corner  of  sections 
2, 3,  34  and  35. 
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To  explain  this  apparent  phenomenon,  the  sarveyor  in  1875,  made  the 
following  field  note: 

I  find  that  in  ranning  the  section  lines  between  sections  1  ftnd  2,  and  2  and  3, 1 
intersected  what  appeared  to  be  a  channel  of  Silvies  river,  which  when  the  bonnd- 
ary  of  the  reservation  (the  Malheur  Indian)  was  run,  must  have  been  taken  for  the 
main  channel  of  the  river.  This  channel  (meaning  the  channel  surveyed  and  mean- 
dered by  him  in  1875);  appears  to  have  been  formed  since  the  exterior  lines  of  this 
township  were  run,  when  the  deputy  surveyor  made  the  intersection  on  the  north 
boundary  of  section  2,  at  77  chains  (from  the  northwest  comer  of  section  2). 

And  on  further  examination  I  found  what  appeared  to  be  a  drift  above  the  town- 
ship line  in  Silvies  river  which  had  been  formed  since  the  exterior  lines  were  run, 
and  hence  turned  the  channel  so  as  to  cause  it  (the  river)  to  make  about  one  mile 
westing,  crossing  the  township  line  on  the  north  boundary  of  section  3. 

The  existence  of  the  drift  or  obstruction  found  by  the  surveyor  in 
1875,  is  corroborated  by  the  witnesses  who  testified  in  1892.  J.  8. 
Devine  (for  swamp  land  claimant)  testified : 

There  is  a  slough  of  Silvies  river  flows  along  the  eastern  boundary  of  section 
34,  ...  .  about  half  a  mile  ft'om  the  eastern  boundary  of  this  claim,  I  think. 
(Questions,  nineteen  direct  and  eight  cross  ex.). 

Charles  Nelson  (for  entryman)  in  answer  to  direct  question  seven- 
teen testified  as  foUows: 

In  the  fall  of  1885  or  1886,  I  and  Tom  McCormack  went  down  along  the  river,  and 
found  a  dam  in  the  river  where  used  to  be  the  old  river.  In  the  SE.  i  section  34  was 
a  dam  which  prevented  the  water  going  down  the  river.  It  was  timber,  brush, 
logs  and  old  hay ;  which  I  believe  the  dam  had  been  there  a  good  many  years.  The 
river  was  about  all  growed  together  above,  so  you  could  hardly  see  a  sign  of  the 
river,  which  was  filled  up  with  old  trash,  dead  cattle,  which  Jammed  up  the  said 
dams.  Bones  settled  down  to  the  bottom  of  the  river,  and  mud  washed  and  settled 
down  amongst  them  bones  which  make  good  rich  soil.  Tule  begin  to  grow  and  fill 
the  river  up  entirely,  pretty  near.  The  river  has  been  filled  up  for  a  mile  and  a  half 
by  the  cause  of  dams;  and  said  old  dead  cattle,  make  the  tule  grow  in  the  bottom 
of  the  river;  which  the  water  hardly  have  any  outlet  where  it  used  to  have.  In 
the  spring  when  the  melting  snow  comes  down,  there  is  no  outlet  for  it  in  the  chan- 
nel of  the  old  river ;  it  is  bound  to  flow  over  the  bank  and  in  the  direction  to  said 
land;  or  the  way  the  country  leans. 

W.  R.  Gibson  (another  witness  for  the  entryman)  in  answer  to  ques- 
tion nineteen,  testifies  as  follows : 

As  I  stated  before  I  never  saw  this  dam  (meaning  a  particular  dam) ;  bat  there 
has  been  an  obstruction  in  the  river  there,  that  has  caused  the  channel  to  fill  up, 
and  grow  over  with  tule ;  till  a  man  can  drive  right  across  the  river  there  today, 
with  a  wagon  and  team  and  not  know  that  there  is  any  river  there. 

No  attempt  was  made  to  impeach  or  contradict  either  of  said 
witnesses. 

It  does  not  appear  certainly,  whether  the  drift  or  obstruction  discov- 
ered by  the  surveyor  in  1875,  was  natural  and  accidental,  or  artificial 
and  intentional.  In  either  case  the  effect  would  be  to  swamp  some  of 
the  meadows,  and  to  fill  up  and  obliterate  the  old  channel  of  the  river. 

It  would  not  be  safe  to  infer  the  condition  of  the  S W.  ^  of  section  34, 
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in  the  year  1873,  from  its  actual  condition  in  1875  and  afterwards.  One 
handred  and  sixty  acres  of  meadow  lands  would  probably  be  in  some 
way  affected  by  the  removal  bodily  of  a  whole  river  from  the  neighbor- 
hood of  a  mile  and  a  half,  to  the  nearness  of  half  a  mile.  So  also,  this 
Department  cannot  infer  that  Harney  valley  was  a  swamp  in  1860, 
because  it  was  flooded  in  1862;  especially  in  view  of  the  fact  that  it 
was  very  dry  in  the  year  1845. 

When  after  the  lapse  of  more  than  thirty  years, — after  the  death  of 
a  generation  of  men — persons  claiming  to  be  assignees  of  the  State  of 
^^^iTOi^y  go  out  to  search  for  lands  which  were  swamp  and  overflowed 
in  1860,  they  must  expect  to  flnd  the  burden  of  proof  aggravated,  but 
not  shifted :  Especially  if  the  lands  they  may  select,  be  now  not  swamps, 
but  the  productive  farms  and  healthy  homes  of  industrious  citizens. 

The  State  of  Oregon  and  Henry  Miller  have  failed  to  prove  that  the 
SW.  i  of  section  34  now  in  contest,  was  on  March  12, 1860,  swamp  and 
overflowed  land  made  unfit  thereby  for  cultivation.  Your  office  decision 
is  hereby  reversed.  The  State's  claim  will  be  rejected;  and  Porter's 
homestead  entry  will  be  held  intact. 


JURISDICTION  OF  THE  COMMISSIOXER-APPIilCATIONS  TO  CONTEST. 

Meters  v.  Massey. 

It  is  properly  within  the  jarisdiction  of  the  Commissioner  of  the  General  Land  Office 
to  review  and  revoke  a  decision  of  his  office  that  is  not  final  on  the  merits,  and 
from  which  no  appeal  wiU  lie. 

The  allowance  of  an  application  to  contest  a  final  entry  is  a  matter  resting  in  the 
sound  discretion  of  the  Commissioner,  and  the  denial  thereof  will  not  be  dis- 
turbed unless  an  abuse  of  such  discretion  is  made  to  appear. 

It  is  properly  within  the  discretion  of  the  Commissioner  to  deny  a  hearing  on  an 
affidavit  of  contest  corroborated  by  a  witness  who  has  been  convicted  of  perjury 
in  making  said  corroboratory  affidavit. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

10^  1896.  (C.  W.  P.) 

It  appears  by  the  record  that  on  February  23, 1891,  the  defendant, 
George  N.  Massey,  made  homestead  entry,  No.  424,  of  the  NW.  J  of 
section  34,  T.  12  K.,  E.  3  W.,  Oklahoma  land  district,  Oklahoma  Ter- 
ritory, and  on  Angnst  6, 1893,  commuted  said  entry  to  cash  entry  'So. 
615;  that  on  May  26, 1891,  the  plaintiff,  John  A.  Meyers,  applied  to 
enter  said  land,  and  his  application  being  rejected  for  conflict  on  June 
6, 1891,  he  appealed  alleging  in  his  appeal  the  disqualification  of  Mas- 
sey; that  on  December  7, 1892,  Meyers  filed  a  second  affidavit  of  con- 
test, alleging  the  disqualification  of  Massey  by  reason  of  premature 
entry  into  the  Territory;  that  his  entry  and  final  proof  were  made  for 
speculative  purjmses,  and  not  in  good  faith  to  secure  a  homestead,  and 
that  he  (Meyers)  had  settled  upon  the  land  on  May  10, 1889,  and  had 
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since  resided  upon  and  claimed  the  tract  as  his  homestead;  that  in  said 
affidavit  the  charge  of  premature  entry  \ras  made  upon  information  and 
belief,  and  the  other  charges  as  within  the  knowledge  of  the  contestant; 
and  that  the  corroborating  witness  to  said  affidavit  of  contest  was 
James  E.  Bose,  who  swore  that  ^^  he  knows  of  his  own  personal  knowl- 
edge" that  the  allegation  of  premature  entry  is  true,  and  as  to  the 
other  charges  that  they  ^^  are  true  as  he  is  informed  and  believes;  ^  that 
on  December  29, 1892,  Eose  filed  an  affidavit  asking  that  his  corrob- 
orating affidavit  be  modified,  as  the  facts  intended  to  have  been  sworn 
to  by  him  were  all  upon  information  and  belief,  and  it  was  thereupon 
held  by  your  office  that  the  affidavit  filed  June  6, 1891,  was  insufficient, 
being  uncorroborated ;  and  as  to  the  second  affidavit,  filed  December 
7, 1893,  it  was  held,  that  the  allegation  that  Massey's  entry  was  made 
for  speculative  purposes  is  too  general  to  serve  as  the  basis  for  an 
investigation,  and  that  his  allegation  of  prior  settlement  came  too  late 
on  May  26, 1891,  to  affect  the  entry  of  Massey,  who  had  a  preference 
right  of  entry  under  his  contest  against  the  prior  entry  of  William  J. 
McClure,  made  April  30, 1889,  and  canceled  by  relinquishment  on  Feb- 
ruary 18, 1891,  when  Massey's  homestead  entrj^,  No.  424,  was  made; 
and,  besides,  Massey's  entry  was  more  than  three  months  old,  when 
Meyers  made  such  application,  and  hence  the  latter  was  barred,  under 
the  third  section  of  the  act  of  May  14, 1880,  (21  Stat.,  140);  and  hence 
all  Meyers'  allegations  in  regard  to  his  personal  qualifications  for 
making  a  homstead  entry  were  immaterial;  that  the  only  material 
averment,  therefore,  is  the  one  charging  that  Massey  was  disqualified 
from  making  an  entry,  because  he  had  entered  the  Territory  during  the 
prohibited  period,  and  that  one  is  sworn  to  upon  information  and 
belief,  and  corroborated  upon  information  and  belief,  and,  consequently 
does  not  constitute  a  sufficient  cause  of  action ;  that  Meyers  filed  a  motion 
for  review  of  your  office  decision  of  April  7, 1894,  and  filed  the  affidavits 
of  George  H.  Lacy  and  Charley  J.  Blanchard  to  the  effect  that  Massey 
had  been  within  the  Territory  during  the  prohibited  period;  that  on 
June  20, 1894,  Lacy's  affidavit  was  filed  in  your  office,  asking  that  his 
corroborating  affidavit  be  withdrawn,  alleging  as  a  reason,  therefor, 
that  he  was  mistaken  as  to  the  identity  of  the  person ;  that  your  office 
on  August  6, 1894,  held  that  Meyers'  application  to  contest,  as  amended 
by  Blanchard's  affidavit  should  be  allowed,  but  held  in  abeyance  until  the 
decision  of  Graham's  appeal  then  pending ;  that  on  August  10, 1894,  Mas- 
sey filed  a  motion  for  review  of  said  decision,  and  on  October  12, 1894, 
the  motion  was  denied.  On  January  18, 1895,  the  attorney  for  Massey 
filed  m  your  office  a  petition,  asking  that  your  office  exercise  its  super* 
visory  power,  and  set  aside  the  decisions  of  August  6, 1894,  and  October 
12,  1894,  for  the  reason  that  after  said  dates,  the  said  John  A.  Meyers 
and  Charley  J.  Blanchard  had  been  indicted,  convicted,  and  sentenced 
to  five  years  in  the  penitentiary,  for  perjury  committed  in  the  matter 
of  making  and  corroborating  said  contest  affidavit.    To  said  petition 


DECISIONS   RELATING   TO   THE    PUBLIC   LANDS.  161 

were  attached  certified  copies  of  indictments  and  Judgments.  No 
action  was  taken  thereon,  further  than  to  suspend  action  on  Meyers^ 
application  to  contest,  until  that  of  Graham  was  finally  disposed  o& 
On  August  8, 1 895,  the  Department  afiirmed  the  decision  of  your  office^ 
dated  March  3, 1894,  denying  Oraham's  application.  On  February  4, 
1893,  Meyers  filed  an  answer  to  the  petition  of  Massey  to  set  aside  your 
office  decision  of  August  6,  1894,  and  October  12, 1894,  accompanied 
by  his  own  affidavit  and  an  affidavit  of  J.  L.  Brown,  attorney  at  law. 
On  August  23, 1895,  your  office  rendered  a  decision  on  Massey's  motion 
for  a  review  which  is  as  follows : 

By  letter  ''H^'^of  April  1, 1894,  it  was  determined  that,  of  all  the  charges  made  by 
Meyers,  that  of  premature  entry  on  the  part  of  Massey,  was  the  only  material  aver* 
ment,  and  the  one  on  which  hearing  conid  be  ordered. 

By  letter  "  H'',  of  Angast  6, 1894,  it  was  determined  that  such  a  showing  had  been 
made  as  would  warrant  the  ordering  of  a  hearing  on  the  said  charge  of  premature 
entry.  The  said  decision  was  adhered  to  by  letter  ''H",  of  October  12, 1894,  and 
while  under  the  conditions  then  existing,  the  showing  made  was  thought  safflcient, 
conditions  have  since  arisen  which  would  w^arrant  the  yacation  of  said  decision  by 
this  office,  on  its  own  motion. 

Since  the  dates  last  named,  Meyers,  the  contestant,  and  Blanohard,  his  corrob- 
orating witness,  have  been  tried,  convicted,  and  sentenced,  for  the  making  and 
corroborating  of  said  contest  affidavit.  It  may  be,  as  alleged  by  counsel  for  Meyers, 
that  the  said  parties  were  not  given  a  fair  and  impartial  trial,  but  as  to  the  admin- 
istration of  a  court  of  justice,  it  is  not  for  this  office  to  question  the  regularity 
thereof. 

The  plaint ifif^s  allegations  are  verified  and  the  verification  is  corroborated  for  the 
pnrpose  of  satisfying  this  office,  or  the  local  officers,  ns  the  case  may  be,  of  the  good 
faith  of  the  contestant.  Where,  as  in  this  case,  both  the  plaintitf  and  the  corrobo- 
rating witness  have  been  convicted  of  perjury  in  swearing  to  the  affidavit  of  content, 
it  is  clearly  within  the  discretion  of  the  officers  to  whom  the  application  for  a  hear- 
ing is  addressed,  to  refuse  to  grant  it.  For  while  their  conviction  does  not  disqualify 
them,  as  witnesses,  nor  establish  the  truth  of  the  charge,  yet  it  is  competent  evidence 
in  this  case  for  the  parpose  of  impeaching  their  reputations  for  truth  and  veracity, 
and  when  considered  for  this  purpose,  and  in  connection  with  the  fact  that  the  Hon. 
Secretary  has  heretofore  discredited  Blanohard  (See  13  L.  D.,  69),  it  is  insufficient  to 
satisfy  this  office  of  the  probability  of  the  contestants's  being  able  to  sustain  his 
charges,  and  especially  is  this  true  in  view  of  the  fact  that  this  entry  has  been  sev- 
eral times  contested  on  the  same  charges  made  by  the  plaintiff  herein,  which  contests 
have  been  withdrawn  by  the  contestants. 

Meyers*  application  to  contest  is,  therefore,  dismissed,  subject  to  his  right  of 
appeal. 

Meyers  has  appealed  to  the  Department. 
The  grounds  of  appeal  are  as  follows: — 

1.  The  Honorable  Commissioner  having  ordered  a  hearing  in  the  above  matter,  and 
the  defendant,  Massey,  having  filed  his  motion  for  review,  and  the  same  having  been 
denied,  and  the  order  for  a  hearing  having  been  left  in  force,  it  was  not  competent 
for  the  Honorable  Commissioner  thereafter  to  entertain  or  allow  a  further  action 
thereon,  by  what  is  called  a  petition,  or  otherwise.  Under  the  Rules  of  Practice  the 
motion  for  review  ended  the  matter,  subject  only  to  the  right  of  appeal  to  the  Hon- 
orable Secretary  of  the  Interior;  and  it  was  error  for  the  Commissioner  to  hold 
otherwise. 

2.  The  Honorable  Commissioner  of  the  General  Land  Office  erred  in  refusing  to 
order  hearing  for  the  reason  that  there  had  been  a  conviction  of  contestant  Meyers 
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and  Blanchard,  when  sach  conviotion  was  not  had  in  a  oonrt  of  final  resort,  and,  fn 
iiot  awaiting  the  results  of  appeals  in  said  oases,  becanse  if  reversed  on  appeal,  then 
the  order  for  a  hearing  should  stand,  and  if  a  hearing  be  denied  and  a  patent  be 
issued  to  Massey  for  the  land,  and  then  the  judgment  of  conviction  be  revened,  con- 
^testant's  rights  would  all  be  lost. 

S,  The  Honorable  Commissioner  erred  in  holding  that  a  conviction  for  peijary  in 
^  court  of  record  is  ground  for  refusing  a  hearing  in  a  land  contest  case,  pending  in 
the  land  department. 

4.  The  Honorable  Commissioner  erred  in  holding  that  Meyers  had  been  convicted 
of  perjury  of  swearing  that  Massey  was  a  ''sooner'',  when  such  is  not  the  Judgment 
of  record.  The  record  shows  that  the  United  States  side  of  the  territorial  court 
convicted  Meyers  for  perjury,  in  swearing  that  he  (Meyers),  was  a  prior  settler  on 
the  land,  the  very  thing  the  land  department  had  held,  and  still  holds  to  be  wholly 
immaterial,  and  on  which  no  conviction  for  perjury  could  legally  be  had,  and  in  this 
the  Honorable  Commissioner  erred. 

The  first  ground  taken  is  that  your  office  had  not  the  right  to  recon- 
fiider  and  reverse  your  office  decisions  of  August  6, 1894,  and  October 
12, 1894.  But  it  is  clear,  that  these  decisions  not  being  final  on  the 
merits,  but  upon  a  questioil  within  your  discretion  and  without  appeal, 
you  had  the  right  to  revoke  them  and  refuse  a  hearing.  (Jones  v. 
Campbell,  7  L.  D.,  404;  Eavezza  v.  Binum,  10  L.  D.,  694.) 

The  question  is  then  upon  your  refusal  to  order  a  hearing  on  Meyers' 
affidavit  of  contest,  filed  December  7, 1893.     . 

Under  rule  3,  of  practice,  the  granting  of  an  application  to  contest  a 
final  entry  rests  in  the  sound  discretion  of  the  Commissioner  of  the 
General  Land  Office,  subject  to  appeal  to  the  Department,  in  cases 
where  it  is  denied,  and  his  judgment  will  not  be  interfered  with,  unless 
jan  abuse  of  discretion  is  made  to  appear.  (Gray  v,  Whitehouse,  15 
Jj.  D.,  352;  Johnson  v.  McKeurley,  16  L.  D,,  152). 

I  have  examined  the  record  in  the  case  of  United  States  against 
John  A.  Meyers  and  United  States  against  Charley  J.  Blanchard, 
which  are  annexed  to  Massey's  petition ;  and,  while  it  appears  that  the 
indictment  against  Meyers  is  founded  upon  the  allegations  conta^ined 
in  his  contest  affidavit,  which  were  denied  by  the  decision  of  your 
office,  the  indictment  against  Blanchard  charges  him  with  perjury  in 
swearing  to  Meyers'  affidavit  of  contest,  alleging  that  Massey  had 
entered  upon  and  occupied  lands  in  Oklahoma  Territory  on  the  22d 
day  of  April,  1889,  prior  to  12  o'clock,  noon,  in  violation  of  law.  It  was 
upon  this  corroborating  affidavit  of  Blanchard,  that  your  office  ordered 
a'  hearing.  It  now  appears  that  the  corroborating  witness  has  been 
4X>nvicted  of  perjury  in  making  this  very  affidavit.  The  affidavit  of  con- 
t/est  is  in  the  nature  of  an  information,  and  the  requirement  (rule  of 
practice  No.  3),  that  it  shall  be  corroborated  by  one  or  more  witnesses 
is  not  a  mere  idle  ceremony;  but  its  purpose  is  to  guard  against  con* 
tests,  initiated  by  irresponsible  persons  in  bad  faith.  In  the  case  of 
Patterson  v.  Massey  (16  L.  D.,  391),  it  is  held  that  if  the  charges  in  an 
affidavit  of  contest  are  based  upon  information  and  belief  they  must  be 
•corroborated  by  one  or  more  witnesses  whose  statements  must  rest  upon 
facts  within  their  knowledge. 
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In  the  case  at  bar  the  corroborating  witness  has  sworn  that  the  facts 
upon  which  the  affidavit  of  contest  is  based  are  within  the  actual  knowl- 
edge of  the  affiant,  and  he  has  been  convicted  of  perjury  in  making 
the  affidavit.  Can  it  be  said  that  it  was  an  abuse  of  your  discretion  to 
reject  the  affidavit  of  contest  under  such  circumstances! 

It  is  alleged  that  neither  Meyers  nor  Blanchard  had  a  fair  and  impar- 
tial trial  in  the  district  court  of  the  Territory,  and  it  is  urged  that 
these  convictions  not  being  by  a  court  of  final  resort,  your  office  erred 
in  not  awaiting  the  result  of  appeals  in  the  cases.  But  it  is  not  alleged 
that  appeals  have  been  taken  or  were  intended  to  be  taken  to  the 
supreme  court  of  the  Territory,  and  the  judgments  of  the  district  court 
were  final  judgments  until  reversed  on  appeal. 

For  these  reasons  I  can  not  think  that  it  was  an  abuse  of  your  dis- 
cretion to  refuse  a  hearing  on  Meyers'  affidavit  of  contest. 

The  judgment  of  your  office  is  accordingly  affirmed. 


HOMBSTEAD  ENTRT—KELIXQITISHMENT— TRAKSFEBEE* 

GABTLAND  V.  MABSH  £T   AL. 

The  right  of  one  olaiming  under  a  mortgage  and  purchase  of  a  tract  for  which  final 
certificate  has  been  issued,  but  is  thereafter  canceled,  can  not  be  recognized  aa 
against  a  subsequent  entry,  made  on  the  relinquishment  of  the  prior  claim,  if  it 
does  not  appear  that  the  intervening  entryman  was  a  party  to,  or  had  knowl- 
edge of  the  alleged  fraud  upon  said  incumbrancer. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  1.  H.)  10, 1896.  (P.  J.  C.) 

The  land  involved  in.  this  controversy  is  the  W.  J  of  the  NE.  ^  and 
the  N.  i  of  the  NW.  i,  Sec.  28,  Tp.  139,  R.  58,  Fargo,  North  Dakota, 
land  district. 

The  early  history  of  this  tract,  and  the  connection  of  the  several 
parties  therewith,  is  set  forth  at  length  in  16  L.  D.,  140.  It  is  not 
deemed  necessary  to  repeat  it  here  any  farther  than  to  say  that  O.  L. 
Bosenkrans  claimed  the  right  to  the  land  by  reason  of  having  a  mort- 
gage thereon  given  by  L.  D.  Marsh,  and  having  also  purchased  his 
right  thereto.  Marsh  never  made  final  entry  of  the  same,  but  sabse- 
qaently  to  the  transactions  with  Bosenkrans,  and  when  the  records  of 
the  local  office  showed  the  land  to  be  subject  to  entry.  Marsh  relin- 
quished whatever  rights  he  had,  and  Peter  J.  Gartlaud  thereupon  made 
homestead  entry.  Subsequently  the  Marsh  entry  was  reinstated,  and 
as  a  result  of  that  proceeding  the  matter  came  to  the  Department, 
where  it  was  determined  that  a  hearing  was  necessary.  This  is  the 
language  used  by  my  predecessor  in  defining  the  rights  of  the  parties, 
and  the  purpose  for  which  the  hearing  was  ordered : 

While  the  rights  of  a  bona  fide  pnrehaser  or  incumhraucer  after  certification  may 
be  protected,  notwithstanding  a  subsequent  relinquishment  by  the  entryman,  yet,  If 
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an  entry  is  relinquished  prior  to  the  issnanoe  of  final  certificate  and  a  bona  fide  entry 
of  the  land  is  subsequently  made  by  another,  the  claim  of  such  incumbrancer  will 
not  be  protected  as  against  the  rights  of  the  subsequent  bona  fide  entryman. 

In  this  case  a  hearing  should  be  ordered  to  determine  whether  Gartland  was  a 
party  to  the  alleged  fram(  upon  Rosenkrans,  or  whether  his  entry  was  bona  fide  and 
without  knowledge  of  said  alleged  fraudulent  conduct.  If  the  former,  the  entry  of 
Gartland  will  remain  canceled  and  Roseukrans  will  be  allowed  to  perfect  the  entry 
of  Marsh  upon  the  proof  submitted,  if  such  proof  authorizes  the  issuance  of  final 
certificate,  or  to  submit  proof  showing  that  Marsh  had  complied  with  the  law  and 
was  entitled  to  final  certificate.  If  it  be  shown  at  the  hearing  that  Gartland  was 
not  a  party  to  the  alleged  fraud,  but  made  his  entry  bona  fide,  it  should  be  reinstated 
and  the  entry  of  Marsh  canceled. 

The  bearing  was  had  before  tbe  local  officers,  and  they  decided  that 
Oartland's  <^  legal  right  to  the  tract  is  clear  and  nnequivocal."  On 
appeal,  your  office,  by  letter  of  July  26, 1894,  reversed  their  action, 
whereupon  Gartland  prosecutes  this  appeal,  assigning  errors  both  of 
law  and  fact. 

Your  office  finds  that  <<  Gartland  did  not  know  that  Marsh  had 
defrauded  Bosenkrans,  and  he  certainly  did  not  enter  into  a  conspiracy 
or  agreement  with  Marsh  for  that  purpose."  Again,  it  is  said  in  your 
office  letter:  "My  conclusion  is  that  Gartland  did  not  conspire  with 
Marsh  to  defraud  Eosenkrans."  On  this  finding  of  fact  your  office  con- 
curs with  the  local  officers,  and  from  an  examination  of  the  testimony 
I  am  satisfied  that  this  is  correct. 

This  finding  of  fact,  it  seems  to  me,  was  sufficient  of  itself  to  call  for 
a  judgment  in  favor  of  Gartland.  The  hearing  was  for  the  purpose  of 
determining  '*  whether  Gartland  was  a  party  to  the  alleged  fraud  upon 
Eosenkrans,  or  whether  his  entry  was  bona  fide  and  without  knowledge 
of  said  alleged  fraudulent  conduct,"  and  the  evidence  conclusively 
shows  that  he  was  not  a  party  to  and  was  without  knowledge  of  it,  as 
found  by  your  office. 

It  is  said  by  your  office  letter  that  Gartland  "could  very  easily  have 
learned  of  Marsh's  fraudulent  conduct  by  an  examination  of  the  land 
records  of  the  county."  It  is  not  apparent  how  he  could  have  learned 
of  any  "  fraudulent  conduct"  by  this  method,  as  it  is  not  disclosed  by  the 
record.  The  most  he  could  have  ascertained  was  that  there  were  mort- 
gages on  record.  But  under  the  circumstances  as  disclosed  by  the  rec- 
ords in  the  local  office,  he  was  not  bound  in  any  way  to  take  any  notice 
of  these,  because  in  1886  Marsh's  final  proof  had  been  rejected,  and 
the  case  closed.  Marsh  was  then,  and  subsequently,  a  resident  in  the 
vicinity  of  the  land,  and  had  been  for  a  number  of  years  before,  had 
been  recorder  of  deeds  of  the  county,  and  the  record  showed  that  he 
had  received  notice  of  the  rejection  of  his  proof.  Under  these  con- 
ditions, the  entryman  was  not  bound  to  take  notice  of  the  county 
records  for  the  purpose  of  discovering  "fraudulent  conduct,"  or  other- 
wise. 

Your  office  judgment  is  therefore  reversed,  the  entry  of  Marsh  will 
be  canceled,  and  that  of  Gartland  reinstated. 
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TOTTNSITE— ENTRT— DATE   OF   FINAL   CERTIFICATE. 

Ross  V.  Heteick. 

The  irregular  allowance  of  a  townsite  entry  prior  to  the  submission  of  the  final 
proof  therefor  does  not  make  the  entry  for  that  reason  void,  but  voidable  only, 
and  the  defect  being  subsequently  cured  the  entry  must  bear  the  date  of  the 
original  action. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 
(J.  I.  H.)  lOy  1896.  (B.  E.  W.) 

On  the  3d  of  October,  1893,  H.  0.  Hetrick  applied  for  deed  to  lot  19, 
of  block  41,  in  Alva,  Oklahoma,  alleging  settlement,  improvement  and 
possession;  and  on  the  12th  of  January,  1894,  A.  J.  Boss  filed  an  affi- 
davit of  contest,  denying  the  allegations  contained  in  Hetrick's  appli- 
cation, and  alleging  improvement  and  occupancy  of  the  lot  himself. 

At  the  hearing  Hetrick  moved  to  dismiss  the  contest  on  the  ground 
that  the  trustees  were  without  jurisdiction.  The  trustees  overruled 
this  motion,  and  heard  testimony  as  to  Hetrick's  occupancy,  but  refused 
to  hear  testimony  as  to  Ross'  occupancy,  and  on  the  5th  of  February, 
1894,  dismissed  the  contest  and  awarded  the  lot  to  Hetrick.  Ross 
appealed,  and  on  the  15th  of  June,  1894,  the  Commissioner  of  the  Gen- 
eral Land  Office  reversed  the  decision  of  the  trustees,  holding  that  Het- 
rick was  not  an  occupant  of  the  lot  at  the  date  of  the  townsite  entry, 
and,  therefore,  not  entitled  to  deed;  and  directing  the  trustees  to  allow 
Ross  to  submit  evidence  of  occupancy  at  the  date  of  tbe  townsite  entry. 
Hetrick  then  appealed  to  the  Department. 

The  testimony  submitted  by  Hetrick  shows  that  he  took  possession 
of  the  lot  about  1 :50  p.  m.,  September  16,  1893,  and  camped  on  it  nine 
or  ten  days.  During  this  time  he  built  a  "sort''  of  fence  across  the 
front  end  of  the  lot,  and  dug  a  hole  about  three  feet  in  diameter  and 
eighteen  inches  deep,  which  he  says  was  the  beginning  of  a  well. 
After  filing  his  application  for  deed  on  the  3d  of  October,  he  returned 
to  his  home  in  Kansas,  and  had  not  further  occupied  or  improved  the 
lot  at  the  date  of  the  hearing. 

In  his  affidavit  of  contest  Ross  does  not  specify  the  date  of  his 
improvement,  but  in  an  affidavit  of  continuance  filed  on  the  3d  of  Feb- 
ruary,  1894,  he  swears  that  his  witnesses,  Goodwin  aiid  Zimmerman^ 
if  present,  would  swear  that  the  date  was  the  12th  of  January,  1894. 

The  Commissioner  of  the  General  Land  Office  also  found  from  the 
records  of  his  office  that  the  trustees  applied  to  enter  the  townsite  of 
Alva  on  the  26th  of  October,  1893,  and  received  final  certificate  as  of 
that  date.  But  final  proof  was  not  made  until  the  18th  of  December, 
1893,  and  the  Commissioner  decides  that — 

Inasmucli  as  tiie  cash  entry  should  not  hare  been  allowed  till  after  final  proof  had 
been  duly  made,  the  date  of  said  final  certificate  was  error,  and  the  correct  date  of 
entry  of  the  townsite  of  Alva,  O.  T.,  is  held  to  be  December  18, 1893,  the  date  of  sub- 
mission of  final  proof. 
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This  part  of  tlie  Commissioner's  decision  is  erroneous.  The  entry 
may  have  been  irregularly  allowed  by  the  register  and  receiver  on  the 
26tb  of  October,  but  the  entry  was  not  for  that  reason  void,  but  at 
most  only  voidable,  and  as  the  defect  was  afterwards  cured,  the  date 
of  actual  entry,  October  26, 1893,  is  the  correct  date,  notwithstanding 
the  irregularity,  and  the  Commissioner's  decision  on  that  ix>int  is 
modified  to  conform  to  this  view. 

The  decision  of  the  Commissioner  that  Hetrick  was  not  an  occupant 
of  the  lot  at  the  date  of  the  townsite  entry,  and  therefore  not  entitled 
to  deed,  and  that  Boss  should  be  allowed  to  submit  testimony  as  to  his 
occtlpaucy  at  the  date  of  the  townsite  entry,  is  affirmed. 


TIMBER-CULTURE  ENTRY—EQUITABLE  ACTION. 

William  H.  Bussell. 

A  timber-onltiire  entry  of  a  fractional  sub-division  tbat  embraces  lesa  than  forty 
acres,  under  which  the  area  planted  to  trees  is  less  than  two  and  one  half  acres, 
may  be  equitably  confirmed,  where  it  appears  that  the  entryman  followed  the 
constrnction  of  the  law  announced  in  the  general  circular  of  the  Department  in 
force  at  the  time  of  planting,  and  shows  on  final  proof  a  greater  number  of  grow- 
ing trees  than  is  required  on  the  statutory  acreage. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  11,  1896.  (W.  A.  E.) 

William  H.  Sassell  made  timber  culture  entry  on  May  5, 1882,  at 
the  Wichita  (now  Dodge  City),  Kansas,  land  office,  for  lot  3  of  Sec  14, 
T.  26  8.,  R.  1  W.,  containing  23.70  acres. 

February  23, 1894,  he  offered  final  proof,  which  was  rejected  by  the 
local  officers  for  the  reason  that  the  proof  showed  the  cultivation  of 
but  one  and  one-half  acres. 

On  appeal,  your  office,  by  letter  of  August  10, 1894,  affirmed  the 
action  of  the  register  and  receiver,  whereupon  Bussell  prosecuted  a 
iiirther  appeal  to  the  Department. 

The  final  proof  shows  that  the  entryman  has  plante^l  and  cultivated 
each  year  since  date  of  entry  one  and  one-half  acres  of  the  tract  to 
trees;  that  he  has  taken  all  necessary  precautions  to  insure  the  growth 
of  the  trees;  that  at  the  date  of  offering  final  proof  there  were  on  the 
land  about  4,000  trees — an  average  of  2,500  to  the  acre;  that  these 
trees,  which  consist  of  cottonwood,  box  elder,  and  walnut,  were  in  a 
healthy,  growing  condition  and  averaged  about  four  inches  in  diameter 
and  fifteen  feet  in  height. 

Frank  M.  Dofflemyer,  one  of  the  final  proof  witnesses,  who  lives  on 
adjoining  land  and  sees  the  tree  tract  nearly  every  day,  says,  in  speak- 
ing of  the  claimant:  <^He  has  done  the  work  well  and  has  a  fine 
grove  fulfilling  the  requirements  of  the  law  to  the  letter.'' 

James  M.  Nicholson,  another  witness,  says:  ^< Trees  look  well  and 
make  a  handsome  grove.'' 
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The  only  possible  point  of  technical  non-compliance  with  law  that 
could  be  raised  on  this  showing  is  in  regard  to  the  area  planted  to  trees. 
The  timber  cultnre  act  of  June  14, 1878  (20  Stat.,  113),  provides  that 
trees  must  be  planted  and  kept  in  a  proper  state  of  cultivation  on 
"two  and  one-half  acres  on  any  legal  subdivision  of  forty  acres  or  less.'' 

It  is  shown,  however,  that  the  entryman  supposed  he  was  complying- 
strictly  with  the  law  when  he  planted  only  one  and  one-half  acres  of 
the  present  tract  to  trees.  On  page  30  of  the  general  circular  of  March 
1, 1884,  also  page  144  of  the  general  circular  of  February  6, 1892,  sec- 
tion 12,  it  is  said:  ^'Ten  acres  are  thus  to  be  plowed,  planted,  and  cul* 
tivated  on  a  quarter  section,  and  the  same  proportion  when  less  than  » 
quarter  section  is  enlered."  Nowhere  in  the  circular  is  it  stated  that 
two  and  one-half  acres  must  be  planted  and  cultivated  where  less  than 
forty  acres  are  entered.  That  provision  of  the  statute  was  evidently 
overlooked  in  the  preparation  of  the  circular  referred  to.  Ten  acrea 
are  one-sixteenth  of  a  quarter  section.  This  proportion  holds  good  hy 
the  terms  of  the  statute  on  an  eighty  acre  taraet  and  a  forty  acre  tract. 
The  present  entry  covers  a  little  less  than  twenty-four  acres.  One- 
sixteenth  of  twenty-four  is  one  and  one-half.  In  planting  and  culti- 
vating to  trees  one  and  one-half  acres,  therefore,  Bussell  wa^  following* 
strictly  the  instmctions  of  the  general  circular  and  honestly  believed 
that  he  was  obeying  the  law. 

Again,  in  the  case  of  Male  v.  Heirs  of  Quackenbush,  9  L.  D.,  567,  it 
was  held  that ''  a  slight  deficiency  in  the  acreage  planted  will  not  justify* 
cancellation  where  a  greater  number  of  trees  are  growing  on  the  land 
than  is  required  on  the  statutory  ten  acres  at  date  of  final  proof."  Th^ 
timber  culture  law  required  the  claimant  to  show  675  living  and  thrifty 
trees  to  the  acre  at  the  time  of  offering  final  proof.  Had  Bussell 
planted  two  and  one-half  acres  to  trees  as  required  by  the  statute,  he 
would  have  had  to  show  on  final  proof  only  two  and  one-half  times  675, 
or  less  than  2,000  trees.  As  it  is,  he  has  shown  nearly  4,000  healthy*, 
trees,  twice  as  many  as  it  was  necessary  for  him  to  have.  The  fact 
that  these  trees  are  not  scattered  over  quite  as  wide  an  area  as  they 
should  be,  ought  not,  in  all  good  conscience,  to  be  allowed  to  deprive 
him  of  the  fruit  of  years  of  honest  labor. 

This  seems  to  be  pre-eminently  a  case  for  reference  to  the  board  of 
equitable  adjudication.  There  has  been  a  substantial  compliance  in 
good  faith  with  the  law  and  there  are  no  adverse  claims. 

Your  office  decision  is  accordingly  reversed,  and  the  entry  will  be 
submitt^  to  the  board. 
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SWAMP  LAND— AGRICirLTirRAL  CLAIMANT-CIBCinLAB  OF  D£C£MS£B 

18,  1886. 

Williams  t?.  State  of  Iowa. 

The  circular  of  December  IS,  1886,  requiring  the  State,  after  due  notice,  to  present  its 
objections  to  the  allowance  of  entries  of  lands  theretofore  selected,  is  not  appli- 
cable to  a  case  wherein  a  hearing;  to  determine  the  character  of  the  land  was 
ordered  prior  to  the  issuance  of  said  circular,  and  sach  hearing  has  not  been  held, 
in  pursuance  of  said  order. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 
(J.  I.  H.)  ii,  1896.  (W.  F.  M.) 

On  December  15, 1893,  Henry  M.  Williams  made  homestead  entry  of 
the  W.  J  of  the  SW.  J  of  section  26,  township  96  I^.,  range  36  W,,  in 
the  land  district  of  Des  Moines,  Iowa. 

By  yonr  office  letter  ("K")  of  August  13, 1894,  the  entry  of  Williams 
was  relieved  from  suspension  on  account  of  conflict  with  jthe  State's 
claim  under  the  swamp  laud  grant,  and  the  register  and  receiver  were 
directed  to  so  advise  him.  This  action  was  taken  in  pursuance  of  circu- 
lar of  December  13, 1886  (5  L.  D.,  279),  under  which  the  State  of  Iowa 
had  received  the  required  notice,  and  to  which  no  objection  appeared  to 
have  been  made  by  the  State,  On  the  same  day,  and  by  the  same 
letter,  the  claim  of  the  State,  which  had  on  September  21, 1882,  selected 
the  lands  in  controversy  as  swamp,  was  rejected. 

On  September  25, 1894,  C.  T.  Archer  tiled  in  the  local  office  a  i)eti- 
tion,  alleging  that  he  bought  the  land  of  Glay  county,  and  has  been  in 
the  possession  of  the  same  for  over  ten  years;  that  the  entry  of  Wil- 
liams is  illegal  and  contrary  to  law;  that  he  has  a  good  and  sufficient 
deed  for  the  same  from  the  county  of  Clay;  that  he  at  no  time  had  any 
notice  or  information  served  on  him  by  the  said  local  office  or  by  any 
other  person ;  that  he  had  no  notice  of  the  claim  or  of  his  entry  until 
recently;  that  he  has  had  no  notice  of  appeal,  and  that  the  local  office 
had  no  right  or  authority  to  allow  the  entry,  the  same  being  swamp 
land.  He  prays  that  the  case  be  opened ;  that  notice  be  served  on  him ; 
that  he  be  allowed  to  appear,  and  that  a  day  be  appointed  for  a  hearing 
to  determine  the  character  of  the  land;  that  the  entry  be  canceled, 
and  that  all  the  papers,  together  with  his  petition,  be  sent  to  your  office. 

This  was  duly  transmitted  to  your  office,  and  by  office  letter  ("K'^) 
of  October  6,  1894,  the  action  previously  taken  in  the  matter  was 
affirmed. 

On  October  20, 1894,  Archer  filed  in  the  local  office  an  appeal  from 
the  decisions  of  your  office  in  this  matter,  and  assigned  as  errors,  in 
substance,  his  ownership  of  the  land;  its  vestiture  in  the  State  by 
virtue  of  the  act  of  September  28,  1850;  his  open,  continuous  and 
notorious  possession  of  the  same  for  more  than  ten  years,  and  want 
of  notice  of  any  action  in  connection  therewith  by  the  register  and 
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receiver.  Furthennore,  on  the  same  date  he  filed  in  the  local  office  an 
application  to  this  Department  to  be  permitted  to  intervene  in  the 
matter,  and  set  ont  as  reasons  therefor  the  specifications  of  error,  in  an 
elaborated  form,  assi^ed  in  his  appeal;  so  that  there  can  be  no  donbt 
that  the  whole  matter  is  now  before  this  Department  for  snch  action  as 
may  be  proper  to  be  taken. 

These  proceedings  are  resisted  by  the  homestead  entryman  Williams, 
who  insists  upon  the  non-swampy  character  of  the  land;  that  Archer 
was  not  entitled  to  notice;  that  dne  and  regular  notice  was  given  to 
the  governor  of  the  State  and  to  the  auditor  of  Clay  county,  within 
which  the  land  is  situated,  and  that  the  law  and  the  regulations  require 
nothing  farther. 

The  provisions  of  the  circular  under  which  the  entry  of  Williams  was 
allowed,  in  so  far  as  they  have  any  application  to  the  present  contro- 
versy, are  the  first  and  second  paragraphs,  as  follows: 

1.  When  any  settler  apon  such  lands  or  applicant  to  enter  the  same  under  the 
pnblic  land  laws  of  the  United  States  shall  apply  to  make  a  Uling  or  entry  under 
said  laws,  accompanied  by  a  statement  under  oath  corroborated  by  two  witnesses, 
that  the  land  in  its  natural  state  is  not  swamp  and  overflowed  and  rendered  thereby 
unfit  for  cultivation,  the  register  and  receiver  will  allow  such  filing  or  entry  "sub- 
ject to  the  swamp  land  claim." 

2.  Upon  the  admission  of  any  such  filing  or  entry  the  register  will  at  once  notify 
the  governor  of  the  State  thereof^  and  allow  him  sixty  days  within  which  to  object 
to  the  perfection  of  the  entry  and  to  apply  for  a  hearing  in  behalf  of  the  State  to 
prove  the  swampy  character  of  the  land. 

It  appears  that  these  provisions  were  strictly  observed  in  the  present 
case,  but  that  the  governor  made  no  answer,  nor  took  any  action  in 
resistance  of  the  effort  of  the  entryman  to  have  his  entry  allowed  and 
perfected. 

This  land  was  selected  by  the  State  of  Iowa  under  the  swamp  land 
grant  on  December  21, 1882,  and  notification  thereof  was  duly  made  to 
the  local  office  and  to  the  General  Land  Office. 

On  March  10, 1883,  by  your  office  letter  ("  K  ^)  a  hearing  was  directed 
for  the  purpose  of  determining  the  character  of  the  land  in  contro- 
versy. No  hearing  has  been  held,  however,  in  pursuance  of  this  order, 
nor  has  any  examination  ever  been  made  in  the  field  by  an  agent  of 
your  office. 

The  question  presented  appears  to  be,  whether  or  not,  if  it  be  true 
as  claimed  by  Archer  that  the  land  was  swamp  on  September  28, 1850, 
the  date  of  the  granting  act,  such  action  as  the  law  contemplates  has 
been  taken  to  ascertain  that  fact,  and,  further,  whether,  though  the 
State  may  be  concluded  by  the  proceedings  heretofore  outlined,  its 
transferee  Archer  is  also  concluded.  I  think  both  of  these  propositions 
must  be  answered  in  the  negative. 

The  swamp  land  grant  has  been  held  to  be  one  of  the  present,  vesting 
an  immediate  interest,  as  was  said  in  the  ease  of  W.  H.  Gushing  et  al.  v. 
State  of  Michigan,  4  L.  D.,  415,  and  as  has  been  rex>eatedly  decided 
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since,  both  by  this  Department  and  by  the  supreme  court.  It  wto 
held  in  that  case  further,  '^  that  the  State  can  not  be  deprived  of  it 
(the  land)  if  it  is  of  the  character  claimed,"  and  the  law  undoubtedly 
contemplated  that  some  adequate  effort  shoidd  be  made  to  determine 
the  character  of  the  lands  intended  to  be  granted.  I  do  not  think  it 
has  been  done  in  this  case.  The  circular  of  December  13, 1886,  supra^ 
is  not  deemed  to  apply  to  a  case  like  this,  where  a  hearing  was  ordered 
prior  to  the  issuance  of  the  circular,  and  where  it  has  not  been  held  in 
pursuance  of  that  order. 

Archer's  attitude  seems  to  be  that  of  the  instrument  through  which 
the  irregularities  of  which  he  complains  have  been  brought  to  the 
attention  of  the  Department. 

The  controlling  fact  in  the  case  is,  that  no  hearing  has  ever  been 
held  to  determine  the  question  as  to  whether  or  not  the  land  in  con- 
troversy is  in  fact  swamp,  and  such  as  to  pass  by  the  grant.  In  all 
cases  where  such  a  hearing  is  required  and  demanded,  it  should  be 
granted. 

It  is,  therefore,  ordered  that  a  hearing  be  directed,  in  pursuance  oi 
the  views  herein  expressed,  and  that  all  the  parties  in  interest  may 
have  notice. 


PlEECE  ET  AL.  V.  MuSSER-SAUNTJfcT  COMPANY. 

Motion  for  review  of  departmental  decision  of  September  6,  1894^ 
19  L.  D.y  136,  denied  by  Secretary  Smith,  February  12, 1896. 


WAGON  ROAD  GRANT -RESERVATION -SUIT  TO  RECOVER  TTTLfi. 

California  and  Oregon  Land  Co.  . 

The  reservation  of  specific  lands  for  the  residence  of  an  Indian  tribe,  provided  for 
in  a  treaty  in  which  it  is  declared  that  the  terms  shall  be  binding  upon  the 
parties  when  ratified  by  the  Senate  and  the  President  of  the  United  Statee,  im 
operative  from  the  date  of  signing  the  treaty,  and  not  from  the  date  of  its 
ratification. 

The  Duit  iustitiited  by  the  government  under  the  provisions  of  the  act  of  March  2, 
1889|  was  for  the  purpose  of  determining  whether  the  rights  of  the  company 
nnder  its  grant  had  been  forfeited  for  failure  to  comply  with  the  terms  thereof^ 
and  the  decision  therein  adverse  to  the  government  does  not  preclude  an  inquiry 
on  behalf  of  the  United  States  as  to  whether  a  specific  tract  was  actually 
embraced  in  said  grant. 

The  right  on  the  part  of  the  government  to  institute  suit  for  the  recovery  of  title  to 
lands  erroneously  certified  on  account  of  a  wagon  road  grant,  exists  independ- 
ently of  the  act  of  March  3,  1887,  which  is  limited  to  railroad  grants,  and  suit 
for  such  purpose  may  therefore  be  commenced  without  the  preliminary  demand 
required  by  said  act. 

Secretary  Smith  to  the  Attorney- General,  February  12^  1896. 

(P.  W.  C.) 

I  herewith  enclose  tlie  papers  at'coinpanying  a  letter  from  the  Com- 
missioner of  the  General  Laud  Oflfice,  dated  July  28,  1894,  in  which  he 
submits  in  accordance  with  instructions  contained  in  departmental  let- 
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ter  of  March  17, 1894,  in  so  far  as  the  large  quantity  of  unsarreyed 
lands  within  the  limits  thereof  at  this  time  admits  of,  an  adjustment  of 
the  grant  made  by  acts  of  July  7, 1864  (13  Stat.,  355),  and  December 
26, 1866  (14  Stat.,  374),  to  aid  in  the  constrnction  of  a  wagon  road  from 
Eugene  City  to  the  eastern  boundary  of  the  State  of  Oregon. 

Three  lists  of  laud  accompany  the  papers  forwarded,  being  as  fol- 
lows, namely:  list  ^^A"  covering  tracts  lying  outside  the  limits  of  the 
grant  certified  on  account  thereof  and  partly  within  the  Klamath 
'  Indian  reservation;  list  ^^B,"  lands  within  the  limits  of  the  grant  and 
certified  on  account  thereof,  also  within  said  reservation;  and  list  ^'G" 
tracts  covered  by  pre-emption  filings  subsisting  at  the  date  of  the  grant* 

It  appears  that  before  submitting  these  papers,  a  rule  was  laid  upon 
the  California  and  Oregon  land  company,  the  present  owners  of  the 
grant,  to  show  cause  why  steps  should  not  be  taken  looking  to  the 
recovery  of  title  to  the  lands  embraced  in  said  lists,  to  which  the  com- 
pany has  mnde  answer  and  therein  insist  that  its  title  to  the  land 
within  the  Klamath  reservation  is  perfect  and  is  not  affected  by  the 
treaty  reservation  for  the  Indians,  for  the  reason  that  at  the  date  of 
the  grant  the  Indian  title  was  simply  that  of  occupancy,  in  the 
nomadic  sense  in  which  the  entire  State  was  then  occupied  by  roving 
tribes  of  Indians,  there  being  at  that  tithe  no  technical  reservation  with 
established  boundaries. 

In  answer  to  this  contention  I  have  but  to  say  that  a  treaty  was  con- 
cluded with  the  Klamath  Indians  October  4,  1864,  and  by  article  I., 
the  Indians  ceded  to  the  United  States  all  their  right,  title,  interest 
and  claim  in  and  to  certain  country  occupied  by  them,  upon  the  proviso 
that  a  certain  described  tract  within  the  ceded  country  '<  shall,  until 
otherwise  directed  by  the  President  of  the  United  States,  be  set  apart 
as  a  residence  for  said  Indians  and  held  and  regarded  as  an  Indian 
reservation." 

By  the  12th  article  of  the  treaty  it  was  provided  that — "  This  treaty 
shall  bind  the  contracting  parties  whenever  the  same  is  ratified  by  the 
Senate  and  President  of  the  United  States." 

It  is  urged  by  the  company  that  under  this  12th  article  of  the  treaty 
no  reservation  was  created  until  the  treaty  was  proclaimed  which  was 
not  until  February  17, 1870. 

Under  the  previous  administration  of  this  grant  by  this  Department 
it  has  been  uniformly  held  that  the  company's  right  attached  upon  the 
filing  of  the  map  on  February  28, 1870,  showing  the  definite  location  of  the 
company's  line. 

In  the  Commissioner's  report,  however,  he  states — 

Since  serving  said  mle  a  map  of  the  definite  location  of  the  entire  road  filed  in  this 
office  March  17,  1869,  has  been  discovered,  and  it  is  my  opinion  that  this  is  the  date 
upon  which  the  right  of  the  company  should  be  held  to  have  attached. 

I  have  caused  these  maps  to  be  ex<aniiiuMl  and  find  that  the  map  first 
filed  March  17, 1869,  was  a  map  of  definite  location,  but  that  on  February 
28,1870,  the  company  filed  a  second  map  which  shows  a  partial  constrao- 
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tion  and  varies  in  some  places  materially  from  the  line  of  location  shown 
upon  the  map  of  1869.  It  appears  that  this  second  map  has  been  treated 
by  the  land  office  as  fixing  the  limits  of  the  grant,  for  the  diagram  in 
use  appears  to  have  been  adjusted  upon  the  corrects  line  as  shown 
upon  the  map  of  1870. 

It  seems,  therefore,  that  by  its  long  acquiescence  in  the  map  of  1870, 
nnder  which  the  rights  of  conflicting  claims  have  been  adjudicated,  the 
company  is  estopped  from  claiming  any  bei:efit  under  the  map  of  1869; 
but  this  I  deem  immaterial  to  the  matter  here  in  question,  for  I  am 
clearly  of  the  opinion  that  under  the  treaty  of  1864  the  lands  included 
within  the  reservation  therein  provided  for  were,  from  the  date  of  the 
signing  of  said  treaty,  reserved  for  the  benefit  of  the  Indians  as  of 
necessity;  for  should  it  be  viewed  otherwise,  it  will  be  seen  that  It  was 
within  the  power  of  others  to  have  gone  upon  the  lands  selected  for  the 
reservation  and  thereby  prevented  efiectually  the  final  consummation 
of  the  treaty. 

It  is  further  urged  by  the  company  in  answer  to  the  rule,  that  the 
reservation  as  finally  surveyed,  does  not  agree  exactly  with  the  bound- 
aries prescribed  therefor  in  the  treaty.  Upon  this  question  there  seem 
to  have  been  some  doubt,  but  as  the  reservation  was  established  by  the 
proper  officers  of  the  government  in  accordance  with  the  treaty,  the 
same  should  be  respected  as  established  unless  error  therein  is  plainly 
made  to  appear.  The  showing  made  does  not  satisfy  me  that  any  error 
has  been  committed,  and  for  the  purposes  of  this  suit  it  must  be  pre- 
sumed that  the  boundaries  of  the  reservation,  as  surveyed,  are  in 
accordance  with  the  treaty  stipulation. 

In  case  it  should  be  made  to  appear  to  the  court,  in  the  event  of  suit 
being  brought,  that  the  boundaries  as  established  are  incorrect,  the  biU 
could  be  amended  so  as  to  exclude  from  the  suit  any  lands  improperly 
included  within  the  reservation,  and  for  that  reason  held  to  have  been 
excepted  from  the  grant.. 

It  is  finally  urged  by  the  company  that  the  entire  matter  is  res 
adjudicataj  because,  under  the  act  of  Congress  approved  March  2, 1889 
(25  Stat.,  850),  suit  was  directed  to  be  brought  against  this  company, 
which  suit  was  decided  in  favor  of  the  company  by  the  United  States 
supreme  court  at  the  October  term  of  1892  (148  U.  S.,  131).  The 
decision  of  the  court  referred  to  concluded  with  the  declaration  that 
<^The  conclusion  is  clear  that  the  title  of  the  purchasers  and  the  land 
company  is  beyond  challenge.^  It  is  therefore  urged  that  the  United 
States  is  estopped  from  setting  up  any  additional  claim  as  against  those 
holding  under  the  wagon  road  company  by  the  decision  of  the  court 
just  referred  to. 

The  act  of  March  2, 1889,  declared  that  suit  be  brought — 

To  deteriniDe  the  questions  of  the  seasonable  and  proper  completion  of  said  roads 
in  accordance  with  the  terms  of  the  granting  acts,  either  in  whole  or  in  part,  the 
legal  effect  of  the  several  certificates  of  the  governors  of  the  State  of  Oregon  of  the 


DECISIONS   RELATING   TO   THE   PUBLIC    LANDS.  173 

completion  of  said  roads,  and  the  ri^^bt  of  resumption  of  snch  granted  lands  by  the 
United  States,  and  to  obtain  judf^i^ents,  which  the  court  is  hereby  authorized  to 
render,  declaring  forfeited  to  the  United  States  all  of  such  lands  as  are  coterminous 
with  the  part  or  parts  of  either  of  said  wagon  roads  which  were  not  constructed  in 
accordance  with  requirements  of  the  granting  acts,  and  setting  aside  patents  which 
have  issued  for  any  such  lauds,  saving  and  preserving  the  rights  of  aU  bona  fide 
purchasers  of  either  of  said  grants  or  of  any  portion  of  said  grants  for  a  valuable 
consideration,  if  any  such  there  be. 

It  will  be  seen  that  these  are  qaestions  affecting  the  company's  right 
to  lands  admittedly  incladed  within  the  grant — that  is,  admitting  the 
lands  to  have  been  granted,  has  the  company's  right  thereto  been 
avoided.  It  was  not  the  purpose  of  said  suit  to  inquire  as  to  which  of 
the  specific  tracts  within  the  limits  of  its  grant  were  actually  granted, 
and  had  the  United  States  in  its  suit  brought  under  this  act,  attempted 
to  set  oat  the  status  of  each  particular  tract  within  the  grant,  so  far  as 
any  question  was  suggested  by  the  records  as  to  the  company's  right 
thereto,  the  bill  might  have  been  justly  dismissed  for  multifariousness. 

I  am,  therefore,  clearly  of  the  opinion  that  the  United  States  is  not 
estopped  by  the  decision  upon  the  bill  filed  under  the  act  of  March  2, 
1889,  from  considering  the  question  as  to  whether  any  specific  tract 
included  within  the  company's  grant  was  actually  embraced  thereby. 

When  it  is  remembered  that  many  thousand  acres  within  the  limits 
of  the  company's  grant  are  yet  unpatented,  it  will  be  seen  that  the 
government  still  retains  jurisdiction  to  determine  which  of  the  lands 
were  actually  granted. 

From  a  careful  consideration  of  the  entire  matter,  I  am  of  the 
opinion  that  the  lands  embraced  in  lists  A,  B,  and  C,  before  described, 
were  erroneously  ceitified  on  account  of  the  grant,  and  have  therefore 
to  recommend  that  suit  be  instituted  in  the  proper  court  to  recover 
title  to  the  lauds  so  shown  to  have  been  erroneously  certified,  if  in 
your  judgment  the  same  can  be  successfully  maintained. 

It  will  be  noted  that  the  Commissioner  in  serving  rule  upon  the  land 
company,  laid  the  same  under  the  act  of  March  3,  1887  (24  Stat.,  556). 
Said  act  relates  specifically  to  the  adjustment  of  railroad  grants. 

Under  the  provisions  of  the  act  of  March  3, 1891,  all  suits  brought 
by  the  UDited  States  to  recover  title  to  lands  erroneously  certified,  or 
patented,  will  be  barred  on  March  3,  1896,  unless  said  act  shall  be 
amended.  The  act  of  1887,  before  referred  to,  directs  that  demand  be 
made  upon  the  company  and  that  ninety  days  be  allowed  within  which 
to  comply  or  make  answer  thereto,  before  the  institution  of  suit.  As 
before  stated,  said  act  is  limited  to  railroad  grants,  and  I  am  of  the 
opinion  that  the  right  of  suit  exists  in  the  United  States  independently 
of  the  act  of  March  3, 1887,  and  for  that  reason  make  recommendation 
for  this  suit  without  making  demand  upon  the  company,  to  the  end 
that  the  same  may  be  instituted  prior  to  the  period  of  limitation,  as 
established  under  the  act  of  1891. 
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CONFIRMATION-SECTION  7,  ACT  OF  MARCH  89  1891» 

DEBW  V.  COMISKT. 

The  oancellation  of  an  entry  without  notice  to  the  en  try  man  is  not  only  onanthorizedf 
but  is  absolutely  void  for  want  of  jurisdiction,  and  an  entry  so  canceled  at  the 
passage  of  the  act  of  March  3, 1891,  is  iu  law  an  existing  entry,  and  confirmed  by 
section  7  of  said  act,  if  otherwise  within  the  provisions  of  said  section ;  and  the 
right  of  a  transferee  in  such  case  is  not  limited  to  the  privilege  of  showing  that  the 
entry  man  had  in  fact  complied  with  the  law. 

The  confirmation  of  an  entry  by  said  section  for  the  benefit  of  a  transferee  is  not 
defeated  by  want  of  good  faith  on  the  part  of  the  entryman  or  his  immediate 
transferee,  if  subsequently,  and  prior  to  March  1, 1888,  the  land  is  sold  to  a  bona 
fide  purchaser;  nor  is  such  purchaser  bouud  to  take  notice  of  a  prior  order  of 
cancellation  that  is  void  for  want  of  jurisdiction. 

The  case  of  Castello  v.  Bonnie  (on  review)  20  L.  D.,  311,  overruled. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  L  H.)  17^  1896.  (G.  B.  G.) 

The  land  involved  herein  is  the  JS^.  i  of  the  NW.  J,  the  SW.  J  of  the 
NW.  J  and  the  NW.  J  of  the  SW.  J  of  Sec.  34,  T.  59  N.,  R.  17  W., 
Duluth  laud  district,  Minnesota. 

Angnst  18,  1882,  William  Oomisky  made  pre-emption  cash  entry  for 
the  above  described  laud,  and  on  June  15, 1883,  this  entry  was  canceled 
on  the  report  of  a  special  agent,  that  the  entry  was  fraudulent,  and 
that  the  entryman  had  never  resided  upon  or  improved  the  laud,  and 
it  was  directed  by  your  office  that  sixty  days  be  allowed  in  which  to 
show  why  the  entry  should  be  reinstated.  Fotice  was  sent  to  Gomisky 
at  his  last  known  address  advising  him  of  the  action  taken,  ^o 
response  thereto  was  made  by  him,  but  on  August  20,  1883,  John 
Comstock,  an  alleged  transferee,  filed  a  petition  asking  that  a  hearing 
be  ordered  to  allow  him  to  show  cause  why  said  entry  should  be 
re-instated. 

The  local  officers  denied  said  petition,  but  on  Gomstock's  appeal  there- 
from, your  office  after  nearly  five  years  unexplained  delay,  on  February 
15, 1888,  ordered  a  hearing  to  allow  the  said  transferee  to  appear  and 
submit  his  testimony  '*  showing  a  compliance  with  the  law  by  the 
entryman  and  the  validity  of  the  entry.'' 

The  trial  was  had  November  25, 1888,  at  which  the  government,  by 
its  special  agent,  and  the  C.  K.  Nelson  Lumber  Co.,  a  subsequent  trans- 
feree, appeared.  The  transferee  moved  for  a  dismissal  of  the  cause, 
claiming  that  Comisky  had  not  been  properly  notified  of  the  cancella- 
tion of  his  entry,  and  that  the  local  officers  were  without  jurisdiction  to 
hear  the  case.  The  motion  was  overruled,  exceptions  saved,  and  the 
trial  proceeded,  both  the  government  and  the  G.  N.  Nelson  Lumber 
Gompany  adducing  testimony. 

February  8, 1889,  the  local  officers  rendered  their  decision,  finding— 

In  this  case  the  transferee  is  the  only  party  in  interest,  having  deeds  indirectlj 
and  through  int'erniediates  of  the  whole  interest  of  the  claimant  to  the  land. 
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It  is  clear  from  the  proof  that  the  claimant  never  resided  upon,  nor  made  any 
improvements  upon  the  land,  and  that  he  filed  npon  the  same  under  conirnct  to 
make  absolute  conveyance  to  a  third  party,  as  soon  as  he  should  prove  up  and  obtain 
the  certificate,  and  that  he  has  himself  paid  nothing  whatever,  either  for  land  office 
fees,  or  other  expenses,  or  for  the  government  price,  as  also  provided  in  the  contract, 
and  that  immediately  upon  receiving  the  certificate  of  final  entry  he  conveyed  the 
laud — under  said  contract — all  in  transferee's  interest. 

From  this  decision  the  kelson  Lamber  Company  duly  appealed,  and 
before  your  office  had  passed  on  the  case,  the  act  of  March  3, 1891  (26 
Stat.,  1095)  was  approved,  and  on  June  16, 1891,  the  Boston  Safe  Deposit 
aod  Trust  Company,  of  Boston,  Massachusetts,  applied  to  intervene  in 
said  case,  and  asked  that  Comisky's  entry  be  confirmed  under  the  pro- 
visions of  section  7,  of  the  act  of  March  3,  1891,  supra. 

Said  company  claimed  that  it  was  a  bona  fide  incumbrancer  for  value, 
and  as  evidence  thereof  filed  an  abstract  of  title,  properly  certified, 
showing  that  on  March  21, 1885,  the  C.  N.  IN'elson  Lumber  Company 
executed  a  trust  deed  to  secure  the  Boston  Safe  Deposit  and  Trust 
Company  for  a  floating  indebtedness  amounting  to  $1,200,000,  embra- 
cing all  lands  held  by  the  C.  INT.  Nelson  Lumber  Company  in  St.  Louis 
and  other  counties,  which  the  said  company  had  acquired  either  by 
entry  or  purchase,  among  which  was  the  land  in  controversy,  the  title 
to  which  in  the  C.  N.  Nelson  Lumber  Company  was  also  shown  by  a 
chain  of  transfers  from  "William  Coiniskv. 

Pending  the  disposition  of  the  transferee's  application  for  re-instate- 
ment  of  Comisky's  entry,  on  the  appeal  of  the  Lumber  Company  from 
the  adverse  action  of  the  register  and  receiver,  the  plaintiff,  Nicholas 
C.  Drew,  on  August  27, 1889,  was  permitted  to  make  preemption  cash 
entry.  No.  1064,  for  the  land  involved  herein. 

On  October  13, 1891,  your  office  rendered  a  decision  holding  that  the 
cancellation  of  Comisky's  entry  was  unauthorized,  because  he  had  not 
been  given  an  opportunity  to  defend  it ;  that  Drew's  entry  was  imprui)orly 
allowed;  that  Comisky's  entry  fell  within  the  confirmatory  provisions 
of  Section  7  of  the  act  of  March  3, 1891 ;  and  that  upon  your  office 
decision  becoming  final,  said  entry  would  be  passed  to  patent.  Drew's 
entry  was  held  for  cancellation  with  the  right  of  appeal,  of  which  he 
availed  himself,  and  the  Department,  September  28, 1892,  concurred 
in  your  office  decision,  in  so  far  as  it  held  that  Comisky's  entry  was 
confirmed  by  the  act  of  March  3, 1891,  snpray  but  the  action  holding 
Drew's  entry  for  cancellation  without  notice  was  disapproved,  and  it 
was  ordered  that  Drew  should  be  allowed  sixty  days  in  which  to  show 
cause  why  his  entry  should  not  be  canceled. 

The  motion  of  the  plaintiff,  Nicholas  C.  Drew,  for  review  of  said 
departmental  decision,  again  brings  the  case  before  me. 

There  is  only  one  question  in  the  case,  viz :  Is  the  Boston  Safe  Deposit 
and  Trust  Company  entitled  to  the  benefits  of  the  confirmatory  pro- 
visions of  section  7  of  the  act  of  1891,  {supra)^ 

Said  section  provides  among  other  tilings  that  aU  entries  made  under  the  pre- 
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emption,  homestead,  desert  land,  or  timber  caltare  laws,  in  which  final  proof  and 
payment  may  have  been  made  and  certificates  issaed,  and  to  irhich  there  are  no 
adverse  claims  orijcinating  prior  to  final  entry,  and  which  have  been  sold  or  incam> 
bered  prior  to  the  first  day  of  March,  1888,  and  after  final  entry,  to  bona  fide  purchas- 
ers, for  a  valuable  consideration,  shall,  unless  upon  investigation  by  a  government 
agent,  fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented 
upon  presentation  of  satisfactory  proof  to  the  land  department  of  such  sale  or 
incumbrance. 

The  first  inquiry  suggested  to  my  mind  is  whether  there  was  a  valid 
entry  of  the  land  in  controversy  subsisting  of  record  at  the  passage 
of  this  act.  The  act  itself  presupposes  an  entry  existing  at  that 
date.  The  entry  of'Comisky  had  been  canceled  by  your  office  prior  to 
that  date  on  the  report  of  a  special  agent,  without  notice  to  the  entry- 
man.  This  cancellation  was,  in  my  judgment,  not  only  unauthorized 
but  absolutely  void  for  want  of  jurisdiction.  See  Castello  v,  Bonnie 
(15  L.  D.,  354)  and  cases  cited.  It  would  follow,  therefore,  that  the 
cancellation  was  a  nullity,  and  that  the  entry  remained  intact,  just  as 
though  the  order  of  cancellation  had  not  been  made. 

It  is  not  denied  that  final  proof  and  payment  had  been  made  and 
certificate  issued;  that  there  is  no  adverse  claim  originating  prior  to 
final  entry;  that  the  land  had  been  sold  prior  to  the  first  day  of  March, 
1888,  and  after  final  entry,  for  a  valuable  consideration.  It  is  insisted, 
however,  that  it  was  not  sold  to  a  bona  fide  purchaser  within  the  mean- 
ing of  the  act.  It  does  not  appear,  nor  is  it  material,  whether  the  orig- 
inal purchaser  or  incumbrancer  was  a<;ting  in  good  or  bad  faith.  The 
Department  has  repeatedly  held  in  construing  this  section,  that  con- 
firmation is  not  defeated  by  want  of  good  faith  of  the  entryman  and  his 
immediate  transferee,  where  subsequently,  and  prior  to  March  1,  1888, 
the  land  is  sold  to  a  bona  fide  purchaser.    13  L.  D,,  537, 581. 

The  question  then  is  not  of  the  good  faith  of  the  entryman,  nor  of  the 
intervening  transferees,  but, — Is  the  Boston  Safe  Deposit  and  Trust 
Company  a  bona  fide  incumbrancer  f 

It  is  suggested  that  although  the  cancellation  of  the  entry  was  illegal 
and  void,  the  fact  that  an  order  of  cancellation  was  of  record,  bound 
the  company  to  take  notice  of  the  fact  that  an  attack  had  been  made 
upon  the  integrity  of  the  entry,  and  that  this  was  sufficient  to  put  the 
said  company  upon  inquiry,  and  that  it  was  therefore  not  acting  in  good 
faith. 

I  do  not  agree  with  this  view.  It  does  not  appear  that  the  company 
had  actual  notice  of  the  order.  There  can  be  no  such  thing  as  con- 
structive notice  of  a  void  proceeding,  for  constructive  notice  in  law, 
necessarily  presupposes  a  valid  act. 

In  the  case  of  Castello  v.  Bonnie  (on  review),  20  L.  D.,  311,  a  case  on 
all-fours  with  the  case  at  bar,  it  was  said — 

It  is  conceded  that  such  canceUation,  without  giving  such  notice,  (that  is,  cancel- 
lation on  report  of  a  govemment  agent,  without  giving  the  entryman  his  day  in 
court)  was  improper,  and  to  all  intents  and  purposes  so  far  as  the  transferee  is  oon- 
cemed,  it  may  be  considered  as  an  existing  entry. 
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Wbat  follows  would  seem  to  be  a  contradiction  of  the  language  quoted 
and  is  not  sound.    It  was  further  said — 

Bat  the  re-instatement  of  the  entry  on  the  record  would  give  the  transferee  only 
sach  right  as  he  woold  have  had  in  case  notice  had  been  given. 

This  latter  holding  is  not  only  in  conflict  with  the  former,  but  is- 
manifestly  unsound.  If  the  entryman  had  notice  of  the  proceedings* 
upon  which  his  entry  was  canceled,  then  the  laud  department  had 
jaris<Uction  to  make  the  order  of  cancellation,  and  however  erroneoas- 
sach  cancellation  may  have  been,  on  the  merits  of  the  case,  the  can* 
cellatiou  would  have  taken  it  out  of  the  confirmatory  provisions  of  the 
act  of  1891,  supra^  because  no  entry  existed  at  the  passage  of  that  act, 
and  in  that  event  the  transferee  could  only  show  that  the  entryman  had 
complied  with  the  law.  But  inasmuch  as  it  had  already  been  held 
therein  that  ^^so  far  as  the  transferee  is  concerned,  it  may  be  consid- 
ered as  an  existing  entry,"  what  follows  is  a  non-sequitur, 

I  am  of  opinion  that  the  rights  of  the  transferees  in  the  case  at  bar 
are  fully  protected  under  the  law,  and  that  the  entry  should  be  con- 
firmed. 

On  purely  technical  grounds  the  intervening  entryman,  Nicholas  C. 
Drew,  is  entitled  to  notice  to  show  cause  why  his  entry  should  not  be 
canceled. 

The  motion  for  review  is  denied.  The  case  of  Gastello  v,  Bonnie 
(supra)  18  hereby  overruled,  so  far  as  it  conflicts  with  this  decision. 


tomtJ^  ix>t-occut»axcy  of  tenant. 
Aldrich  v.  Schloesser  et  al. 

The  oeenpanoy  of  a  tenant  at  the  time  of  townsite  entry  entitles  his  landlord  to  a 
deed  to  the  lot  so  occupied. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 
(J.  I.  H.)    •  17yl896.  (C.W.  P.) 

The  property  involved  is  lot  3,  block  75,  in  El  Beno,  Oklahoma  Ter- 
ritory, and  the  case  comes  before  the  Department  on  the  appeals  of 
W.  L.  Aldrich  and  Budolph  Schloesser,  from  the  decision  of  your  office 
of  June  27,  1895,  unfavorable  to  their  respective  claims. 

The  decision  of  the  townsite  board  awarded  the  lot  to  Schloesser; 
Aldrich  appealed.  Your  office  reversed  the  judgment  of  the  townsite 
board,  and  held  that  neither  party  was  entitled  to  deed. 

The  evidence  shows  that  on  February  19, 1892,  James  Thompson, 
whose  commuted  homestead  entry  was  canceled  ^November  2^^  1892, 
conveyed  the  lot  in  controversy  by  warranty  deed  to  Thomas  T.  Crit- 
tenden, who  sold  and  conveyed  the  same  to  Eudolph  Schloesser,  the 
contestee;  that  in  the  spring  of  1892,  A.  C.  Springs,  as  agent  for  Schloes- 
ser made  a  verbal  agreement  with  one  Lee,  by  which  Lee  was  to  have 
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th^  use  and  possession  of  the  lot,  with  the  understanding  that  the  fenc- 
ing which  he  shoald  place  around  it  should  revert  to  and  become  the 
property  of  Schloesser,  at  the  expiration  of  the  time  agreed  upon;  that 
under  this  agreement  Lee  enclosed  the  lot  with  a  fence  and  dag  a  well 
thereon;  that  early  in  December,  1892,  Lee  sold  his  improvements  to 
W.  L.  Aldrich,  the  contestant,  for  $40,  stating  to  him  at  the  time  that 
lie  did  not  own  or  claim  to  own  the  lot. 

It  further  appears  that  Aldrich,  in  his  testimony,  admitt^  that  he 
knew  that  Lee  was  only  a  tenant  of  the  lot,  and  that  he  was  occupying 
it  under  a  lease;  that  Aldrich,  after  his  purchase  put  a  tent  on  the  lot 
**for  sleeping  purposes^  .  .  "for  travelers,"  and  an  outhouse. 
:  It  further  appears  that  on  December  1, 1892,  G.  A.  Aldrich,  the  son 
and  agent  of  W.  L.  Aldrich,  entered  into  an  agreement  in  writing  with 
Schloesser,  for  the  use  and  occupancy  of  the  lot,  thereby  agreeing  not  to 

give  SchloesBer  any  trouble  of  any  kind  in  getting  bis  deed  to  said  lot  from  the 
government,  in  case  sucb  an  emergency  sbonld  arise  and  further  agrees  to  give 
possession  at  any  time  after  ten  days  notice,  and  agrees  to  pay  fifty  cents  per  month 
as  lease,  acknowledging  at  same  time  to  be  tenant  of  said  Schloesser. 

It  further  appears  that  Aldrich  was  in  possession  of  the  lot  at  the 
date  of  the  town  site  entry  on  January  30, 1893, 

Schloesser's  claim  to  the  lot,  under  deed  from  Thompson,  tell  with 
the  cancellation  of  Thompson's  entry. 

But  it  is  claimed  that  by  the  improvements  placed  upon  the  lot  by 
Lee  and  Aldrich,  and  the  occupancy  by  Aldrich  as  his  tenant,  at  the 
date  of  the  townsite  entry,  Schloesser  was* in  contemplation  of  law,  the 
occupant  of  the  lot  and  entitled  to  deed. 

In  the  case  of  Hussey  v.  Smith  (99  U.  S.,  20),  it  was  held  that  Hussey, 
who  was  a  resident  of  the  State  of  Ohio,  and  claimed  under  a  judicial 
sale  of  the  possessory  title  of  Smith  before  the  lands  were  entered,  was 
entitled  to  deed. 

The  court  say — 

The  territorial  law  of  Utah  (authorized  to  be  passed  by  the  act  of  Congress  before 
mentioned)  gave  to  the  party  entitled  to  occupancy  or  possession,  as  well  as  to  the 
occupant  or  occupants,  the  right  to  apply  for  the  judgment  by  the  probate  court, 
upon  which,  when  rendered,  the  mayor  was  to  execute  his  deed.  If  this  were  not 
so,  the  right  would  be  clearly  within  the  equity  of  the  act  of  Congress  and  conferred 
by  it. 

The  rejection  of  the  appellant's  claim  and  the  adjudication  in  favor  of  Smith,  who 
had  not  then  a  shadow  of  right  to  the  premises,  by  the  probate  court  was,  therefore, 
a  gross  error,  and  the  supreme  court  of  the  territory  repeated  it  by  affirming  the 
Judgment. 

The  territorial  law  of  Oklahoma  (Sec.  6627,  Stat,  of  Oklahoma,  1890), 
provides  for  deed 

to  the  person,  persons,  associations  or  corporations  who  shall  occupy  or  possess,  or 
be  entitled  to  the  right  of  possession  or  occupancy  thereof,  according  to  the  several 
Tights  and  interests  of  the  respective  claimants  in  and  to  the  same  as  they  existed 
In  law  or  equity  at  the  time  of  the  entry  of  such  lands,  or  to  the  heirs  or  assigns  of 
•  auch  claimants. 
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The  evidence  shows  that  Aldrich  was  an  occupant  of  the  lot  at  the 
date  of  the  townsite  entry.  But  it  also  shows  that  he  occupied  it  as 
the  tenant  of  Schloesser.  Consequently  he  was  not  entitled  to  deed. 
But  I  see  no  reason  why  Schloesser  can  not  avail  himself  of  the  posses- 
sion of  his  tenant  to  acquire  title  to  the  lot.  If  the  vendee  before 
townsite  entry  of  a  party  in  possession  at  the  time  of  townsite  entry  is 
CDtitled  to  deed,  I  can  see  no  reason  why  the  landlord  of  a  tenant  occu- 
pying a  lot,  at  the  time  of  townsite  entry,  is  not  equally  entitled  to 
deed.    See  Bowie  v.  Graff  (21  L.  D.,  522). 

The  decision  of  your  office  is  therefore  reversed. 


(SECOXD  HOMESTEAD  ENTRT— ACT  OF  DECEMBEB  99,  1894. 

Charles  A.  Gabbison. 

The  right  to  make  a  Becoud  Uomestead  entry  may  be  recognized  where  the  first  was 
canceled  on  account  of  the  entryman's  failure  to  establish  residence,  and  such 
failure  was  due  to  circumstances  beyond  his  control. 

Secretary  Smith  to  the  Commissioner  of  tJie  General  Land  Office^  Febru- 
(J.  I.  H.)  ary  17,  1896.  (W.  A.  E.) 

Charles  A.  Garrison  has  appealed  from  your  office  decision  of  July 
3, 1894,  rejecting  his  application,  filed  April  6,  1894,  to  make  second 
homestead  entry  to  cover  the  l^W.  i  of  Sec.  18,  T.  20  N.,  R.  9  E.,  Perry, 
Oklahoma,  land  district. 

Garrison's  corroborated  affidavit,  filed  in  support  of  his  application, 
shows  that  on  October  16, 1891,  he  made  homestead  entry  at  the  Okla- 
homa, Oklahoma,  land  office  for  the  NW.  J,  Sec.  29,  T.  13  N.,  R.  5  B. ; 
that  immediately  thereafter  he  cleared  and  grubbed  one  acre,  but  that 
owing  to  the  delicate  health  of  his  wife,  the  approaching  winter,  and 
his  lack  of  means,  he  did  not  at  once  begin  the  erection  of  a  house; 
that  during  the  wint-er  his  wife  and  two  children  were  so  sick  as  to 
require  his  constant  care  and  attention,  and  it  was  impossible  for  him 
to  go  to  the  land ;  that  about  April  5, 1892,  his  wife  gave  birth  to  a 
child  and  was  attacked  by  puerperal  fever  which  confined  her  to  her 
bed  for  ten  months,  during  which  time  she  required  constant  medical 
attention  and  careful  nursing;  that  in  April,  1892,  Jacob  Piatt  filed  a 
contest  against  affiant's  entry  on  the  ground  of  abandonment,  of  which 
affiant  was  duly  notified,  but  that  owing  to  the  sickness  of  his  wife, 
and  his  lack  of  means,  he  was  not  able  to  appear  at  the  trial  or  employ 
counsel  to  represent  him,  and  was  consequently  obliged  to  let  the  case 
go  by  default;  that  his  entry  was  canceled  by  the  General  Laud  Office 
on  February''  8, 1893;  that  he  never,  either  directly  or  indirectly,  received 
from  Piatt  or  any  other  person  any  reward  or  remuneration  for  his  claim 
to  the  land  embraced  in  his  former  entry. 

Since  the  decision  of  your  office  in  this  matter  was  rendered,  the  act 
of  December  29, 1894  (28  Stat.,  599),  givincr  the  right  of  second  entry 
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in  certain  cases,  has  been  passed.  This  act,  which  is  in  amendment 
of  section  thi*ee  of  the  act  of  March  2, 1889  (25  Stat.,  854),  provides  as 
follows : 

That  if  any  such  settler  has  heretofore  forfeited  his  or  her  entry  for  any  of  said 
reasons,  such  persons  shall  be  permitted  to  make  entry  of  not  to  exceed  a  quarter 
section  on  any  public  land  subject  to  entry  under  the  homestead  law,  and  to  perfect 
title  to  the  same  under  the  same  conditions  in  every  respect  as  if  he  had  not  made 
the  former  entry. 

The  ^^reasons"  mentioned  in  the  act  of  March  2, 1889,  are:  "total  or 
partial  destruction  or  failure  of  crops,  sickness,  or  other  unavoidable 
casnalty." 

The  present  case  does  not  quite  fall  under  the  remedial  provisions  of 
the  act  of  December  29, 1894,  because  the  entryman  here  never  estab- 
lished residence  on  the  land  and  was  not  a  "settler"  in  the  proper 
meaning  of  that  term,  but  it  appears  from  his  affidavit  that  he  was 
prevented  from  establishing  residence  on  the  land  by  circumstances 
beyond  his  control,  viz:  the  sickness  of  his  wife  and  children. 

In  the  case  of  James  M.  Frost  et  al.y  18  L.  D.,  145,  Frost  filed  sol- 
dier's declaratory  statement  for  a  certain  tract  of  land  in  the  Okla- 
homa, Oklahoma,  land  district,  but  was  prevented,  "by  circumstances 
beyond  his  control,'^  from  making  homestead  entry  within  six  months 
from  date  of  filing  his  soldier's  declaratory  statement.  One  Elias 
Berry,  being  informed  that  Frost  had  abandoned  his  soldier's  declara- 
tory statement  and  would  not  settle  upon  and  homestead  the  laud 
embraced  therein,  filed  soldier's  declaratory  statement  for  the  same 
tract.  Both  men  subsequently  made  homestead  entry  for  the  tract: 
Frost,  after  the  expiration  of  six  months  from  the  date  of  his  soldier's 
declaratory  statement  and  Berry  within  one  month  from  the  date  of 
his  soldier's  declaratory  statement.  It  appearing  that  both  parties  had 
acted  in  good  faith,  and  they  being  willing  to  settle  the  matter  by  ami- 
cable agreement,  Frost  applied  to  enter  another  tract,  whereupon  the 
Department  held  Berry's  entry  intact,  canceled  Frost's  entry,  and  per- 
mitted Frost  to  make  second  entry  as  prayed  for. 

Considering  together  the  circumstances  of  the  present  case,  the 
ruling  of  the  Department  in  the  case  above  cited,  and  the  act  of 
December  29, 1894,  it  seems  clear  that  the  spirit  of  the  law  will  be 
followed  and  substantial  justice  done  if  Garrison's  application  is 
granted. 

The  decision  of  your  office  denying  said  application  is  accordingly 
reversed. 
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HOM£ST£AI>  ENTRT-CONTEST-HEIR^CUXTIVATIOX. 

Wabb  V.  Wright. 

A  contest  against  a  homestead  entry  on  the  gronnd  that  the  entryman  in  his  lifetime 
failed  to  live  on,  or  cultivate  the  land,  and  like  failure  subsequently  on  the  part 
of  theheir^  must  fail,  where  it  appears  that  the  entryman  died  within  six  months 
after  making  entry,  and  that  his  heir,  prior  to  the  initiation  of  contest,  main- 
tained his  right  under  said  entry  by  cultivation  of  the  land. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  February 

17 J 1896.  (0.  W.  P.) 

On  June  27, 1892,  Will.  T.  Wright  made  homestead  entry,  No.  4754, 
of  the  NE.  i  of  section  6,  T.  13  N.,  E.  11  W.,  Oklahoma  land  district, 
Oklahoma  Territory.  On  May  9, 1893,  J.  G.  Ware  filed  an  affidavit  of 
contest  against  said  entry,  charging  that  the  entryman  in  his  lifetime 
wholly  failed  to  establish  his  residence  on  said  land,  or  to  cultivate 
the  same,  and  that  since  his  death,  his  father  J,  G.  Wright,  as  his 
heir,  has  failed  to  reside  on,  or  cultivate,  or  improve  said  tract,  and  has 
abandoned  it  for  more  than  six  months  since  the  entryman's  death. 

A  hearing  was  had,  and  upon  the  testimony  adduced,  the  local  officers 
found  in  favor  of  the  defendant,  and  that  the  contest  shoald  be 
dismissed. 

On  appeal,  your  office  affirmed  the  action  of  the  local  officers,  and 
dismissed  the  contest.    Ware  appealed. 

The  entry  was  made  on  June  27,  1892,  and  the  entryman  died  in 
September  following,  less  than  six  months  after  the  entry  was  made. 
It  is  not  shown  that  he  ever  settled  upon  the  land,  but  the  law  allowed  him 
six  months  from  the  date  of  the  entry  in  which  to  establish  residence. 
The  testimony  fails  to  show  that  the  entryman's  heir  at  law  has  aban- 
doned the  land;  on  the  contrary,  it  appears  that  in  the  spring  of  1893, 
before  any  contest  had  been  filed,  he  had  thirteen  furrows  plowed  on  the 
claim,  each  half  a  mile  long,  and  since  the  contest  was  initiated  he  has 
had  some  plowing  done,  and  a  small  piece  of  land  planted  to  sorghum. 

The  heirs  are  not  required  to  reside  upon  the  land,  but  only  to  culti- 
vate it.  I  am  of  opinion  that  the  facts  of  the  case  show  a  compliance 
with  the  requirements  of  the  law. 

The  decision  of  your  office  is  therefore  affirmed. 


182  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS 

TIMBEB  CULTimE  EXTRT -APPLICATION  TO  EXTEBr-CONTESrrANT. 

Zachakiah  T.  Bush. 

An  application  to  enter  acoompanying  a  timber  culture  contest,  and  pending  at  the 
repeal  of  the  timber  culture  law,  protects  the  right  of  the  applicant  until  final 
action  thereon. 

The  circular  instructions  of  August  18, 1887,  to  the  effect  that  applications  to  enter, 
filed  with  timber  culture  contests,  sliall  stand  rejected  if  not  perfected  within 
thirty  days  after  notice  of  cancellation,  are  not  applicable  if  the  application  is 
not  returned  to  the  local  office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  i7, 1896.  (W.  A.  B.) 

In  1887,  Zachariah  T.  Bush  initiated  contest  against  the  timber 
culture  entry  of  Avery  B.  Charpie  for  the  SB.  J  of  Sec  20,  T.  22  S-, 
£.  41  W.,  Garden  City,  Kansas,  land  district.  With  his  contest  affi- 
davit he  filed  a  formal  application  to  enter  said  tract  under  the  timber 
culture  law. 

On  March  31, 1891,  Gharpie's  entry  was  canceled  by  your  office  on 
said  contest. 

Your  office,  however,  inadvertently  failed  to  return  to  the  local  office 
Bush's  timber  culture  application  and  affidavit. 

October  8, 1891,  Bush  made  timber  culture  entry  for  said  tract 

By  letter  of  October  30, 1893,  your  office  called  upon  the  register  and 
receiver  for  report  as  to  whether  Bush  had  made  said  entry  within  the 
thirty  days  statutory  period  accorded  a  successful  contestant. 

The  register  and  receiver,  in  reply,  transmitted  registry  return  receipt 
showing  that  notice  of  the  cancellation  of  Gharpie's  entry  was  served 
upon  Bush,  through  his  duly  authorized  attorney,  on  May  1, 1891. 

Your  office,  thereupon,  by  letter  of  October  31,  1893,  held  Bush's 
timber  culture  entry  for  cancellation  on  the  ground  that  as  he  had 
failed  to  exercise  his  preference  right  within  the  statutory  period,  his 
application  filed  with  his  contest  stood  rejected  without  further  action 
at  the  expiration  of  that  period,  and  he  thereafter  had  no  claim  that 
was  protected  from  the  operation  of  the  repeal  of  the  timber  culture 
law  on  March  3,  1891. 

From  this  decision  Bush  has  appealed. 

With  his  appeal  he  files  an  affidavit  showing  that  after  receiving 
notice  of  cancellation  of  Gharpie's  entry  he  made  frequent  inquiries 
through  his  attorney  at  the  local  land  office  in  regard  to  his  application 
to  enter  and  was  informed  that  said  application  had  not  been  returned, 
but  was  still  pending  before  the  General  Land  Office ;  that  said  appli- 
cation has  never  been  returned  to  the  local  office;  that  on  October  8, 
1891,  he  filed  supplementary  affidavit  showing  his  qualification  to  enter, 
and  was  permitted  to  make  the  present  entry;  that  since  making  said 
entry  he  has  improved  the  land  in  good  faith  and  now  has  ten  acres  in 
cultivation. 
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In  the  case  of  Pfaff  v.  Williams,  4  L.  D«,  455,  it  was  held  that  a  legal 
application  to  enter  is,  while  pending,  equivalent  to  an  actual  entry,  so 
fiur  as  the  applicant's  rights  are  concerned,  and  its  effect  is  to  withdraw 
the  land  embraced  therein  from  any  other  disposition  until  such  time 
as  it  may  be  finally  acted  upon. 

Was  Bush's  application  to  enter,  filed  with  his  contest  in  1887,  finally 
acted  upon  prior  to  October  8, 1891,  the  date  of  the  present  entry  t 

On  August  18, 1887,  the  following  circular  to  registers  and  receivers 
Id  regard  to  final  disposition  of  applications  to  enter  filed  with  contest 
was  issued  by  the  General  Land  Office : 

In  view  of  the  decision  of  tlie  Hon.  Secretary  of  the  Interior^  in  the  case  of  Pfaff 

V,  Williams,  4  L.  D.,  455,  wherein  it  is  held,  etc., I  have  to  direct, 

in  all  cases  where  applications  to  enter  (filed  by  contestants  npon  initiation  of  con- 
test) are  returned,  npon  the  cancellation  of  the  entry  contested,  that  the  contestant 
be  notified  of  the  cancellation  of  the  entry,  and  advised  that  he  will  be  allowed  thirty 
days  within  which  to  enter  the  tract  upon  the  application  filed,  upon  his  showing 
his  present  qualifications,  and  in  the  event  of  his  failure  so  to  do,  his  application 
will  stand  rejected  without  further  action  upon  your  part,  and  the  tract  held  sub- 
ject to  entry  by  the  first  lej^al  applicant. 

This  circular  provides  for  the  rejection,  without  formal  action,  of  those 
applications  to  enter,  filed  with  contest,  which  are  returned'  to  the  local 
office  and  are  not  perfected  into  entries  within  thirty  days  from  notice. 
It  does  not  cover  or  affect  those  applications  which,  for  any  reason,  are 
not  returned. 

Bushes  right  to  make  timber  culture  entry  after  the  repeal  of  the 
timber  culture  law  was  based  upon  his  application  to  enter,  filed  prior 
to  the  repeal  of  that  law.  Under  the  ruling  in  the  Pfaff  v.  Williams 
case,  said  application  was,  while  pending,  equivalent  to  actual  entry,  so 
far  as  the  applicant's  rights  were  concerned,  and  its  effect  was  to  with- 
draw the  land  embraced  therein  from  any  other  disposition  until  such 
time  as  it  was  finally  acted  upon.  It  could  not,  of  course,  be  acted 
upon  until  after  final  disposition  of  the  contest  with  which  It  was  filed^ 
but  immediately  upon  the  cancellation  of  Gharpie's  entry  steps  should 
have  been  taken  looking  towards  its  final  disposition. 

The  first  step  should  have  been  its  return  to  the  local  office,  in  order 
that  Bush  might  have  an  opportunity  of  completing  it  by  filing  sup- 
plementary affidavit  showing  present  qualifica^^ions  and  paying  the 
requisite  fees.    (Ellis  v.  Abbe,  16  L.  D.,  436.) 

Had  he  then  failed  to  make  entry  within  thirty  days  from  notice,  his 
application  would*  (under  circular  above  quoted)  have  stood  rejected 
without  further  action. 

The  failure  of  your  office  to  return  it  or  take  any  other  action  look* 
ing  towards  its  final  disposition,  left  it  pending,  and  it  was  still  pend* 
ing  on  October  8,  1891,  when  Bush,  who,  as  shown  by  his  repeated 
inquiries  at  the  local  office,  had  been  expecting  its  return,  determined 
to  wait  no  longer,  and  accordingly  made  the  present  entry. 

As  he  was  never  afforded  an  opportunity  of  completing  the  applica- 
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tion  upon  ivhicb  his  rigbt  to  make  timber  cultore  entry  was  based, 
delay  in  making  entry  can  not  be  attributed  to  negligence  on  his  part. 
Your  office  decision  is  accordingly  reversed  and  Bush's  entry  of  Octo- 
ber 8, 1891,  will  be  considered  as  a  furtherance  and  completion  of  his 
original  application  and  will  be  allowed  to  stand. 


PRACTICE— NOTICE  OF  APPEAL-SERVICB. 

BoTLE  V.  Northern  Paoifio  B.  E.  Go. 

Notice  of  an  appeal  duly  served  on  a  general  land  agent  of  a  railroad  company  is 
sufficient  service  on  said  company. 

Sect'etary  Smith  to  the  Commissioner  of  the  General  Land  Officej  February 
(J.  L  H.)  17y  1896.  (F.  W.  C.) 

With  your  office  letter  of  November  29,  1895,  was  forwarded  the 
record  in  the  case  of  John  L.  Boyle  v.  Northern  Pacific  B.  B.  Co.,  involv- 
ing lot  3,  NE.  J  SW.  J  and  S.  i  NW.  i,  Sec.  35,  T.  28  N.,  R.  8  E.,  Seattle 
land  district,  Washington,  on  appeal  by  Boyle  from  your  office  decision 
of  June  12,  1895,  holding  for  cancellation  his  commuted  homestead 
^utry,  covering  the  tract  before  described,  for  conflict  with  the  grant 
for  said  company. 

A  motion  has  been  filed  on  behalf  of  the  company  to  dismiss  the 
appeal  filed  by  Boyle  for  the  reason  that  the  same  was  not  served  upon 
F.  M.  Dudley,  of  St.  Paul,  Minnesota,  the  person  named  in  the  notices 
posted  in  tbe  several  land  offices  in  Washington,  as  the  proper  agent  of 
the  company  upon  whom  all  notices  should  be  served. 

Attached  to  the  appeal  is  the  following  affidavit  of  service: 

Joa.  W.  Gregory,  being  sworn  on  his  oath  says  I  am  the  attorney  of  reoord  for 
John  L.  Boyle,  in  the  matter  of  his  cash  entry  No.  15115,  for  the  lot  3,  NE.  ^  SW.  ^ 
and  S.  i  NW.  i  of  Sec.  3.5,  Tp.  28  N.,  R.  8  E.,  now  pending  before  the  Department  of 
the  Interior,  and  I  have  this  day  made  service  of  notice  of  appeal  and  speoiOcation 
of  error  in  said  matter  upon  Thomas  Cooper,  General  Land  Agent  of  the  Northern 
Pacific  R.  R.  Company,  by  sending,  by  registered  mail,  postage  prepaid,  a  tme  copy 
of  said  notice  of  appeal  and  specification  of  error,  to  said  Cooper,  at  his  ofiSce  at 
Tacoma,  Washington,  proof  of  which  mailing  is  hereto  attached  and  made  a  part 
hereof. 

In  support  of  the  company's  motion  the  decision  of  this  Department 
in  the  case  of  O'Connor  et  aL  v.  Northern  Pacific  R.  B«  Co.  (15  L.  D^ 
247)  is  referred  to. 

That  case  arose  upon  a  mineral  application  which  conflicted  with  a 
fit  filed  by  the  company  on  account  of  its  grant,  and  hearing  was 
ordered  by  the  local  officers  to  determine  tbe  character  of  tbe  lands. 

Kotice  of  this  bearing  was  served  upon  a  local  firm  of  attorneys 
who  had  represented  tbe  company  in  several  other  cases  but  had  never 
Hied  a  general  appearance  for  tbe  company. 
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At  the  hearing  the  company  was  not  represented,  the  testimony 
isiken  being  ex  parte. 
It  is  true  that  in  the  O'Connor  case  it  was  held : 

In  the  absence  of  a  designation  of  a  particular  person,  notice  might  be  held  to  be 
safficient,  if  given  to  any  agent  of  tbe  company  resident  in  the  State,  bnt  notice  had 
been  given  of  the  designation  of  F.  M.  Dudley  as  attorney,  to  whom  the  local  officers 
gave  notice  of  their  decision,  and,  in  the  absence  of  notice  to  him,  unless  waived  by 
the  company,  I  am  of  the  opinion  that  no  jarisdiction  was  acquired  over  it,  and  it 
ean  not  be  held  to  be  bound  by  the  testimony  taken. 

In  that  case  notice  had  been  served  upon  a  firm  not  authorized  to 
accept  notice  for  the  eompany,  and  it  could  not  therefore  be  held  to  be 
hound  by  the  service;  in  other  words,  no  service  had  been  made.  While 
it  might  be  inferred  from  the  language  used  that  jurisdiction  could  not 
be  acquired  except  by  service  upon  the  designated  attorney,  yet  it  was 
not  the  intention  to  so  hold,  but  rather  to  show  that  in  that  case  no 
service  had  been  made  to  bind  the  company. 

The  company  having  designated  a  person  to  accept  service  for  it,  it 
would  seem  to  be  proper  to  serve  all  notices  upon  that  person,  but  it 
can  not  be  held  that  service  upon  any  other  proper  person  will  not  bind 
the  company. 

The  decision  in  the  O'Connor  case  can  not  be  enlarged  upon  and  can 
not  be  held  to  be  autliority  for  dismissing  the  appeal  now  under  con- 
sideration. 

Under  the  Session  laws  of  1893,  of  the  State  of  Washington,  chapter 
127,  providing  for  the  commencement  of  civil  actions  in  Superior  Courts, 
it  is  provided,  Sec.  7 : 

The  summons  shall  be  served  by  delivering  a  copy  thereof. (^)  If 

against  a  railroad  corporation,  to  any  station,  freight,  ticket  or  other  agent  thereof 
within  this  State. 

I  can  see  no  good  reason  why  an  appeal  in  the  matter  of  a  contest 
against  tbe  company,  pending  before  the  land  department,  might  not 
be  served  upon  any  person  authorized  under  the  State  law  to  accept 
service  for  the  company  in  a  civil  action. 

This  appeal  was  duly  served  upon  the  general  land  agent  of  the  com- 
pany  at  Tacoma,  Washington,  and  the  service  is  to  my  mind  sufficient, 
and  the  motion  to  dismiss  is  accordingly  denied. 
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Southern  Pacific  E.  E.  Co. 

By  the  joint  resolution  of  June  28,  1870,  authorizing  the  Southern  Pacific  R.  R.  Co. 
to  construct  its  road  upon  the  line  designated  by  its  map  of  January  3, 1867,  the 
rights  of  all  persons  who  were  actually  settlers  at  the  date  of  said  joint  resolu- 
tion were  protected;  and  it  accordingly  follows  that  lands  occupying  such  status 
do  not  afibrd  a  basis  for  indemnity  selections  under  the  act  of  June  22, 1874,  as 
the  company  had  no  title  thereto. 
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A  decision  of  the  General  Land  Office  that  on  relinquisliment  a  railroad  company 
will  be  entitled  to  .«9elect  indemnity  nnder  the  act  of  Jane  22,  1874,  does  not  pre- 
clude departmental  consideration  as  to  the  right  of  the  company  to  thus  relin- 
quish, when  the  selections  come  before  the  Department  for  approval,  and  if  it  is 
then  found  that  the  company  had  no  title  to  the  land  relinquished  the  selections 
must  be  rejected. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  17y  1896.  (F.  W.  C.) 

I  am  in  receipt  of  your  office  letter  of  October  18,  1895,  resubmit- 
ting for  the  consideration  and  approval  of  this  Department,  list  Xo.  3, 
embracing  237.40  acres,  selected  by  the  Southern  Pacific  B.  £L  Co. 
under  the  provisions  of  the  act  of  June  22, 1874  (18  Stat.,  194). 

This  list  has  before  been  the  subject  of  decision  by  this  Department, 
being  considered  in  departmental  decision  of  April  30, 1892  (15  L.  D., 
460),  in  which  its  approval  was  refused  upon  the  ground  that  under  the 
decision  of  the  supreme  court  in  the  case  of  the  United  States  r.  Mis- 
souri, Kansas  and  Texas  Ey.  Go.  (141  U.  S.,  358),  the  alternate  reserved 
sections  within  the  primary  limits  of  a  railroad  grant  could  not  be 
selected  in  lieu  of  lands  relinquished  by  the  company,  under  the  act  of 
June  22, 1874,  stipra. 

TJl)on  review  said  decision  was  reversed  March  26, 1894,  (18  L.  D., 
275)  and  you  were  directed  to  resubmit  the  list  for  re-examination.  It 
is  in  accordance  with  directions  here  given  that  the  list  is  again  sub- 
mitted by  your  office  letter  of  October  18, 1895,  and  in  said  letter  u 
history  is  given  of  each  of  the  tracts  made  the  basis  for  the  selection  in 
question,  the  same  being  gathered  from  the  records  of  your  office  from 
which  it  appears  that  the  lands  comprising  the  bases  for  the  selections 
in  question  were  all  settled  upon  and  settled  prior  to  the  passage  of 
the  joint  resolution  of  June  28,  1870  (16  Stat.,  386),  authorizing  this 
company  to  construct  its  road  upon  the  line  designated  by  the  map 
filed  in  this  Department  January  3, 1867.  By  said  resolution  it  is  pro- 
vided as  follows: 

That  the  Southern  Pacific  Railroad  Company  of  California  may  constmct  its  road 
and  telegraph  line,  as  near  as  may  he,  on  the  route  indicated  by  the  map  filed  by  said 
company  in  the  Department  of  the  Interior  on  the  third  day  of  January,  eighteen 
hundred  and  sixty-seven;  lud  upon  the  construction  of  each  section  of  said  road, 
in  the  manner  and  within  the  time  provided  by  law,  and  notice  thereof  being  given 
by  the  company  to  the  Secretary  of  the  Interior,  he  shaU  direct  an  examination  of 
each  section  by  commissioners  to  be  appointed  by  the  President,  as  provided  in  the 
act  making  a  grant  of  land  to  said  company,  approved  by  July  twenty -seventh, 
eighteen  hundred  and  sixty-six,  and  upon  the  report  of  the  commissioners  to  the 
Secretary  of  the  Interior  that  such  section  of  said  railroad  and  telegraph  line  has 
been  constructed  as  required  by  law,  it  shall  be  the  duty  of  the  said  Secretary  of 
the  Interior  to  cause  patents  to  be  issued  to  said  company  for  the  sections  of  land 
coterminous  to  each  constructed  section  reported  on  as  aforesaid,  to  the  extent  and 
amount  granted  to  said  company  by  the  said  act  of  July  twenty-seventh,  eighteen 
hundred  and  sixty-six,  expressly  saving  and  reserving  aU  the  rights  of  actual  set- 
tlers, together  with  the  otlier  conditions  and  restrictions  provided  for  in  the  third 
section  of  said  act. 
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In  departmental  decision  of  April  23, 1875,  in  the  case  of  Qneen  v» 
Sontbern  Pacific  Bailroad  company,  it  was  held  that  the  compaDy's 
right  under  this  grant,  made  by  the  act  of  July  27, 1866  (U  Stat.,  292), 
took  effect  upon  the  filing  of  the  map  of  designated  route  January  3, 
1867. 

Acting  upon  the  holding  made  in  said  case,  the  company  was 
reqaested  to  relinquish,  under  the  provisions  of  the  act  of  June  22, 
1874,  in  favor  of  Queen  and  several  others,  whose  lands  are  made  the 
bases  for  the  selections  now  under  consideration.  The  company  duly 
relinquished  as  requested,  said  relinquishments  being  accepted  by  your 
office,  and  the  entries  of  the  parties  have  since  been  passed  to  patent. 

In  departmental  decision  of  August  2, 1878,  in  the  case  of  Tome  et  al. 
V.  Southern  Pacific  E.  E.  Go.  (5  G.  L.  O.,  85),  it  was  held,  quoting  from 
the  opinion  of  the  Attorney  General  (16  Opinions,  80),  that — 

Although  a  grant  of  lauds  was  made  to  the  company  by  the  act  of  July  27, 1866, 
the  lands  upon  which  it  would  operate  were  not  identified  until  the  date  of  the  pas- 
sage of  the  joint  resolution  of  Jane  28,  1870,  authorizing  the  company  to  construct 
its  road  upon  the  line  designated  upon  the  map  filed  in  the  Interior  Department  Jan- 
nary  3, 1867,  and  that  the  rights  of  all  parties  who  were  actual  settlers  June  28, 1870, 
were  saved.  Qualified  settlers  prior  to  June  28, 1870,  may  be  allowed  under  the  home- 
Btead  law.  See  Southern  Pacific  R.  K.  Co.  v.  RahaU,  3  L.  D.,  321 ;  Southern  Pacific 
R.  R.  Co.  r.  Dooley,  5  L.  D.,  380. 

Under  this  decision  the  claimants  in  whose  favor  the  company  relin- 
qaished,  and  whose  claims  were  made  the  bases  for  the  selections  under 
consideration,  were  duly  protected  by  the  joint  resolution  of  June  28, 
1870,  and  the  company's  relinquishment  under  the  act  of  1874,  must 
therefore  be  held  to  have  been  unnecessary. 

It  is  urged,  however,  by  the  company,  that  as  the  act  of  June  22, 
1874,  provides: 

If  any  other  lands  granted  be  found  in  the  possession  of  an  actual  settler,  whose 
entry  or  filing  has  been  allowed  under  the  pre-emption  or  homestead  laws  of  the 
United  States,  subsequently  to  the  time  at  which,  by  the  decision  of  the  land  office, 
tlie  right  of  said  road  was  declared  to  have  attached  to  sach  lands,  the  grantee,  upon 
a  proper  relinquishment  of  the  land  so  entered  or  filed  for,  shall  be  entitled  to  select 
VI  equal  quantity  of  other  lands  in  lieu  thereof,  etc., 

that  by  its  relinquishment  upon  the  request  of  your  office,  its  right  to 
make  a  lieu  selection  under  the  act  of  1874  attached,  and  no  change  of 
rule  affecting  the  question  as  to  the  company's  right  to  the  lands  relin- 
quished, could  affect  its  right  to  make  such  lieu  selection. 

It  has  repeatedly  been  held  by  this  Department,  that  the  right  of  the 
company  to  select  indemnity  under  the  act  of  June  22, 1874,  will  not 
be  considered  in  the  absence  of  an  application  to  select  a  specific  tract 
in  lieu  of  that  relinquished.  Central  Pacific  E.  E.  Co.  (6  L.  D.,  815) ; 
Halgrin  Tostenson  (6  L.  D.,  820). 

In  the  case  of  Winona,  St.  Peter  i\  Warner  (6  L.  D.,  611),  it  was  held 
that  a  decision  of  the  land  office  that  on  relinquishment  the  railroad 
company  would  be  entitled  to  select  indemnity  under  the  act  of  June 
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22, 1874,  will  not  preclude  departmental  consideration  as  to  the  right 
of  the  company  to  thns  relinquish,  when  the  selection  comes  before  the 
Department  for  approval,  and  that  selection  under  said  act  must  be 
rejected  if  it  appear  that  the  company  had  no  title  or  right  in  the  tract 
relinquished. 

In  the  case  of  Harris  v.  Northern  Pacific  E.  B.  Go.  (10  L.  D,,  264), 
it  was  held  that  a  relinquishment  under  the  act  of  June  22, 1874,  con- 
fers no  right  upon  the  company  if  the  land  relinquished  was  in  fact 
excepted  from  the  grant. 

Although  the  relinquishments  covering  the  lands  made  the  bases  for 
the  selections  now  under  consideration  were  executed  and  filed  in 
1S76,  the  selections  now  under  consideration  were  not  made  until  dur- 
ing the  years  1889  and  1890. 

It  is  unnecessary  therefore  to  determine  what  would  have  been  the 
effect  had  the  company,  after  relinquishing  as  requested  by  your  office, 
and  before  the  change  of  ruling  in  the  matter  of  the  company's  rights 
under  its  grant,  made  selection  under  the  act  of  June  22, 1874,  sls  no 
such  question  is  presented  by  the  record  now  before  me,  the  selections 
in  question  having  been  made,  as  before  stated,  after  the  change  of 
ruling  under  which  these  people  were  fully  protected  in  their  rights 
without  the  company's  relinquishment. 

Under  departmental  decision  of  August  2,  1878,  before  referred  to, 
with  which  I  concur,  it  must  be  held  that  the  company's  relinquish- 
ment was  unnecessary  for  the  protection  of  the  claims  embracing  the 
tracts  made  the  bases  for  the  selection  now  under  consideration,  and 
under  the  previous  decisions  of  the  Department,  before  referred  to,  I 
must  hold  said  relinquishments  confers  no  right  upon  the  company, 
and  I  must  therefore  again  return  said  list  to  your  office  without  my 
approval. 


PBOTE8TANT— PRE-EMPTION  FINAL.  PROOF— PREPBRKNCE  RIGHT. 

DAVIES  V.  Cathcaet. 

A  protest  against  the  allowance  of  pre-emption  final  proof  secnres  to  the  protestant 
no  preference  right  of  entry,  in  the  event  that  snch  proceedings  resnlt  in  canceL 
lation  of  the  pre-emption  declaratory  statemen:t. 

Secretary  Smith  to  the  Commissions  of  the  General  Land  Office^  February 
(J.  I.  H.)  17,  1896.  (O.  W.  P.) 

I  have  considered  the  case  of  John  Davies  against  Bobert  Cath- 
cart,  involving  the  N.  i  of  the  NW.  J  and  the  SW.  J  of  the  KW.  J  of 
Sec.  31,  T.  5  N.,  E.  28  W.,  S.  B.  M,,  Los  Angeles  land  district,  California, 
on  appeal  by  Davies  from  the  decision  of  your  office  of  April  20, 1894. 

It  appears  by  the  record  that  said  Gatbcart  made  homestead  entry, 
l^o.  4402,  on  June  27, 1888,  and  said  Davies  filed  declaratory  statement, 
1^0.  5748,  on  September  10, 1888,  for  the  above-described  tracts;  that 
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on  June  5, 1889,  Davies  made  final  proof,  against  the  acceptance  of 
which  Cathcart  filed  protest,  alleging  failure  of  Davies  to  comply  with 
the  pre-emption  law;  that  on  a  hearing  had  before  the  local  officers, 
they  recommended  the  rejection  of  Davies'  final  proof  and  the  cancel- 
lation of  his  declaratory  statement.    Davies  appealed* 

It  further  appears  that  on  December  22, 1890,  Davies  filed  affidavit 
of  contest  against  Gathcart's  entry,  alleging  failure  to  comply  with  the 
home8tea<l  laws;  that  a  hearing  was  thereon  had,  and  that  the  local 
officers  recommended  the  cancellation  of  the  entry.    Cathcart  appealed. 

Your  ofiSce  considered  both  appeals  in  the  same  decision,  affirming 
the  action  of  the  local  officers  in  the  case  of  Cathcart  v,  Davies,  and 
reversing  it  in  the  case  of  Davies  v.  Cathcart.  Davies  appealed  to  the 
Department,  and  the  decision  of  your  office  in  the  case  of  Cathcart  v. 
Davies  was  affirmed,  and  in  the  case  of  Davies  v.  Cathcart  reversed. 
Davies'  declaratory  statement  and  Cathcart's  homestead  entry  were 
ordered  to  be  canceled.  A  motion  for  review  of  this  decision  was 
denied  June  2, 1893. 

On  December  9, 1892,  Davies  made  application  at  the  local  office  to 
enter  said  tracts  as  a  homestead.  His  application  was  held  suspended 
pending  the  determination  of  said  motion  for  review.  On  July  3, 1893, 
Davies  again  tendered  his  application,  which  was  further  suspended 
owing  to  a  vacancy  in  the  office  of  receiver.  On  August  9, 1893,  Davies 
again  tendered  his  homestead  application. 

On  July  6, 1893,  Cathcart  filed  homestead  application  for  said  tracts, 
which  was  held  suspended  for  the  same  reason  that  Davies'  application 
of  July  3,  1893,  had  been  suspended. 

On  August  17, 1893,  the  local  officers  rejected  Cathcart's  application, 
and  on  August  18, 1893,  allowed  Davies  to  make  entry  of  said  land. 

Cathcart  appealed.  Your  office  reversed  the  judgment  of  the  local 
officers,  and  held  that  the  applications  of  Cathcart  and  Davies  should 
be  treated  as  simultaneous,  as  each  had  a  preference  right  of  entry. 

Davies  appeals  to  the  Department. 

In  my  judgment  the  decision  of  your  office  is  erroneous.  The  record 
shows  that  Cathcart  occupied  the  status  of  a  protestant,  and  not  of  a 
contestant;  consequently  he  acquired  no  preference  right  of  entry  by 
procuring  the  cancellation  of  Davies'  declaratory  statement. 

The  Kules  of  Practice  (1,  2,  3  and  54),  direct  the  manner  in  which  a 
contest  may  be  initiated  and  conducted.  A  compliance  with  these 
roles  fixes  the  status  of  a  person  contesting  an  entry  and  claiming  a 
preference  right  under  the  act  of  May  14, 1880.  The  record  fails  to 
show  a  compliance  with  these  rules,  and  Cathcart  acquired  no  prefer- 
ence right  to  the  land.  Davies'  entry  will  remain  intact.  Your  office 
decision  is  reversed^  accordingly. 
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TOWNSITE  ENTRT  IN  OKLAHOMA— PARK  RESKBVATION. 

City  of  Guthrie  v.  Nichols  et  al. 

The  reservation  of  land  for  park  purposes  is  made  obligatory  npon  townslte  trostees 
by  section  22,  act  of  May  2^  1890,  and  the  occupancy  of  land  by  townslte  set- 
tlers prior  to  the  passage  of  said  act,  confers  no  rights  upon  said  occupants  as 
against  the  reservation  thereof  under  a  survey  and  entry  made  after  the  passage 
of  said  act. 

tkcretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

17^  1896.  (E.  E.  W. 

Statement.— On  the  10th  of  November,  1892,  the  trastees  of  the 
town  of  Guthrie,  Oklahoma,  entered,  as  the  townsite  of  West  Guthrie, 
all  of  the  W.  i  Sec.  8,  T.  16  N.,  R.  2  W.,  except  a  tract  containing  17.9 
acres,  known  as  Noble  Park,  which  was  particularly  described  by  metes 
and  bounds,  and  expressly  excepted  and  reserved  as  a  public  park. 
This  reservation  was  also  expressly  excepted  from  the  patent,  which 
was  issued  on  the  16th  of  February,  1893. 

In  December,  1892,  George  Nichols,  and  some  twenty  or  thirty  other 
persons,  applied  for  deeds  to  separate  portions  of  the  said  reservation, 
describing  their  respective  tracts  by  metes  and  bounds,  and  alleging 
improvement  and  occupancy.  The  trustees  held  that  as  the  land  was 
not  embraced  in  their  entry,  they  were  without  jurisdiction  to  consider 
these  applications,  and  no  action  was  ever  taken  on  them.  But  on  the 
8th  of  June,  1894,  the  trustees  applied  to  enter  the  land  a«  a  townsite, 
for  the  benefit  of  the  occupants  thereof;  and  on  the  15th  of  August, 
1894,  the  city  of  Guthrie  applied,  through  its  legally  constituted  authori- 
ties, to  enter  it  as  a  park  reserve.  The  register  and  receiver  forwarded 
both  of  these  applications  to  the  Commissioner  of  the  General  Laud 
Of&ce,  and  asked  for  instructions.  On  the  11th  of  January,  1895,  the 
Commissioner  of  the  General  Land  Office  ignored  the  application  of  the 
trustees,  and  instructed  the  register  and  receiver  to  accept  the  applica- 
tion of  the  city  of  Guthrie,  which  they  did,  and  the  entry  was  made  by 
the  city  on  the  18th  of  the  same  month.  On  the  28th  of  March,  1895, 
the  said  applicants  for  deeds,  George  Nichols  and  others,  filed  a  protest 
against  the  entry,  and  asked  that  the  trustees  be  required  to  make  deed 
to  them.  On  the  13th  of  April,  1895,  the  Commissioner  of  the  General 
Land  Office  overruled  this  protest  and  petition,  and  the  applicants 
appealed  to  the  Department. 

In  the  city  of  Guthrie's  application  to  enter  it  is  shown  that  the  city 
of  Guthrie  is  a  duly  organized  municipal  corporation;  that  the  said 
Noble  Park  contains  more  than  ten  and  less  than  twenty  acres;  that  it 
is  situated  within  the  limits  of  the  said  city  of  Guthrie,  and  that  the 
same  was  surveyed,  platted,  and  expressly  selected  and  reserved  as 
and  for  a  public  park  when  that  part  of  the  city  known  as  West  Guth- 
rie, in  which  the  said  park  is  situated,  was  entered. 
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In  their  decision  refusing  to  take  jurisdiction  the  trustees  say  that  it 
was  impossible  to  lay  off  a  park,  as  required  in  section  22  of  the  act  of 
Congress  of  May  2, 1890,  without  disturbing  some  occupants;  that  they 
endeavored  to  disturb  as  few  as  possible;  that  the  ground  actually 
selected  had  fewer  people  on  it  than  any  other  portion  of  the  tract; 
and  that  they  made  the  lirst  survey  of  the  land. 

Opinion. — The  setting  apart  of  one  or  more  reservations  containing 
in  the  aggregate  not  less  than  ten  nor  more  than  twenty  acres  was  a 
statutory  requirement  with  which  the  trustees  were  comx)elled  to  com- 
ply. It  is  provided  in  Sec.  22  of  the  act  of  Congress  of  May  2, 1890, 
26  Stat.,  81,  that— 

hereafter  all  surveys  for  townsites  in  said  Territory  shall  contain  reservations 
for  parks  (of  substantially  the  same  area  if  more  than  one  park)  and  for  schools  and 
other  public  purposes,  embracing  in  the  aggregate  not  less  than  ten  nor  more  than 
twenty  acres;  and  patents  for  such  reservations,  to  be  maintained  for  such  purposesi 
shall  be  issued  to  the  towns  respectively  when  organized  as  municipalities. 

And  it  was  said  in  the  decision  of  the  Department  in  the  case  of 
McGrath,  et  al.,  20  L.  D.,  542,  that— 

The  trustees  of  a  townsite  are  not  authorized  to  make  deed  to  a  lot  until  the  tract 
has  been  surveyed  and  platted  into  lots  and  blocks,  streets  and  alleys.  Rev.  Stat., 
438;  26  Stat.,  109.  By  this  proceeding  the  streets  and  alleys  are  dedicated  to  pub- 
lic use,  and  the  trustees  have  no  authority  to  execute  a  deed  to  any  portion  of  either 
a  street  or  an  alley.  To  make  such  survey  and  plat  and  dedication  of  streets  and 
alleys  is  not  only  the  right  of  the  body  of  the  occupants  of  the  site  moving  together, 
but  it  is  a  requirement  of  the  law  which  they  must  comply  with  before  they  may 
enjoy  its  benefits,  and  no  individual  occupant  can  acquire  any  right  to  his  particular 
claim  prior  to  such  survey  and  dedication  as  against  this  right  and  requirement  of 
all  the  occupants  as  a  community.  The  reason  for  such  surveying  and  platting,  and 
dedication  of  streets  and  alleys,  is  too  obvious  to  require  explanation.  Without 
such  care  and  contribution  there  could  be  neither  order,  system,  convenience,  nor 
beauty. 

The  same  mast  be  said  of  parks.  The  applicants  contend  in  their 
protest  that  they  established  occnpancy  prior  to  the  passage  of  the 
said  act  of  Congress  of  May  2, 1890,  and  had  thereby  acquired  vested 
rights  in  their  respective  lots  of  which  the  law  could  not  deprive  them. 
But  this  contention  is  not  well  taken.  The  survey  and  entry  of  the 
townsite  were  not  made  until  after  the  passage  of  the  act.  The  sur- 
vey and  entry  could  then  only  be  made  under  its  provisions,  and  by 
their  prior  occupancy  the  applicants  had  acquired  no  rights  as  against 
its  requirement  that  not  less  than  ten  nor  more  than  twenty  acres 
should  be  reserved  for  a  park. 

The  decision  of  the  Commissioner  of  the  General  Land  Office  is 
affirmed. 


192  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

CANCELED  ENTBY— REINSTATEMENT-ADVERSE  RIGHT. 

PEHLING  V.  Bbuer. 

A  claimant  nnder  a  canceled  entry  is  not  entitled  to  reinstatement  after  the  lapse  of 
years  and  in  the  presence  of  an  intervening  adverse  right,  where  his  entry  is  can- 
celed on  account  of  supposed  conflict  with  a  prior  claim,  and  he  thereafter  fails 
to  appeal  ft'om  a  denial  of  his  application  to  contest  the  validity  of  said  claim. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  February 

17y  1896.  (B.  M.  R.) 

This  case  involves  the  UST.  J  of  the  8W.  \  and  8W.  J  of  BTW.  J,  of  Sec 
18,  T.  110  N.,  E.  29  W.,  Marshall  land  district,  Minnesota,  and  is  before 
the  Department  ax)on  motion  for  re-review  of  the  decision  of  the  Depart- 
ment of  July  IS,  1895,  adhering  to  the  decision  of  April  18, 1895. 

The  record  shows  that  Bruer  made  soldiers'  additional  homestead 
entry  for  this  land  on  January  12, 1874,  and  that  on  November  24, 1876^ 
the  land  was  claimed  by  the  State  of  Minnesota  as  swamp  land  under 
the  act  of  March  12, 1860. 

March  13, 1878,  this  entry  was  held  for  cancellation  for  conflict  with 
the  swamp  land  selection. 

From  that  decision  the  defendant  took  no  api>eal. 

Subsequently,  on  October  22, 1892,  your  office  canceled  the  selections 
of  the  State. 

January  12, 1893,  Henry  Pehling  made  homestead  entry  for  the  tracts 
Subsequent  to  the  allowance  of  this  entry,  the  cancellation  of  Bruer's 
entry  made  in  1878,  was  rescinded  and  Pehling  was  called  upon  to  show 
cause  why  his  entry  should  not  be  canceled  for  conflict  with  that  of 
Bruer. 

Pehling,  in  his  answer  to  such  notice  to  show  cause,  set  out  that  he 
had  made  his  entry  in  good  faith  without  knowledge  that  Bruer  had 
any  legal  rights  or  equities  to  the  tract,  or  that  he  laid  any  claim 
thereto;  that  since  the  year  1874  he  had  known  the  defendant  Bruer 
and  that  daring  that  time  he,  the  defendant,  had  never  occupied  or 
improved  the  same;  that  he  had  made  inquiry  as  to  the  status  of  the 
tract  and  had  been  informed  by  the  local  officers  that  it  had  previously 
been  selected  by  the  State  of  Minnesota  as  swamp  land  but  the  selec- 
tion had  been  canceled  in  1892;  that  the  land  was  government  land, 
and  that,  relying  upon  this,  he  had  made  the  entry  aforesaid. 

In  your  office  decision,  rendered  on  August  12, 1893,  the  entry  of 
Pehling  was  canceled  in  favor  of  Bruer,  and  upon  appeal,  the  decision 
of  this  Department  of  April  18, 1895  (20  L.  D.,  363),  reversed  the  action 
of  your  office  and  held  that  Bruer,  having  failed  to  appeal  from  the 
decision  of  your  office  in  1878  canceling  his  entry,  could  not  then  be 
heard  to  assert  any  title  or  interest  in  and  to  the  land. 

On  July  18, 1895,  the  case  being  then  before  the  Department  upon 
motion  for  review  (21  L.  D.,  65)  and  it  being  urged  that  Bruer  had  no 
notice  of  the  decision  of  your  office  of  1878  canceling  his  homestead 
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entry,  it  was  said  that  that  question  was  improperly  raised  in  the  motion 
for  review  and  should  have  been  presented  when  the  case  was  before  the 
Department  upon  appeal. 

In  the  motion  for  re-review  the  defendant  excepted  to  this  holdings 
and  urged  that  no  notice  having  been  given  to  Bruer  of  the  decision  of 
that  date,  and  Bruer  having  made  an  affidavit  on  January  11, 1879,  in 
the  local  office,  in  which  he  denied  the  reception  of  notice,  that  such 
decision  was  without  force  or  effect,  as  determining  his  rights,  and  that 
it  can  not  be  expected  of  him  to  appeal  when  he  had  no  knowledge  of 
any  adverse  action. 

The  affidavit  is  as  follows: 

State  of  Minnebota, 

County  of  Brown,  U»  3,  Land  Office,  New  Ulm,  Minnesota,  as : 

Henry  B.  Broer  being  first  dnly  sworn  upon  his  said  oath,  deposes  and  says  that 
he  is  the  identical  Henry  B.  Bmer  who  on  the  12th  day  of  January  A.  D.  1874,  has 
made  application  for  entry  under  the  homestead  laws  of  the  United  States  approved 
May  20, 1862^  and  March  21, 1864,  entitled  "An  Act  to  secure  homesteads  to  actual 
settlers  on  the  public  domain/' upon  the  north  half  of  the  southwest  quarter  of  secr 
tion  No.  18,  in  township  No.  110,  of  range  29,  containing  80  acres,  at  the  U.  S.  Land 
office  at  New  Ulm,  Minn.,  and  received  certificate  for  fees  from  the  receiver  for  the 
payment  of  fees  for  said  application  marked  fiual  receiver  certificate  No.  2222,  appli- 
cation No.  7972. 

That  ever  since  said  application  he  has  been  in  possession  of  said  tract  of  land 
and  made  considerable  improvements  thereon. 

That  never  until  this  day,  this  deponent  has  any  intimation  that  his  said  entry 

was  suspended  on  account  of  said  tract  being  swamp  land  reverting  to  the  State  of 

Minnesota ;  that  he  desired  to  contest  said  claim  and  wishes  to  be  permitted  to  offer 

proof  as  to  the  character  of  said  lands. 

Henry  B.  Bruer. 

Subscribed  and  sworn  to  before  me  this  11th  day  of  January  A.  D.  1879. 

C.  C.  GooDNOW,  Rec, 

It  will  be  noted  that  this  affidavit  denies  reception  of  notice  of  the 
decision  of  1878,  and  asks  that  opportunity  be  given  him  to  contest  the 
claim  of  the  State  as  to  the  character  of  the  land. 

Assuming,  for  the  sake  of  argument,  that  the  contention  is  right  that 
no  legal  notice  was  given  to  Bruer  of  the  decision  of  1878  canceling  (lis 
entry,  and  that  in  the  absence  of  such  notice  the  decision  was  without 
force  and  effect,  as  determining  his  rights  to  the  land  in  controversy,  it 
can,  nevertheless  be  said  that  if  action  were  taken  upon  his  application 
to  contest  the  claim  of  the  State,  and  it  were  rejected,  and  from  such 
rejection  no  appeal  was  filed  by  him,  his  rights  would,  by  such  failure 
to  appeal,  cease  an<1  determine. 

In  reply  to  a  communication  addressed  to  your  office  on  January  8, 
1895,  as  to  what  action,  if  any,  was  taken  upon  the  application  of  Bruer 
to  contest  the  selection  of  the  State,  your  office  forwarded  a  copy  of  the 
annotations  appearing  upon  the  records  of  contests  in  the  swamp  land 
division,  chronologically  set  out  as  follows: 

To  R.  &  R.  Mar.  13^  78,  held  for  canceUation,  to  notify  parties  in  interest,  and 
aUow  sixty  days  for  appeal. 
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July  11,  78;  R.  &,  R.  report  dae  notice  given,  the  time  allowed  for  appeal  expired, 
And  no  appeal  filed. 

To  R.  &,  R.  July  30,  78,  final  cancellation  ordered,  and  homestead  papers  retnmad 
to  div.  C.  N.  95781;  Feby.  8,  79,  R.  &  R.  transmit  affidavit  &  application  of  Bmer  to 
LBnbmit  evidence  as  to  character  of  land. 

To  R.  &  R.,  April  17,  1879,  application  refused. 

43wamp  claim  rejected  Oct.  22, 1892,  "  K." 

Prior  to  this  time  a  letter  having  been  addressed  to  the  local  office  for 
eyidence  of  service  of  notice  of  the  decision  of  April  17, 1879,  the  local 
officers  replied  that  the  decision  on  file  in  the  office  was  endorsed  as 
follows:  "April  17, 1879.  Henry  Bruener.  Baasen  notified  April  22. 
60  days.''  No  denial  was  made  by  Bmer  of  the  reception  of  notice 
of  the  rejection  of  his  application  to  contest.  The  law  presames  that 
everything  that  shonld  be  done  was  done,  and  in  the  absence  of  a  denial 
by  Bruer,  it  will  be  assumed  that  the  notification  given  of  the  rejection 
of  his  application  to  contest  the  claim  of  the  State  was  a  proper  one* 
It  is  found  that  from  the  date  of  the  rejection  of  his  application  to  con- 
test— which  was  subsequent  to  his  knowledge  that  action  had  been 
taken  upon  his  entry — up  to  the  year  1892,  he  has  done  nothing  before 
the  land  office,  or  here,  in  assertion  of  any  rights  to  the  land.  Can  it 
be  said  that  after  a  laches  extending  over  a  period  of  fourteen  years, 
he  can  present  such  a  case  now  as  would  entitle  it  to  favorable  recep- 
tion? I  do  not  think  so.  Whatever  rights  he  may  have  possessed^  he 
has  lost.  At  the  time  the  entry  of  Pehling  was  allowed,  the  land  was 
unappropriated  public  domain  as  far  as  the  tract-books  of  the  land 
office  or  your  office  show,  and  the  defendant  having  acquiesced  for  so 
long  a  period  in  the  adverse  action  of  your  office,  will  not  be  now  heard 
to  assert  any  rights  in  the  premises. 

The  motion  is  denied. 


HOMBSTEAD  ENTRY— OOMMUTATIOX-PERIOD  OF  RESIDEXCE. 

Gardner  et  al.  r.  Welstead  bt  al. 

The  requirement  of  fourteen  months'  residence  after  entry,  as  a  pre-reqnisite  to  the 
commatation  of  a  homestead  entry  made  after  the  amendment  of  section  2301 , 
R.  S.y  must  be  observed  even  though  settlement  wa«  made  prior  to  the  amenda- 
tory act;  and  an  entry  so  made,  and  commuted,  without  such  compliance  with 
law,  can  not  be  equitably  confirmed  for  the  benefit  of  transferees,  where  the  com- 
mutation was  made  before  the  expiration  of  fourteen  months  from  date  of  set- 
tlement. 

Secretary  Smith  to  the  Commissimier  of  the  General  Land  Office^  February 

17, 1896.  (P.  J.  C.) 

It  appears  by  the  record  before  me  that  George  W.  Welstead  pre- 
sented his  application  to  make  homestead  entry,  alleging  settlement 
December  20, 1890,  for  the  ^W.  \  of  the  KW.  J  of  Sec.  6,  T.  36  K,  R. 
^  E.,  Wausau,  Wisconsin,  land  district,  Jannary  17, 1891.  This  appli- 
♦cation  was  not  allowed  until  June  11, 1891.  No  reason  is  given  for  ita 
being  withheld.    He  commuted  the  same  to  cash  entry  August  18, 189h 
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By  his  final  proof  it  is  shown  that  he  commenced  building  December 
20, 1890y  and  established  residence  January  10,  1891. 

On  Jane  9, 1893,  P.  Gardner  et  al.  filed  affidavits  alleging  that  the 
entryman  did  not  comply  with  the  law  as  to  residence  and  improve- 
ments, and  that  at  the  time  of  the  entry  they  and  others  were  occupying 
said  land  as  a  townsite.  On  these  affidavits,  together  with  the  report 
of  a  special  agent,  your  office,  by  letter  of  July  26, 1893,  ordered  a 
hearing,  which  was  accordingly  had,  when  G.  S.  Coon  intervened, 
showing  purchase  of  the  land  from  The  Bhinelander  Lumber  and 
Shingle  Oompany,  which  had  purchased  it  from  the  entryman.  The 
local  officers  decided  against  the  contestants,  holding  that  they  had 
no  adverse  interest  in  the  land,  and  recommended  that  the  proof  be 
allowed  to  stand.  The  contestants  appealed,  and  your  office,  by  letter 
of  March  17, 1894,  affirmed  the  finding  of  the  local  office,  as  against  the 
contestants,  but  decided  that  the  final  proof  had  been  prematurely 
made,  in  that  the  claimant  had  not  resided  upon  the  land  fourteen 
months  from  date  of  entry,  as  required  by  section  6  of  the  act  of 
March  3,  1891  (26  Stat.,  1095),  and  gave  him  reasonable  time  in  which 
to  make  supplemental  proof  showing  compliance  with  the  requirement, 
and  upon  his  failure  to  do  so,  held  his  entry  for  cancellation.  Both 
parties  have  appealed. 

From  an  examiDatiou  of  the  testimony  I  am  satisfied  that  your  office 
has  fairly  and  sufficiently  stated  the  facts,  and  I  see  no  reason  for 
disturbing  the  judgment. 

It  is  contended  that  inasmuch  as  Welstead  settled  on  the  land  Decem- 
ber 20, 1890,  his  rights  should  relate  back  to  that  date,  and  he  should 
be  i)ennitted  to  make  commutation  proof  under  the  law  as  it  stood  at 
the  date  of  his  settlement.  This  question  was  considered  at  length  in 
the  case  of  Matthew  Benson  (18  L.  D.,  437).  The  facts  in  the  case  at 
bar  are  very  like  those  stated  in  that  case.  An  examination  of  the 
records  in  your  office  shows  that  one  August  L.  Lehman  made  home- 
stead entry  of  the  tract  involved  in  this  controversy,  together  with 
other  land,  on  December  20, 1890,  and  the  same  was  on  relinquishment 
caDceled  May  29, 1891.  It  is  clear,  therefore,  so  far  as  disclosed  by  the 
record,  that  Welstead's  right  did  not  attach  prior  to  May  29, 1891.  In 
the  Benson  case  it  was  decided  (syllabus) : 

A  homestead  entry  made  since  the  amendment  of  section  2301  R.  S.,  cao  not  be 
commated  without  fourteen  months  residence  and  cultivation  from  date  of  entry, 
even  though  settlement  was  made  prior  to  the  passage  of  the  amendatory  act. 

This  case  is  distinguished  from  those  of  Herbert  H.  Augusta  (21 
L.  D.,  200),  and  Francis  A.  Lockwood  (Id.,  491),  and  Charles  E.  Tomp- 
kins et  aL  (Id.,  203),  in  that  in  those  cases  fourteen  months  actual  rest- 
deDce,  though  part  of  the  time  was  before  entry,  was  held  a  substantial 
compliance  with  the  law,  and  where  the  land  had  been  transferred  to  a 
bona  fide  transferee,  the  entry  might  be  referred  to  the  board  of  equi- 
table adjudication. 


19  ff  DECISIONS   EELATING  TO   THE   PUBLIC   LANDS, 

In  the  case  at  bar  it  will  be  observed  that  Welstead  claims  settle- 
ment from  December  20, 1890,  and  final  proof  was  submitted  August 
18, 1891,  which  was  about  eight  months  after  settlement. 

Your  office  judgment  is  therefore  affirmed. 


RESERVATIOX-EXECUnVB  ORDEIt-COXSTlTUTlONAL  QUESTIONS. 

William  A.  Barnes. 

A  reservation  of  lands  declared  by  executive  proclamatieii,  subject  to  CongressioiMl 
action  and  subsequently  ratified  by  Congress,  is  operative  from  the  date  of  the 
proclamation. 

Executive  orders  promulgated  by  the  President,  and  acts  of  Congress,  are  presuma- 
bly constitutional,  and  'will  be  so  regarded  by  the  Department  until  declared 
unconstitutional  by  a  court  of  competent  Jurisdiction. 

Secretary  Smith  to  the  Oommissianer  of  the  General  Land  Office^  February 

17^  1896.  (C.  J.  W.) 

On  March  13, 1894,  William  A.  Barnes  made  application  at  the  land 
office  at  Perry,  Oklahoma,  to  enter,  under  section  2289,  TJ.  S.  Bevised 
Statutes,  the  KE.  J,  Sec,  13,  T.  22  K,  R.  6  E.,  which  application  was 
rejected,  because  included  in  lands  reserved  from  entry.  Barnes 
appealed  from  the  action  of  the  local  officers,  and  on  July  30,  1894, 
your  office  affirmed  said  decision. 

Barnes  has  appealed  from  your  office  decision,  and  the  only  question 
presented  by  the  appeal. involves  the  constitutionality  of  the  aets  of 
Congress  of  March  3, 1893  (27  Stat,  640),  and  of  May  4, 1894  (28  Stat., 
71)  and  of  the  executive  order  based  on  the  first  named  act. 

The  President  in  his  proclamation  of  August  19,  1893,  reserved  sec- 
tions 13  and  33,  not  otherwise  reserved  or  disposed  of,  in  the  former 
Cherokee  Outlet,  for  the  purposes  therein  mentioned,  subject  to  the 
action  of  Congress.  The  reservation  of  said  sections  was  made  pursu- 
ant to  Sec.  10  of  the  act  of  Congress  of  March  3, 1S93,  aforesaid.  Con- 
gress by  act  of  May  4, 1894,  ratified  the  reservation  of  these  sections. 
The  land  applied  for  is  included  in  said  reservation  and  for  that  reason 
held  not  to  be  subject  to  entry. 

It  is  insisted  that  the  order  of  reservation  could  in  no  event  take 
effect  before  the  date  of  the  ratifying  act;  but  I  do  not  think  the  posi- 
tion well  taken.  Construing  the  two  acts  of  Congress  together,  the 
one  authorizing  the  reservation  to  be  made,  and  the  other  ratifying  it 
after  it  was  made,  results  in  the  reservation  becoming  effective  from 
the  date  of  the  proclamation  of  the  President  in  which  said  reservation 
was  made.  Executive  orders  promulgated  by  the  President,  and  acts 
of  Congress,  are  presumably  constitutional,  and  will  be  so  regarded  by 
this  Department,  until  declared  unconstitutional  by  a  court  of  compe- 
tent jurisdiction.  Wenzel  v.  St.  Paul  M.  &  M.  R.  B.  Co.  (1  L.  D.,  335); 
Heirs  of  John  E.  Bouligny  (6  L.  D.,  13). 

Your  office  decision  is  approved. 
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PRACTICE-MOTION  TO  DISMISS  CONTEST-REHEARING. 

Hayes  v.  Bichabd. 

^here  the  local  office  sustains  a  motion  to  dismiss  a  contest,  filed  by  a  defendant 
who  sabmits  no  testimony,  and  such  action  is  reversed  on  appeal,  the  case 
should  be  remanded  for  a  further  hearing  before  the  local  office. 

Secretary  Shnith  to  the  (Jommissioner  of  the  General  Land  Office*  February 
(J.I.  H.)  17^1896.  (I.B.) 

The  defendant  in  the  case  of  Hayes  v.  Bichard  has  filed  his  motion 
for  a  reconsideration  of  departmental  decision  of  January  19,  1895, 
involving  the  W.  J  of  the  'SE.  i  and  lots  1, 2  and  3,  Sec.  24,  T.  8  S.,  B.  1 
E.yNew  Orleans  land  district,  Louisiana. 

The  defendant,  Bichard,  made  timber  culture  entry  for  the  land  July 
11, 1883,  and  on  August  10,  1891,  after  due  publicatiou,  he  made  final 
proof  before  the  clerk  of  the  district  court  of  the  parish  of  Acadia. 

Hayes  appeared  at  the  taking  of  such  final  proof  and  filed  a  protest 
against  its  acceptance,  cross-examined  Bichard  and  his  witnesses,  and 
offered  witnesses  against  Bichard's  claim. 

August  11,  1891,  Hayes  filed  his  affidavit  of  contest  against  Bich- 
ard's timber  culture  entry,  but  in  such  general  terms  that  it  would 
hardly  warrant  a  hearing,  but  on  August  22, 1891,  he  filed  an  amended 
affidavit  charging  specifically  that  Bichard  had  failed  to  comply  with 
the  timber  culture  law  during  the  fourth  year.  Notice  on  this  affidavit 
was  not  issued  until  October  17,  1891,  fixing  November  27, 1891  for 
hearing. 

August  27, 1891,  Bichard  filed  a  relinquishment  of  his  timber  cul- 
ture entry  and  applied  to  make  homestead  entry  of  the  land.  It 
appears  that  he  did  this  because  of  the  advice  of  the  register  who  says 
he  informed  him  that  his  final  proof  would  be  rejected  for  reasons  the 
register  then  gave  to  Bichard. 

November  28,  1891,  your  office  directed  that  Bichard's  homestead 
entry  be  allowed  but  that  order  was  made  without/  knowledge  of  the 
contest,  indeed,  the  papers  relating  to  the  homestead  entry  were  filed 
in  the  General  Land  Office  sometime  before  the  notice  was  issued  on 
the  affidavit.  After  the  evidence  at  the  hearing  (Bichard  being  pres- 
ent but  offering  no  evidence  on  behalf  of  his  timber  culture  entry), 
Bichard  moved  to  dismiss  the  contest,  which  the  local  officers  did  upon 
two  grounds  stated  by  them. 

Since  then,  appeals,  motions  tbr  review  and  rehearings  have  been 
made,  and  decisions  made  thereon,  but  it  is  not  necessary  to  recapitu- 
late them  in  the  view  taken  of  the  case. 

Bichard  had  resided,  with  his  family,  on  the  land  for  eight  years  at 
the  time  he  relinquished  and  applied  for  homestead  entry  and  had  put 
all  his  labor  during  that  time  upon  it,  making  valuable  improvements 
thereon,  and  treated  it  as  his  home.    When  he  filed  his  relinquishment 
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he  acted  under  the  advice  of  the  government  land  officers  and  swears 
that  he  had  no  knowledge  of  the  affidavit  of  contest,  and  the  register 
says  that  Bichard  had  no  means  of  knowledge. 

It  appears  clearly  that  Richard's  relinquishment  not  only  was  not 
because  of  Hayes'  contest  and  before  service  of  notice  of  any  contest, 
but  was  in  utter  ignorance  of  its  existence.  The  relinquishment,  then, 
was  made  in  good  faith  and  his  years  of  residence  and  cultivation  of 
the  land  as  an  actual  settler  tbereon,  seems  in  equal  good  faith. 

Upon  the  hearing  the  local  officers  dismissed  Hayes'  contest  and 
Hayes  appealed,  and  on  December  23, 1892,  said  appeal  was  sustained; 
the  dismissal  was  reversed  and  said  homestead  entry  held  for  cancel- 
lation. Eichard  then  moved  for  a  review  of  this  decision,  which  was 
refused  June  1, 1893,  and  June  13, 1893,  he  filed  a  petition  for  a  recon- 
sideration of  said  decisions  of  December  23, 1892,  and  June  1, 1893, 
asking  for  a  rehearing  on  the  grounds  that  he  had  been  misled  by 
the  advice  of  the  register  and  by  the  cancellation  of  said  timber  cul- 
ture entry,  and  the  allowance  of  his  homestead  entry,  and  alleges  that 
he  can  prove  his  compliance  with  the  timber  culture  law  if  allowed. 

Your  office  decision  of  July  29, 1893,  says: 

In  the  light  of  the  oircamstancea  reported  by  your  office,  and  of  the  facts  dia* 
closed  by  the  said  final  proof,  1 1  .ink  that  jnstice  demands  that  Richard  shoald  be 
afforded  an  opportunity  to  show  that  he  had  complied  with  the  requirements  of  the 
timber  cnJtnre  law,  if  it  be  a  fact  that  he  did  make  such  compliance. 

I,  therefore,  revoke,  set  aside  and  vacate  both  the  decision  of  this  office,  of  Decem- 
ber 23, 18i^,  holding  said  homestead  entry  for  cancellation,  and  my  action  of  June  1, 
1883,  denying  a  motion  for  a  review  of  that  decision,  and  direct  that  you  fix  a  day 
for  a  hearing,  duly  notify  the  parties  thereof,  and  servo  upon  each  of  them  a  copy  of 
t>hi4  decision. 

At  said  hearing  you  will  proceed  as  in  ordinary  hearings  in  contest  cases,  and  take 
such  testimony  as  shall  be  submitted  relative : 

First. — To  the  alleged  failure  of  Richard  to  comply  with  the  requirements  of  the 
timber  culture  laws  during  the  fourth  year  after  his  entry,  and 
.     Second.— Relative  to  the  question  as  to  whether  the  relinquishment  of  said  timber 
culture  entry  was  the  result  of  Hayes'  contest,  or  was  the  voluntary  act  of  Richard, 
made  without  a  knowedge  of  the  pending  contest. 

You  will,  after  the  taking  of  the  testimony,  proceed  under  the  rules  of  practice  to 
render  your  decision  thereon,  notify  the  parties  of  such  decision  and  in  due  time 
transmit  the  record  to  this  office  as  in  other  cases. 

August  1,  1893,  Hayes  appealed  from  said  decision  ordering  a 
rehearing,  stating  seven  grounds  of  error  but  they  are  all  embraced  iu 
two  general  propositions :  First,  that  the  Commissioner  abused  his  dis- 
cretion in  revoking  his  former  decisions  and  ordering  a  rehearing;  and 
second,  because  the  testimony  shows  an  utter  failure  on  the  i>art  of 
Bichard  to  comply  with  the  timber  culture  law. 

On  January  19, 1895,  this  Department  sustained  Hayes'  appeal  and 
reversed  your  ofQce  decision  of  July  29, 1893,  ordering  a  new  hearing. 

May  6, 1895,  Eichard  filed  his  motion  for  review  of  the  decision  of 
January  19, 1895,  stating  several  grounds  of  error  only  part  of  which 
need  be  considered. 
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It  is  urged  on  behalf  of  Hayes  and  against  a  rehearing,  that  Richard 
had  his  day  in  court  and  risked  his  case  on  the  evidence  offered  by 
Hayes  and  the  motion  to  dismiss  the  contest  for  reasons  stated  in  said 
motion. 

A  careful  review  of  the  record  and  the  facts  in  this  case  shows  that 
Bichard  is  an  ignorant  man  and  acted  under  the  advice  of  a  govern- 
ment officer  in  relinquishing  his  timber  culture  entry;  that  he  had  lived 
on  the  land  for  eight  years  continuously,  at  his  home,  and  put  all  his 
labor  on  improving  it;  that  the  final  proof,  and  the  evidence  taken  at 
the  hearing  together,  leave  the  case  in  a  state  of  honest  doubt  without 
considering  the  report  of  the  special  agent  which  appears  among  the 
papers;  that  although  present  at  the  hearing  in  person  and  by  attorney, 
he  still  acted  on  the  belief  that  the  register's  advice  was  sound  and  that 
after  relinquishing  his  timber  culture  entry  on  the  record,  his  homestead 
entry  would  be  good  and  would  save  the  land. 

Your  said  office  decision  of  July  29, 1893,  says: 

In  view  of  the  peculiar  cironmstances  snrronnding  this  case,  and  especially  of  the 
&cts  set  forth  in  your  said  report  of  June  2Sd,  I  do  not  think  that  this  office  was  in 
possession  of  safflcient  evidence  at  the  date  of  its  said  decisions  of  December  23, 

1892,  and  June  1st,  1893,  to  Justify  the  actions  then  taken, 

and  ordered  a  rehearing  as  hereinbefore  stated. 

Without  passing  upon  the  sufficiency  of  the  evidence  on  the  charge 
against  the  timber  culture  entry,  it  at  least  presents  such  a  case  a» 
comes  within  rule  of  practice  72,  and  it  cannot  be  held  that  any 
abuse  of  discretion  was  committed  in  the  office  decision  of  July  29^ 

1893.  At  the  hearing,  while  Bichard  did  not  offer  testimony,  he  moved 
to  dismiss  the  contest  after  the  evidence  of  contestant  had  been  heard* 
That  motion  being  sustained,  he  was  not  called  upon  to  offer  proof  to 
sustain  the  timber  culture  entry. 

Where  the  local  office  sustains  a  motion  to  dismiss,  filed  hy  a  defendant  who  sub- 
mits  no  testimony,  and  such  action  of  theUocal  office  is  reversed  on  appeal,  the  case 
should  be  remanded  for  the  further  action  of  said  office.  Bradford  t\  Aleshire  (19 
L.  D.,  78). 

Departmental  decision  of  January  19, 1895,  is  vacated  and  set  aside 
and  your  office  decision  of  July  29, 1893,  is  approved.  The  case  will 
be  remanded  for  a  rehearing  as  therein  stated. 
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PRTV'^ATB  CI^AIM-SCRIP-ACT  OF  JXTSTE  ««,  ISeO. 

Manuel  Gabcia. 

A  private  land  claim  having  been  confirmed  in  its  entirety  by  judicial  proceedings 
under  the  act  of  June  22,  I860,  and  the  acts  amendatory  thereof ,  and  a  decree 
entered  that  the  claimant  should  have  patent  for  a  specified  number  of  acres, 
found  by  the  court  to  have  been  unsold  by  the  government,  and  scrip  for  the 
remainder,  and  it  appearing  that  a  part  of  the  lands  so  confirmed  in  place  had 
in  fact  been  disposed  of  by  the  government  prior  to  said  decree,  additional  scrip 
may  issue  to  cover  said  deficit,  in  accordance  with  the  intent  of  section  6,  of 
said  act,  and  the  manifest  purpose  of  the  court. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 
(J.LH.)  17,1896,  (G.C.E.) 

Your  office  letter  ('«G")  of  December  18, 1895,  refers  to  the  Spanish 
grant  to  Manuel  Garcia,  made  September  1,  1806,  by  the  Spanish 
inteudant  Morales;  also  to  the  judgment  of  the  United  States  district 
court  of  Louisiana,  rendered  May  15, 1874,  wherein  the  petition  of  the 
heirs  of  Manuel  Garcia,  praying  for  the  confirmation  of  said  grant,  was 
allowed,  and  the  grant  confirmed. 

The  suit  appears  to  have  been  instituted  on  the  28th  day  of  August, 
1872,  under  the  act  of  June  22, 1860  (12  Stat.,  85),  extended  by  the  acts 
of  March  2, 1867  (14  Stat.,  544),  and  June  10, 1872  (17  Stat.,  378),  said 
heirs  claiming  confirmation  of  their  title  to  certain  tracts  of  land 
embracing  15^000  arpents. 

It  appeared  at  the  trial  that  all  the  land  embraced  in  the  grant  to 
Manuel  Garcia  had  been  disposed  of  by  the  United  States,  with  the 
exception  of  621.53  acres;  and  the  court  decreed  that  patents  for  that 
residue  <<must  be  issued  to  the  plaintiffs  under  the  11th  section  of  the 
act  of  1860,"  and  for  the  remainder  of  the  grant  (12,128.47  acres) 

certificates  of  location  must  be  issued  to  the  claimants  under  the  sixth  section  of  said 
lict,  for  every  legal  requisite  of  title  having  been  established  by  said  claimants,  their 
right  to  the  land  granted  to  their  ancestors  must  be  acknowledged  and  the  title 
confirmed. 

Ou  appeal,  this  decree  was  affirmed  by  the  United  States  supreme 
court  on  January  22, 1877. 

It  appears  from  your  said  office  letter  that  the  mandate  of  the 
supreme  court  has  been  satisfied  as  to  the  12,128.47  acres,  scrip  having 
issued  for  that  amount,  and  certificates  of  location  filed  therefor.  It 
appears,  however,  that  of  the  tracts  which  had  been  confirmed  iu  place, 
amounting  to  621.53  acres,  patent  only  issued  for  458.22  acres.  The 
mandate  of  the  court  could  .not  in  ^11  be  carried  out,  for  the  reason 
that  of  the  lauds  confirmed  in  place  128.11  acres  thereof  had  long  prior 
to  the  filing  of  the  petition  been  disposed  of  by  the  United  States. 

There  was  an  error  also  made  by  the  court  as  to  the  area  of  the  NE. 
i  of  the  SE.  J  of  Sec.  30,  T.  3  S.,  R.  3  E.,  Greensburg,  Louisiana,  which 
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was  given  by  the  court  as  containing  75.18  acres^  while  it  actually  con- 
tained 39.98  acres,  a  discrepancy  of  35.20  acres. 

It  is  thus  seen  that  there  was  a  deficit  of  163.31  acres;  in  other  words, 
the  court  confirmed  to  the  heirs,  as  lands  in  place  under  the  grant, 
621.53  acres,  and  directed  patent  to  issue  therefor,  and  your  office  can 
not  carry  out  the  mandate,  because  there  is  a  deficit  of  lands  in  place  of 
163^1  acres. 

It  appears  that  one  of  the  heirs  of  Garcia,  through  her  attorney,  has 
applied  for  a  patent  for  this  residue,  and  your  office  is  of  opinion  that 
^^  the  heirs  and  legal  representatives  of  Manuel  Garcia  are  entitled  to 
additional  scrip  for  163.31  acres,''  but  in  view  of  the  former  holdings  of 
your  office  to  the  contrary,  the  question  is  submitted  to  this  Depart- 
ment for  a  decision,  etc. 

It  is  apparent  that  the  court  sustained  the  validity  of  the  Garcia 
grant  to  the  full  extent  of  15,000  arpents,  or  12,750  acres.  It  was  also, 
doubtless,  the  purpose  of  the  court  to  award  to  the  heirs  of  Garcia 
"certificates  of  location  "  equivalent  in  acreage  to  the  full  quantity  of 
land  within  the  limits  of  the  grant  then  disposed  of  by  the  govern- 
ment. Had  all  the  facts  been  before  the  court,  it  can  not  be  doubted 
that  under  section  6  of  the  act  of  1860  {supra)  the  court  would  have 
directed  '< certificates  of  location"  for  12,291.78,  which,  with  the  458.22 
acres  m  place,  would  have  filled  the  full  measure  of  the  grant. 

Section  11  of  the  act  of  1860  {supra)  provides,  among  other  things, 
for  certain  proceedings  in  the  district  court  of  the  United  States, 
wherein  the  lands  claimed  may  lie;  it  also  provides  that,  if  the  decree 
be  against  the  United  States,  an  appeal  shall  be  entered  to  the  supreme 
court  of  the  United  States,  etc., 

which  decision  shaU  he  final,  and  patent  shall  thereupon  issae,  if  the  claim  shall  be 
adjadged  valid,  for  so  much  of  the  lands  claimed  as  remain  unsold,  and  for  so  much 
as  may  have  been  sold,  the  provisions  of  section  6  of  this  act  shall  apply. 

Section  6  of  said  act  provides: 

That  whenever  it  shall  appear  that  lands  claimed,  and  the  title  to  which  may  be 
confirmed  under  the  provisions  of  this  act,  have  been  sold  in  whole  or  in  part  by  the 
United  States  prior  to  such  confirmation,  or  where  the  surveyor-general  of  the  dis- 
trict shall  ascertain  that  the  same  cannot  be  surveyed  and  located,  the  party  in 
whose  favor  the  title  is  confirmed  shall  have  the  right  to  enter  upon  any  of  the  pub- 
lic lands  of  the  United  States  a  quantity  of  land  equal  in  extent  to  that  sold  by  the 
government:  Provided,  That  said  entry  be  made  only  on  lands  subject  to  private 
entry  at  one  dollar  and  twenty-five  cents  per  acre,  and  as  far  as  may  be  possible  in 
legal  divisions  and  subdivisions,  according  to  the  surveys  made  by  the  United 
States. 

The  fact  that  the  court  overestimated  the  acreage  of  the  land  in 
place,  and  i)er  foree  of  this  circumstance  underestimated  the  quantity 
of  land  for  which  certificates  of  location  were  to  be  issued,  should  not 
result  in  defeating  the  main  purpose  of  the  court,  namely:  to  confirm 
the  grant  as  a  whole,  and  to  secure  to  the  heirs  the  full  quantity  of  the 
land  remaining  in  place  and  indemnity  for  the  residue. 
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I  think  section  G  of  said  act  (above  quoted)  clearly  gives  the  heirs  of 
Garcia  the  right  to  the  quantity  of  laud  applied  for.  The  mandate  of 
the  court  will,  therefore,  be  carried  out  by  the  issuance  of  scrip  for  the 
163.31  acres,  and  entry  will  be  allowed  on  lands  subject  to  private 
entry  at  one  dollar  and  twenty-five  cents  x>6r  acre  as  far  as  possible  in 
legal  divisions  and  subdivisions. 

The  decision  of  your  office  is  accordingly  approved. 


RAILROAD  GRANT-INDEMXITY  SELECTIONS-SPECIFICATION  OF  LOSS. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.  r.  Lahbeck. 

Indemnity  selections  accompanied  by  designation  of  loss  in  bulk,  made  prior  to  the 
specific  departmental  requirement  that  lost  lands  shonld  be  arranged  tract  for 
tract  with  the  lands  selected,  operate  to  protect  the  right  of  the  company  as 
against  subsequent  applications  to  enter,  made  prior  to  said  requirement,  and 
the  rearrangement  of  losses  in  accordance  therewith. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Febru- 
(J.  I.  H.)  ary  17, 1896.  (P.  W.  C.) 

I  have  considered  the  appeal  filed  on  behalf  of  the  St.  Paul,  Minne- 
apolis and  Manitoba  By.  Company,  from  yonr  o£Qce  decision  of  Sep- 
tember 24, 1894,  holding  for  cancellation  its  indemnity  selection,  list 
No.  15,  as  to  lots  16  and  17,  Sec.  7,  T.  122  N.,  R.  31  W.,  St.  Cloud  land 
district,  Minnesota,  with  a  view  to  allowing  the  homestead  application 
of  Joseph  Lambeck. 

This  land,  it  appears,  is  within  the  indemnity  limits  common  to  the 
grants  for  both  the  main  line  and  the  St.  Vincent  Extension  of  said 
road,  and  was  selected  on  account  of  the  grant  for  the  St.  Vincent 
Extension  November  13, 1885.  Its  list  of  selections  was  accompanied 
by  a  list  of  losses  equal  in  amount  to  the  lands  selected  but  was  not 
arranged  tract  for  tract  with  the  selected  lands. 

While  in  this  condition,  to  wit,  on  September  3, 1891,  Lambeck  ten- 
dered a  homestead  application  for  the  land,  which  was  rejected  by  the 
local  officers  for  conflict  with  the  company's  selections,  and  he  duly 
appealed  to  your  office. 

Under  the  directions  given  by  this  Department  in  its  decision  in  the 
case  of  La  Bar  r.  Northern  Pacilic  R.  R.  Co.  (17  L.  B.,  400),  this  com- 
pany was,  during  the  month  of  December,  1893,  called  ui>on  to 
re-arrange  its  indemnity  selections  so  as  to  designate,  tract  for  tract, 
the  lands  lost  in  place,  in  lieu  of  which  selections  had  been  made. 
Acting  under  this  call  the  company  on  June  6, 1894,  filed  its  re-arranged 
list  in  which  the  same  losses  were  used,  but  re-arranged  to  show  the 
losses  tract  for  tract  with  the  lands  selected  in  its  list  filed  November 
13, 1886. 

Your  office  decision  holds  that  the  company's  selection  as  originally 
presented  was  invalid,  and  recognizes  the  intervening  right  of  Lam- 
beck. 
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Prior  to  the  decision  of  this  Department  in  this  case  of  La  Bar  v. 
Northern  Pacific  E.  K.  Co.,  supra,  there  was  no  specific  requirement 
that  the  lost  lands  should  be  arranged  tract  for  tract  with  the  selected 
lands,  the  circular  of  1879  merely  requiring  the  designation  of  losses 
made  the  bases  for  the  selections. 

I  am  therefore  of  opinion  that  the  company's  rights  were  duly  pro- 
tected under  the  selection  as  made  in  1885,  and  as  they  have  since 
complied  with  the  requirement  in  re-arranging  their  losses  so  as  to 
show  a  specific  loss  for  each  tract  selected,  no  rights  were  acquired  as 
against  the  grant  by  the  presentation  of  Lambeck's  application  in  1891. 

No  other  sufiScient  reason  being  assigned  to  avoid  the  company's 
selection,  I  must  reverse  your  office  decision  and  sustain  the  action  of 
the  local  ofiScers  in  rejecting  Lambeck's  application. 


APPUCATION  TO  ENTER-CONTESTANT'S  PREFERRED  RIGHT. 

State  of  Oalifornia  v.  Beeves. 

Applications  to  enter  filed  subject  to  a  contestant's  preferred  right  of  entry  take 
precedence  in  tbe  order  of  filing,  if  the  contestant  fails  to  exercise  his  privilege. 

Secretary  Smith  to  the  Goinmiesioner  of  the  General  Land  Office^  February 

17,  1896.  (A.  E.) 

This  is  an  appeal  by  the  State  from  your  office  decision  of  December 
28, 1894,  affirming  the  local  office  in  rejecting  tbe  school  land  indemnity 
selection  by  the  State  of  California  of  the  NE.  ^  of  the  ^E.  ^,  and  the 
8E.  i  of  NE.  i  Sec.  18,  Tp.  5  N.,  R.  10  W.,  S.  B.  M.,  Los  Angeles,  Cali- 
fornia. The  selection  was  rejected  because  covered  by  the  prior  appli- 
cation of  Albert  P.  Reeves. 

The  record  shows  that  one  Cora  L.  Matbiason  obtained  the  cancella- 
tiou  of  a  desert  land  entry  covering  the  N.  i  and  SE.  ^  of  said  Sec. 
18,  and  that  she  was  notified  of  her  preference  right  on  August  16, 1894. 
On  August  10, 1894,  before  the  above  notification  but  after  the  decision 
in  favor  of  Mathiason,  one  Albert  Reeves  applied  to  make  desert  land 
entry  of  the  N.  ^  of  the  section.  This  application  was  held  to  await 
the  expiration  of  the  thirty  days  allowed  Mathiason  within  which  to 
exercise  her  preference  right.  On  September  13,  1894,  she  made  entry 
of  tbe  SB.  J,  the  W.  ^  of  the  NE.  i  and  the  E.  J  of  the  NW.  J  of  said 
section,  leaving  the  E.  i  of  the  NE.  J  of  the  section  vacant.  On  the 
same  day,  but  just  prior  to  the  entry  of  Mathiason,  the  State  of  Cali- 
fornia presented  itB  selection  of  the  E.  i  of  the  NE.  ^,  same  section. 
Action  on  this  was  suspended  to  await  the  action  of  Mathiason,  and 
also  the  application  of  Reeves,  both  of  whom  were  held  to  have  rights 
superior  to  the  State. 

Mathiason  having  exercised  her  right,  and  left  part  of  the  land  cov- 
ered by  the  application  of  Reeves  vacant,  the  local  office  notified  him. 
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and  on  October  16, 1894,  he  came  in  and  changed  his  application  to 
conibrm  with  the  record,  and  his  entry  was  allowed  for  the  E.  i  of  KB.  i 
of  said  section. 

The  State  selection  for  the  E.  }  of  the  KE.  i  was  then  rejected,  and 
it  appealed.    On  December  28, 1894,  your  office  affirmed  the  local  office. 

The  saccessfnl  contest  of  Mathiason  gave  her  the  privilege  of  enter- 
ing the  land  within  thirty  days  after  she  received  notice  that  the  ecu- 
tested  entry  had  been  canceled.  The  application  of  Eeeves  held  for 
him  all  land  in  his  application  subject  only  to  the  right  of  Mathiason« 
Had  the  land  been  segregated  or  reserved,  the  application  of  Beeves 
should  have  been  rejected.  A  contestant's  preference,  however,  is  not 
a  segregation  of  tiie  land,  but  merely  a  right  to  be  preferred  for  thirty 
days  as  against  others  than  the  government.  Such  a  suspension  of  the 
land  to  entry  does  not  prevent  the  filing  of  other  applications  for  the 
land  any  more  than  the  filing  of  a  declaratory  statement,  and  should 
the  successful  contestant  fail  to  exercise  his  or  her  privilege,  the  next 
application  in  the  order  of  filing  has  the  prefereuce. 

In  the  case  under  consideration  Beeves  was  clearly  entitled  to  make 
entry  of  so  much  in  his  application  as  was  not  segregated  by  the  entry 
of  Mathiason,  as  his  application  was  prior  to  the  selection  of  the  State. 

Your  office  decision  is  affirmed. 


RAILROAB  LAXDS-ACT  OF  JANUARY  23,  1896. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
WcLshingtony  D.  C,  February  20j  1896. 
Begisters  and  Beceivers, 

San  FranciseOj  Stockton^  and  Visaliay  Cat.;  The  Dalles^  La  OrandCy 
and   Oregon   City^   Oregon;  North    Yakhnan  Walla  Walla   and 
Vancouver,  Washington, 
Gentlemen:  Your  attention  is  called  to  the  act  of  Congress  approved 
January  23, 1896  (Public,  No.  8),  which  is  as  follows: 

That  ''An  Act  to  amend  an  Act  entitled  'An  Act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  constmction  of  railroads,  and  for  other  pur- 
poses/ approved  September  twenty  •ninth,  eighteen  hundred  and  ninety,  and  the  sev- 
eral Acts  amendatory  thereof/'  approved  December  twelfth,  eighteen  hundred  and 
ninety-three,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

"That  section  three  of  an  Act  entitled  'An  Act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  construction  of  railroads,  and  for  other 
purposes,'  approved  September  twenty-ninth,  eighteen  hundred  and  ninety,  and  the 
several  acts  amendatory  thereof,  be,  and  the  same  is,  amended  so  as  to  extend  the 
time  within  which  persons  entitled  to  purchase  lands  forfeited  by  said  Act  shall  be 
permitted  to  purchase  the  same,  in  the  quantities  and  upon  the  terms  provided  in 
said  section,  at  any  time  prior  to  January  first,  eighteen  hundred  and  ninety-seven: 
Providedf  That  actual  residence  upon  the  lands  by  persons  claiming  the  right  to 
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purchase  the  same  shall  not  be  required  where  such  lands  have  been  fenced,  culti- 
yated,  or  otherwise  improved  by  such  claimants,  and  such  persons  shall  be  permitted 
to  porchase  two  or  more  tracts  cf  such  lands  by  legal  subdivisions,  whether  contig- 
uous or  not,  but  not  exceeding  three  hundred  and  twenty  acres  in  the  aggregate.'' 

In  view  of  this  legislation^  actual  residence  npon  the  lands  by  per- 
sons claiming  the  right  to  purchase  the  same  under  the  act  of  1890, 
iupray  is  not  required  where  such  lands  have  been  fenced,  cultivated, 
or  otherwise  improved  by  such  claimants,  and  such  persons  shall  be 
permitted  to  purchase  two  or  more  tracts  of  such  lands  by  legal  sub- 
divisions, whether  contiguous  or  not,  but  not  exceeding  three  hundred 
and  twenty  acres  in  the  aggregate. 

Very  respectfully,  E.  F.  Best, 

Assistant  Commissioner. 
Approved  February  20, 1896. 
Hoke  Smith,  Secretary. 


HOMESTEAD  CONTEST— CONTESTANT-CULTIVATION. 

Beas  17.  Ludlow, 

The  law  doea  not  require  a  person  who  contests  a  homestead  entry  on  the  ground  of 
abandonment  to  possess  the  qualifications  of  an  entrymau.  Until  the  contestant 
seeks  to  avail  himself  of  the  preferred  right  attendant  upon  success  his  qualifi- 
cations wiU  not  be  considered. 

Planting  a  crop  with  no  expectation  or  intention  of  securing  a  return  therefrom  is 
not  compliance  with  the  homestead  law  in  the  matter  of  cultivation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Offi^ce^  February 

21 J 1896,  (J.  McP.) 

Harley  V.  Heas  has  appealed  to  this  Department  from  your  decision 
"H''  of  July  17, 1894,  dismissing  his  contest  against  homestead  entry 
No.  7216  made  by  Charles  S.  Ludlow  June  24, 1889,  for  the  SW.  J  of 
Sec.  28,  T.  21  S.,  E.  29  E.,  M.  D.  M.,  Visalia,  California,  land  district. 

As  the  record  discloses  that  a  question  of  jurisdiction  was  presented 
by  the  defendant  during  the  progress  of  the  trial,  it  will  first  be  con- 
sidered. 

Harley  V.  Beas,  the  contestant,  was  called  as  a  witness  by  the 
defense,  and  asked  his  age.  He  stated  that  he  was  born  February  28, 
1873.  Whereupon  counsel  for  Ludlow  moved  that  the  contest  be  dis- 
missed, for  the  reason  that  Harley  V.  Eeas,  the  contestant,  was  under 
the  age  of  twenty-one  years  on  the  3d  day  of  October,  1893,  the  day  on 
which  the  affidavit  of  contest  was  filed,  and  that  when  said  contest  was 
filed,  and  notice  issued  that  said  Eeas  was  a  minor;  that  he  did  not 
appear  by  guardian,  nor  as  the  authorized  agent  of  the  government; 
that  said  Keas  was  incompetent  to  prosecute  this  suit  in  the  Land 
Office,  and  that  all  proceedings  taken  were  null  and  void,  as  such  an 
affidavit  would  not  confer  jurisdiction  on  the  local  officers. 

The  action  of  the  local  officers  in  overruling  the  motion  to  dismiss 


206  DECISIONS  '  RELATING   TO   THE   PUBLIC   LANDS. 

was  correct.  The  law  does  not  require  a  person  contesting  a  homestead 
entry,  on  the  ground  of  abandonment,  to  possess  the  qaaliflcations  of 
an  entryman. 

Until  such  person  attempts  to  avail  himself  of  the  preference  right 
accruing  to  a  successful  contestant,  his  qualification  wiU  not  be  con- 
sidered. 

There  is  no  serious  conflict  as  to  the  facts  in  the  case. 

It  appears  that  Charles  S.  Ludlow,  the  claimant,  successfully  con- 
tested a  previous  entry  embracing  the  land  in  controversy;  that  ai>on 
the  conclusion  of  the  former  suit  and  the  cancellation  of  the  entry  that 
had  previously  existed,  Ludlow,  on  June  24,  1889,  made  homestead 
entry  No.  7216,  for  the  land,  and  in  December,  1889,  erected  thereon  a 
small  but  comfortable  house,  made  of  lumber  and  costing  about  $26, 
exclusive  of  the  labor  expended  on  its  construction;  that  he  remained 
on  the  land  at  the  time  his  house  was  built  some  two  or  three  weeks, 
and  began  to  dig  a  well,  which  on  account  of  the  difficulty  encountered 
in  the  work  necessary  to  its  completion  he  abandoned  and  instead 
cleaned  out  a  spring  from  which  to  procure  his  supply  of  water. 

After  the  completion  of  his  house  Ludlow  did  not  reside  continuously 
on  the  land.  He  paid  occasional  visits  thereto  usually  at  intervals  of 
several  months,  and  on  these  visits  he  remained  only  a  few  days.  He 
plowed  and  planted  to  wheat  for  several  seasons  a  small  portion  of  the 
land,  much  less  than  an  acre  in  area,  with  no  intention  of  reaping  any- 
thing, but  merely  to  comply,  with  what  he  supposed  was  the  require- 
ment of  the  law.  None  of  the  land  was  fenced,  and  it  seems  that  the 
stock  of  the  neighbors  ran  at  large,  rendering  it  impossible  to  raise  a 
crop  on  this  land  without  fencing  the  portion  cultivated.  The  tract  is 
hilly  and  mountainous,  partially  timbered,  difficult  to  put  in  a  farm-like 
condition,  and  is  better  adapted  to  grazing  than  for  agriculture.  The 
claimant  was  a  man  of  weakly  constitution  when  his  entry  was  made 
and  in  December,  1891,  he  was  stricken  with  partial  paralysis,  which 
rendered  him  unfit  to  do  any  work  for  three  months,  and  since  that 
time  he  has  been  unable  to  i>erform  continuous  manual  labor.  He  is 
unmarried,  and  his  physical  infirmities  render  it  unsafe  for  him  to  reside 
alone  for  any  considerable  period.  He  was  poor  financially  and  could 
not  hire  the  enclosing  and  improvement  of  the  land,  as  the  cost  for 
fencing  and  clearing  the  tract  was  be3't)nd  his  means.  He  was  not 
strong  enough  to  do  the  work  himself  and  assigns  this,  with  his  financial 
inability  to  hire  the  work  done  as  an  excuse  for  his  entire  failure  to 
comply  with  the  law  in  the  matter  of  cultivation. 

The  local  officers  held  that  under  the  circumstances  of  the  case 
Ludlow  should  not  lose  his  land.    You  concurred  in  their  conclusions. 

The  homestead  law  under  which  Ludlow  made  his  entry  require  five 
years'  continuous  residence  and  cultivation  to  entitle  the  entrymau  to 
patent.  It  declares  that  an  abandonment  of  the  premises  for  a  period 
of  six  months  by  the  entryman  will  work  a  forfeiture  of  his  rights. 
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Furthermore,  the  act  of  May  14, 1880,  gives  to  the  party  who  success- 
fully contests  a  homestead  entry  a  preference  right  to  make  entry  for 
said  land  within  a  prescribed  time.  Beas,  the  contestant  herein,  has 
brought  this  contest  for  the  purpose  of  procuring  the  cancellation  of 
this  entry.  If  he  has  established  his  charges,  he  is  entitled,  under  the 
law,  to  a  judgment  canceling  Ludlow's  entry.  It  is  not  a  case  wherein 
only  the  rights  of  the  entryman  and  the  government  are  concerned, 
but  one  in  which  the  contestant  has  an  interest  conferred  on  him  by 
statute. 

Did,  therefore,  Ludlow  abandon  the  land  within  the  meaning  of  the 
statute  f    If  so,  his  entry  must  be  canceled. 

That  he  did  not  cultivate  and  plant  to  crop  any  part  of  the  land 
with  the  intention  of  harvesting,  is  admitted  by  the  defense.  Accord- 
ing to  the  testimony  of  Ludlow  the  planting  of  a  small  portion  of 
land — much  less  an  acre — for  several  seasons,  to  wheat,  was  for  the 
purpose  of  complying  with  the  letter  of  the  law.  As  the  land  was 
unfenced  and  subject  to  the  depredations  of  the  stock  running  at  large 
in  the  community,  it  was  not  expected  that  any  crop  could  be  grown. 
Is  the  mere  planting  of  a  crop,  with  the  knowledge  that  it  will  be 
destroyed,  a  compliance  with  the  law  in  the  matter  of  cultivation!  I 
think  not.  The  fact  that  the  land  is  difficult  to  reduce  to  a  state  of 
cultivation  is  no  excuse  why  some  effort  should  not  be  used  to  comply 
with  the  requirements  of  the  statute.  Ludlow  knew  the  character  of 
the  land,  and  his  financial  condition  when  he  made  entry  of  the  land. 
He  knew  also  the  condition  of  his  health,  which,  it  seems,  even  then 
prevented  him  from  doing  heavy  manual  labor.  According  to  the  tes- 
timony of  his  brother  Koss,  he  had  been  more  or  less  a  <^ charge"  on 
the  family  for  a  period  of  six  years  prior  to  the  hearing.  His  infirm- 
ity, therefore,  antedated  his  entry,  by  two  years.  It  is  true  that  the 
testimony  showed  that  since  December,  1891,  his  condition  was  much 
more  unfortunate  than  it  was  preceding  that  date,  and  indicates  that 
it  would  be  unsafe  for  him  to  remain  alone  on  his  homestead.  But  it 
is  also  true  that,  after  the  initiation  of  his  claim,  and  prior  to  Decem- 
ber, 1891,  when  he  was  stricken  with  partial  paralysis,  from  the  effects 
of  which  he  had  not  recovered  at  the  date  of  the  hearing,  he  had  not 
complied  with  the  law,  either  as  to  residence  or  improvements.  He 
had  only  paid  occasional  visits  to  the  land,  and  so  seldom  were  these 
visits,  and  of  such  short  duration,  that  his  near  neighbors,  who  were 
frequently  on  the  land,  and  near  his  house,  had  never  seen  him  on 
the  land,  with  the  exception,  perhaps,  of  the  time  his  house  was 
erected. 

Whatever  the  hardship  to  the  entryman  may  be,  the  conditions  upon 
which  he  made  his  entry,  imposed  by  the  legislative  department  of  the 
government,  have  been  broken,  and  rights  recognized  by  the  law,  other 
than  those  of  the  entryman  and  the  government,  have  intervened; 
therefore  your  decision  must  be  reversed,  and  Ludlow's  entry  canceled* 
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TIMBER    CUL.TURE    ENTRY-APPMCATION    TO     ENTEB-BQUXTABUS 

ACTION. 

ZiCKLEB  V.  Chambers. 

An  application  to  make  homestead  entry  of  land  covered  by  a  subsisting  timber  ciil« 
tnre  entry,  under  which  final  proof  has  not  been  made  within  the  statutory 
period,  does  not  confer  upon  the  applicant  the  status  of  an  adverse  claimant 
entitled  to  be  heard  as  against  subsequent  equitable  action  on  the  timber  cul- 
ture entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

21^  1896.  (E.  B.) 

The  land  involved  is  the  NW.  i  section  33  T.  3  S.  R.  14  W.  Kirwin, 
Kansas,  for  which  Louis  L.  Chambers  made  timber  culture  entry  Xo. 
5274,  May  29, 1879.  John  Zickler  presented  his  application  to  enter 
the  same  land  as  a  homestead  May  31, 1892,  which  was  received  by  the 
local  officers  subject  to  Chambers'  timber  culture  entry.  The  local 
officers  notified  Chambers  of  their  action,  and  allowed  him  sixty  days 
to  show  cause  why  his  entry  should  not  be  canceled  for  failure  to  make 
final  proof  within  thirteen  years  from  the  date  thereof. 

On  July  Sj  1892,  Chambers  appeared  with  his  witnesses  to  make 
final  proof,  and  on  the  same  day  Zickler  appeared  by  attorney  and 
moved  for  a  stay  of  proceedings  and  a  hearing  in  the  premises.  The 
local  officers  overruled  the  motion,  accepted  Chambers'  proof,  and  on  the 
same  day,  issued  their  certificate  for  the  land  in  his  favor  as  a  basis  for 
patent  thereto.  Zickler  duly  appealed  to  your  office  contending  that 
he  was  an  adverse  claimant;  that  Chambers  had  shown  no  sufficient 
excuse  for  his  failure  to  make  his  final  proof  within  the  statutory  period, 
and  that  a  hearing  should  have  been  allowed  to  enable  him  (Zicklef)  to 
disprove  the  excuse  alleged  by  Chambers.  On  November  8, 1893,  your 
office  affirmed  the  action  of  the  local  office  and  held  that  <' Chambers' 
entry  may  be  adjudicated  upon  equitable  grounds." 

In  his  appeal  to  the  Department  Zickler  assigns  error  in  the  decision 
of  your  office  as  f(^llows: 

First:  Error  in  holding  that  the  defendant  had  a  right  to  make  proof,  and  be  sub- 
ject to  adjudication  -vrhile  an  adverse  right  to  land  existed. 

Second :  Error  in  not  allowing  a  hearing  to  allow  plaintiff  to  contradict  the  state- 
ments of  the  defendant  as  to  (why)  he  failed  to  make  proof  within  the  statutory 
period  as  plaintiff  alleges  that  the  defendant  did  not  prove  up  as  he  desired  to  avoid- 
payment  of  taxes. 

The  proof  submitted  by  Chambers  shows  a  compliance  with  the  law 
in  every  respect  except  upon  the  single  point  of  submitting  the  same 
within  the  thirteen  years  allowed  by  the  statute.  In  his  affidavit  before 
the  local  officers  July  8, 1892,  Chambers  testified  that  the  reason  he  did 
not  submit  his  final  poof  within  the  statutory  period  was  because  he 
had  applied  for  and  was  granted  by  the  local  officers  in  1883,  an  exten- 
sion for  one  year  of  the  time  for  planting,  on  account  of  the  killing  of 
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his  trees  by  dry  weather,  and  that  he  thought  he  was  thereby  granted 
one  year  longer  within  which  to  make  his  final  proof.  Two  witnesses 
corroborate  him  as  to  the  killing  of  his  trees  which  they  state  were 
replanted. 

In  addition  to  anthorizing  an  extension  of  the  time  for  planting  trees^ 
which  is  ordinarily  included  within  the  first  fonr  years  after  entry,  the 
second  section  of  the  act  of  June  14, 1878  (20  Stats.  113),  among  other 
things,  specifies  the  affidavit  to  be  made  at  entry  and  provides  that  no 
final  certificate  shall  be  given  or  patent  issued  for  the  land  el^tered  until 
the  expiration  of  eight  years  from  date  of  entry,  but  that  when  eight 
years  have  expired,  or  at  any  time  within  five  years  thereafter^  upon 
famishing  the  proof  therein  required,  the  proper  person,  as  therein  indi- 
catedy  shall  receive  a  patent  for  the  land.  The  third  section  of  the  act 
reads  as  follows: 

That  if  at  any  time  after  the  filing  of  said  affidavit,  and  prior  to  the  issning  of  the 
patent  for  said  land,  the  claimant  shall  fail  to  comply  with  any  of  the  reqairements 
of  this  act,  then  and  in  that  event  such  land  shall  he  subject  to  entry  nnder  th^ 
homestead  laws,  or  by  some  other  person  under  the  provisions  of  this  act:  Provided, 
That  the  party  making  claim  to  said  land,  either  as  a  homestead  settler  or  under  this 
act,  shall  give,  at  the  time  of  tiling  his  application,  such  notice  to  the  original 
claimant  as  shall  be  prescribed  by  the  rules  established  by  the  Commissioner  of  the 
General  Land  Office ;  and  the  rights  of  the  parties  shall  be  determined  as  in  other 
contested  cases. 

As  this  section  was  intended,  in  a  proper  case  for  its  application,  to 
work  a  forfeiture,  it  will  be  strictly  construed  against  any  <^  other  per- 
son "  seeking  thereunder  to  oust  a  timber  culture  entryman.  It  evidently 
contemplates  that  the  validity  of  the  subsisting  entry  may  be  attacked 
only  by  the  institution  of  a  contest.  See  paragraphs  28  and  29  of  the 
regulations  under  the  said  act  approved  July  12, 1887  (6  L.  D.  284). 
Zickler  did  not  attack  Chambers  entry  in  any  way,  so  far  as  appears, 
when  he  presented  his  application.  He  has  never  filed  any  afiidavit 
except  his  own  preliminary  homestead  affidavit.  He  alleged  nothing 
against  Chambers'  entry  at  that  time,  nor  gave  him  any  notice  as  re- 
quired by  the  proviso  to  the  third  section  of  the  timber  culture  act 
aforesaid.  The  notice  to  Chambers  to  show  cause  was  given  by  the 
local  officers,  apparently  suo  motu^  and  was  just  such  notice,  in  sub- 
-stance,  as  they  might  properly  have  given  without  any  one  offering  a 
homestead  or  timber  culture  affidavit  for  the  land. 

The  only  defect  in  Chambers'  entry  was  the  failure  to  make  final 
proof  during  the  statutory  life  thereof,  and  that  was  a  matter  of  record. 
The  filing  of  the  application,  alone,  by  Zickler,  gave  him  no  adverse 
right  whatever  against  Chambers'  entry.  While  it  stood  intact  of 
record  the  entry  was  an  appropriation  of  the  land  against  all  claim- 
ants. Zickler  could  not  attain  the  status  of  an  adverse  claimant  until 
he  had  instituted  a  contest  against  the  entry  in  accordance  with  the 
rules  of  practice  (Rules  1  to  3).  In  a  case  similar  to  this  (Walker  v* 
Snider  (on  review)  19  L.  D.  467)  involving  a  homestead  entry,  although 
10332— VOL  22 14 
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Walker  presented  a  homestead  application  and  an  nncorroborated 
affidavit  of  contest,  he  was  still  held  to  be  only  a  protestant  against 
-Snider's  entry.  Zickler  mnst  be  regarded  as  occupying  the  same 
position  as  to  Chambers'  entry.  The  defect  in  his  entry  is  a  matter 
~JI)etween  him  and  the  government  alone. 

The  allegations  in  Zickler's  appeal  that  Chambers  had  been  advised 
by  some  one  that  he  mnst  make  final  proof  within  thirteen  years  not* 
withstanding  the  extension  of  a  year  in  the  time  for  planting  trees, 
that  he  delayed  making  final  proof  to  avoid  paying  taxes  on  the  land, 
and  that  his  entry  was  made  for  a  speculative  purpose,  unsupported 
as  they  are  by  any  evidence  whatever,  and  in  the  presence  of  the  good 
faith  shown  generally  by  Chambers,  were  properly  ignored  by  the  local 
officers  and  by  your  office.  The  hearing  asked  while  Chambers'  final 
proof  was  being  made,  without  any  foundation  laid  therefor,  was 
properly  refused  by  the  local  officers.  The  decision  of  your  office  is 
affirmed.  Chambers'  entry  will  be  submitted  to  the  board  of  equitable 
adjudication. 


TIMBER  CUXTUKE  ENTRT-COMMUTATION— EXTENSION  OF  TIME  FOR 

PAYMENT. 

I 

Theodore  A.  Sloane. 

No  provisions  of  law  exist  for  extending  the  time  within  which  payment  may  he 

made  in  the  case  of  commuted  timber  culture  proof. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  February 

21,  1896.  (C.  J.  G.) 

On  June  8, 1887,  Theodore  A.  Sloane  made  timber  culture  entry  for 
the  SE.  J  of  Sec.  13,  T.  21  S.,  R.  66  W.,  Pueblo  land  district,  Colorado. 

By  your  office  letter  of  June  14,  1892,  the  contest  of  one  Martin 
Hughes  against  said  entry  was  dismissed,  and  the  case  was  finally 
closed  by  your  office  letter  of  March  30, 1894. 

September  12, 1892,  Sloane  made  final  proof  (commutation)  duly  cor- 
roborated by  witnesses,  showing  compliance  with  law  for  four  years 
next  following  date  of  entry  and  destruction  of  the  trees  the  third  year 
by  extreme  drought. 

April  11, 1894,  Sloane  was  notified  that  he  would  be  allowed  ten  days 
within  which  to  pay  for  the  land.  May  21, 1894,  Sloane,  through  his 
attorney,  made  application  for  an  extension  of  thirty  days,  on  account 
of  temporary  financial  embarrassment,  in  which  to  furnish  the  purchase 
money.  May  22, 1894,  this  request  was  granted,  and  Sloane  was  noti- 
fied at  the  same  time  that  a  failure  to  furnish  the  purchase  money  and 
complete  his  entry  within  the  time  specified  would  cause  the  rejection 
<of  his  final  proof.  Fo  further  action  having  been  taken  by  either 
Sloane  or  his  attorney  the  final  proof  was  accordingly  rejected  on 
July  10, 1894.    An  appeal  was  taken  to  your  office,  and  by  letter  of 
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October  2, 1894,  you  sustained  the  action  of  the  local  ofiBce.  The  basis 
of  your  dedsion  was  'Hhat  no  provisions  of  law  exist  for  extending  the 
time  within  which  payment  may  be  made,  in  the  case  of  commuted 
proof  under  the  timber  culture  act." 

A  further  appeal  brings  the  case  to  this  Department,  and  the  follow- 
ing errors  are  assigned: 

1.  In  not  finding  tbat  claimant's  failure  to  pay  the  price  of  said  land  was  due  to 
unfortunate  circumstances  beyond  his  control. 

2.  In  not  holding  that  it  was  within  the  discretionary  power  of  the  Department  to 
make  extension  of  the  time  to  enable  claimant  to  make  payment  for  the  land. 

Sloans  claims  that  he  has  tried  his  best  to  comply  with  the  timber 
culture  law,  and  that  he  spent  over  $190  in  fencing,  breaking,  planting, 
and  taking  care  of  this  land.  There  is  no  evidence  to  contradict  this 
statement  and  it  is  probably  tme.  He  does  not  explain,  however,  his 
failure  to  take  any  action,  either  in  complying  with  the  law  or  showing 
his  inability  to  do  so,  during  the  thirty  days  allowed  him  within  which 
to  pay  the  purchase  money.  In  view  of  the  circumstances  it  may  be  a 
hardship  to  cancel  his  entry,  yet  this  Department,  in  the  absence  of 
any  remedial  legislation  in  such  cases,  is  unable  to  grant  him  relief. 
The  relief  sought  is  not  within  the  discretionary  power  of  the  Depart- 
ment. No'relief  of  this  character  has  been  or  can  be  extended  to  any 
class  of  entrymen  without  due  authority  of  law.  No  such  authority 
exists  for  an  extension  of  the  relief  sought  in  the  case  at  bar.  Con- 
gress, at  various  times,  has  passed  remedial  acts  for  the  benefit  of 
entr3rmen,  but  by  reference  to  said  acts  it  will  be  seen  that  legislation 
has  been  confined  to  homestead,  desert  land  and  pre-emption  entrymen, 
who,  by  reason  of  failure  of  crops  for  which  they  are  in  no  wise  respon- 
sible, have  been  allowed  an  extension  of  time  within  which  to  make 
payment.  The  language  of  the  acts  is  specific  and  the  reasons  for  their 
passage  are  clearly  stated.  Thus,  a  joint  resolution  of  Congress, 
approved  September  30, 1890  (26  Stat.,  684),  provides: 

That  whenever  it  shall  appear  by  the  filing  of  such  evidence  in  the  offices  of  any 
register  and  receiver,  as  shall  be  prescribed  by  the  Secretary  of  the  Interior,  that 
any  settler  on  the  public  lands,  by  reason  of  a  failure  of  crops  for  which  he  is  in  no 
wise  responsible,  is  unable  to  make  the  payment  on  his  homestead  or  pre-emption 
claim  required  by  law  the  Commissioner  of  the  Greneral  Land  Office  is  hereby 
authorized  to  extend  the  time  for  such  payment  for  not  exceeding  one  year  from  the 
date  when  the  same  becomes  due. 

Again,  the  act  of  Congress,  approved  July  26, 1894  (28  Stat.,  123), 
provides: 

That  the  time  of  making  final  proof  and  payment  for  all  land  located  under  the 
homestead  and  desert  land  laws  of  the  United  States,  proof  and  payment  of  which 
has  not  yet  been  made,  be,  and  the  same  is  hereby  extended  for  the  period  of  one 
year  from  the  time  proof  and  payment  would  become  due  under  existing  law. 

That  the  time  of  making  payments  on  entries  under  the  pre-emption  act  is  hereby 
extended  for  one  year  from  the  date  when  the  same  becomes  due  in  all  cases  where 
pre-emption  entrymen  are  unable  to  make  final  payments  from  causes  which  they 
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can  not  control,  evidence  of  such  inability  to  be  subject  to  the  regulations  of  the 
Secretary  of  the  Interior. 

The  instructions  issued  under  the  joint  resolution  of  Congress  of 
September  30, 1890,  were  directed  to  be  followed  under  the  act  of  Con- 
gress approved  July  26, 1894,  except  that  under  the  latter  act,  instead 
of  setting  forth  the  facts  relating  to  failure  of  crops,  the  applicant  for 
such  extension  was  required  to  set  forth  the  causes  which  render  him 
unable  to  make  the  necessary  payment.  But  there  was  no  change  in 
the  act  itself  of  the  designation  of  lands  to  which  the  act  was  intended 
to  apply.  There  was,  in  these  acts,  a  specific  enumerations  of  lands 
located  under  the  homestead,  desert  land  and  pre-emption  laws.  It 
will  thus  be  seen  that  this  remedial  legislation  is  limited  to  the  classes 
of  cases  above  specified. 

It  has  been  decided  by  the  Department  in  various  cases  that  final 
proof  and  payment  must  be  made  at  the  same  time  (3  L.  D.,  188),  Lottie 
Merwin  (5  L.  D.,  221)  j  Ida  May  Taylor  (6  L.  D.,  107);  E.  M.  Barbour 
(9  L.  D.,  615);  In  Morris  Collar,  (13  L.  D.,  339),  it  was  held  that  the 
timber  culture  act  does  not  contemplate  an  extension  of  the  statutory 
period  within  which  final  proof  is  required.  As  final  proof  and  pay- 
ment must  be  made  at  the  same  time  it  follows  that  there  can  be  no 
extension  of  time  within  which  payment  is  required. 

Your  decision  is  hereby  aflftrmed. 


RAILROAD  GRAXT-rNT>E>rNITY   SEIJECTION— FINAL  PROOF-«FECIALr 

NOTICE. 

Southern  Pacific  R.  R.  Co.  t.  Flippen. 

During  the  pendency  of  an  application  to  select  a  tract  as  indemnity  under  a  railroad 
grant,  no  action  should  be  taken  on  the  final  proof  of  a  settler  without  special 
notice  to  the  company. 

Secretary  Smith  to  the  CommiBsioiier  of  the  General  Land  Office^  February 
(J.  I.  H.)  21,  1896.  (E.  M.  R.) 

This  case  involves  the  S.  i  of  SW.  \  of  Sec.  15,  T.  25  8.,  R.  30  E., 
Yisalia  land  district,  California. 

The  record  shows  that  on  January  5, 1891,  the  Department  in  the 
above  entitled  case  rendered  a  decision  suspending  the  pre-emption 
claim  of  Mrs.  Nancy  A,  Flippen  to  the  above  described  land  until  final 
action  was  had  by  the  local  officers  upon  the  appeal  of  the  railway  com- 
pany from  the  rejection  of  its  ap])lication  to  select  said  tract,  as  indem- 
nity, by  the  local  officers,  per  list  No.  23. 

On  January  10, 1895,  your  office  decision  was  rendered,  dismissing 
the  appeal  of  the  company  from  the  rejection  of  said  list  No.  23,  it 
appearing  that  the  company  had  presented  a  new  list  of  selections 
embracing  the  lands  covered  by  said  list. 

The  land  in  controversy  covered  by  the  pre-emption  filing  of  Mrs. 
Flippen,  is  embraced,  so  your  office  decision  states,  in  list  No.  66, 
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indemnity  selections,  approved  on  May  10,  1892.  The  rights  of  the 
company,  however,  relate  back  to  December  9, 1885,  the  time  of  the 
filing  of  the  first  application  to  select  said  lands. 

On  March  6, 1886,  the  pre-emption  claimant  filed  a  declaratory  state- 
ment for  the  tract  in  question,  together  with  the  l^W.  J  of  the  NE,  J, 
the  NE.  i  of  the  NW.  J  of  Sec.  22,  and  after  publication  of  notice  sub- 
mitted proof  thereon  on  October  4, 1886,  alleging  settlement  in  Janu- 
ary, 1885. 

In  the  former  judgment  of  this  case  (12  L.  D.,  18)  it  was  said: 

The  lands  within  the  indemnity  limits  having  been  restored,  the  right  to  file  for 
said  tTfMSt  depends  upon  the  validity  of  the  selection  of  the  company.  If  that  is 
invalid  for  any  reason,  then  Mrs.  Flippen  can  be  permitted  to  make  pre-emption 
entry  of  the  land.  The  company  having  an  appeal  pending  involving  its  right  to 
said  tract,  no  action  could  be  taken  without  special  notice  to  it.  Southern  Pac. 
Kailroad  Co.  v.  Reed,  4  L.  D.,  256.  Indeed  the  proper  prac.tice  is  to  suspend  the  filing 
and  proof  nntil  the  final  disposition  of  the  appeal  of  said  company  now  pending 
before  your  office. 

Mrs.  Flippen,  however,  may  be  allowed  to  intervene  under  the  rules  of  practice. 

In  the  appeal  from  your  office  decision  of  February  19, 1895,  in  favor 
of  Mrs.  Flippen,  the  railroad  company  urges  that  it  had  never  had  its 
day  in  court,  and  that  it  was  entitled  to  special  notice,  being  an  adverse 
party  of  record,  of  the  making  of  final  proof  by  the  defendant. 

It  appears  that  under  the  judgment  heretofore  rendered  by  the 
Department  in  the  case,  the  railroad  company  is  entitled  to  such  notice, 
and  the  case  is  therefore  remanded  with  direction  that  you  instruct  the 
local  office  to  notify  the  parties  that  a  period  of  thirty  days  will  be 
granted  within  which  the  railroad  company  will  be  allowed  to  introduce 
evidence  to  contradict  the  testimony  of  the  witnesses  of  Mrs.  Flippen 
at  the  time  of  her  offering  final  proof,  and  at  such  time  she  will  also  be 
allowed,  if  she  so  dosires,  to  submit  proof  in  behalf  of  her  claim,  after 
which  time  the  case  will  be  treated  by  the  local  office  and  your  office  as 
special. 

The  opinion  appealed  from  is  accordingly  reversed. 


BATLBOAD  GRANT— VV ITHDRAWAX-HOMESTEAD  ENTRY. 

Southern  Pacific  R.  R.  Co.  v.  Pal3i  et  al. 

Ad  entry  allowed  at  a  time  when  the  land  is  embraced  within  a  withdrawal  on  gen- 
eral ronte  is  not  void,  but  voidable,  and,  if  subsequently  on  the  readjustment  of 
the  grant,  in  conformity  with  the  constructed  line  of  road;  the  land  falls  within 
the  indemnity  limits,  the  entry  may  stand  with  a  view  to  equitable  action  thereon. 

Secretary  Smith  to  the  Commiasioner  of  the  General  Land  Office^  February 

21,  1896.  (E.  M.  E.) 

This  case  involves  the  ]^W.  J  of  Sec.  21,  T.  16  S.,  R.  14  E.,  and  the 
W.  J  of  the  SE.  J  and  the  B.  J  of  the  SW.  J  of  Sec.  35,  T.  23  S.,  R.  17 
E.,  Yisalia  land  district,  California. 
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The  record  shows  that  on  November  15, 1887,  Andrew  Palm  made 
homestead  entry  for  the  first  described  tract,  and  on  the  18th  day  of 
February,  1889,  Willard  0.  Welch,  jr.,  made  timber  cultore  entry  for 
the  last  described  tracts.  Subsequently  to  the  allowance  of  these 
entries  the  Southern  Pacific  Bailroad  company  filed  its  formal  protest 
against  their  allowance. 

On  December  22, 1894,  your  office  rendered  a  decision  in  which  it 
sustained  the  entries  of  the  defendants. 

It  appears  that  the  land  covered  by  the  two  entries  is  within  the 
primary  limits  of  the  grant  to  the  Southern  Pacific  Bailway  company, 
under  the  act  of  July  27, 1866  (14  Stat.,  292),  as  is  shown  by  the  with- 
drawal made  in  behalf  of  that  road  in  1867,  on  the  map  of  general  route. 

November  12,  1889,  a  map  showiug  the  definite  location  of  the  com- 
pleted section  of  the  road  opposite  this  land,  was  filed,  when  it  was 
ascertained  that  upon  the  re-adjustmeut  of  the  grant  in  conformity  to 
the  road  as  constructed,  the  tracts  in  questioiLfelLQutfiidfi-of  the 
primary,  but  within  the  indemnity,  limits  of  the  railroad. 

It  will  thus  be  seen  that  at  the  time  the  entries  were  made  the 
lands  were  withdrawn  and  not  subject  to  appropriation  under  any  of 
the  public  land  laws.  From  this  it  would  follow  that  the  entries  when 
allowed  were  erroneously  so  allowed,  but  the  question  for  disposition 
here  is,  whether,  owing  to  the  subsequent  failing  of  the  tracts  within 
the  indemnity  limits  where  the  entries  have  been  already  allowed, 
even  though  erroneously  so,  such  entries  should  not  be  allowed  to 
stand.  The  equivalent  to  this  proposition  is:  was  the  allowance  of  an 
entry  upon  lauds  withdrawn  for  any  purpose,  a  void  or  voidable  actt 
I  am  of  the  opinion  that  it  was  merely  voidable,  and  I  so  hold. 

The  authorities  cited  by  the  applicant  a^e  only  to  the  extent  of 
saying  that  there  can  be  no  disposition  made  of  lands  covexed  by  a 
withdrawal.  Certainly  there  can  be  no  final  disposition  of  lands  dur- 
ing the  existence  of  such  withdrawal,  and  were  the  lands  still  with- 
drawn the  entries  would  have  to  be  canceled;  but  such  is  not  the  caf^e. 
The  railroad  company's  rights  under  the  withdrawal  have  terminated 
so  far  as  these  tracts  are  concerned.  Nor  can  it  be  said  that  because 
of  the  mere  fact  that  there  is  a  deficiency  in  the  grant  to  the  Southern 
Pacific  Railroad  company,  no  selection  is  necessary  within  its  indem- 
nity limits.  The  case  of  St.  Paul  and  Pacific  v.  Northern  Pacific  R.  R. 
Go.  (139  U.  S.,  1),  only  held  that  as  between  railroad  companies,  such 
selection  was  unnecessary  where  the  grant  was  deficient.  This  being 
the  case,  the  entries  therefor  having  been  erroneously  allowed,  and 
being  thereby  only  voidable  and  not  void,  they  attached  at  the  moment 
the  lands  fell  within  the  indemnity  belt  of  the  Southern  Pacific 
Railroad  company.  It  appears  that  these  entries  when  final  proof  is 
made  upon  them,  inasmuch  as  they  were  erroneously  allowed,  could  be 
referred  to  the  board  of  equitable  adjudication. 

The  decision  appealed  from  is  therefore  affirmed. 
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INBIAN  HOMESTEAD— CITIZENSHIP— ACT  OF  FEBRUARY  8, 1887. 

Turner  v.  Holliday. 

An  Indian  bom  within  the  United  States  who  has  abandoned  the  tribal  relation, 
and  adopted  the  habit«  and  customs  of  civilized  life,  is  a  citizen  of  the  United 
States,  and  as  such,  entitled  to  the  exercise  of  the  rights  accorded  under  the 
general  homestead  law. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

21^  1896.  (J.  A.) 

I  have  considered  the  appeal  of  William  H.  Turner  from  the  decision 
of  your  office  of  June  23, 1894,  dismissing  his  protest  against  the  com- 
mutation final  proof  offered  by  James  H.  HoUiday  on  his  homestead 
entry  made  :November  18, 1891,  for  the  SE.  J  of  Sec.  10,  T.  60  N.,  E.  37 
W.,  Marquette  land  district,  Michigan. 

The  tract  in  question  is  within  the  limits  of  the  railroad  grant  of  land 
restored  to  the  public  domain  by  the  act  of  March  2, 1889  (25  Stat., 
1008).  May  1, 1889,  William  H.  Turner  presented  pre-emption  declara* 
tory  statement,  alleging  settlement  April  17, 1889,  and  James  B.  Holli- 
day presented  homestead  application.  Both  applications  were  held  to 
await  decision  on  the  claim  of  the  Ontonagon  and  Brule  Biver  Bail- 
road  Company  to  said  land,  aud  were  allowed  on  November  18, 1891, 
after  decision  adverse  to  said  company. 

Holliday  offered  commutation  proof  February  3, 1892,  against  which 
Turner  protested,  alleging  that  he  is  the  prior  settler. 

Hearing  was  had  before  the  local  officers  and  much  testimony  was 
submitted  on  the  issue  raised  by  Turner's  protest.  Testimony  was  also- 
introduced  showing  that  Holliday  is  a  Lake  Superior  Chippewa  Indian 
and  was  bom  in  1862  in  the  State  of  Michigan,  of  which  State  he  i» 
now  a  resident;  that  he  has  received  a  patent  to  eighty  acres  of  land 
as  a  member  of  the  Chippewa  tribe  of  Indians;  that  he  pays  no  taxea 
on  said  land;  that  he  has  adopted  the  habits  aud  customs  of  civilized 
life;  and  that  the  Chippewa  Indians  have  dissolved  their  tribal  rela- 
tions and  are  not  subject  to  the  control  of  any  chief. 

The  local  officers  found  that  Holliday  is  the  prior  settler,  and  held 
that  he  is  a  qualified  entryman.  They  therefore  recommended  the  dis- 
missal of  the  protest,  and  the  acceptance  of  HoUiday's  commutation 
proof. 

On  the  contestant's  appeal  your  office,  in  the  decision  appealed  from,, 
held  that  Holliday  is  a  qualified  homesteader  under  section  2289  of  the 
BeAdsed  Statutes.  On  the  question  of  the  resx)ective  settlement  right» 
of  the  parties,  your  office  found  that  Turner  staid  on  the  land  about 
two  weeks  in  July,  1889,  since  which  time  he  has  maintained  a  residence 
elsewhere;  and  that  Holliday  is  a  bona  fide  settler  on  the  land.  The 
decision  of  the  local  officers  was  therefore  affirmed. 
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The  appeal  assigns  error  in  holding: 

1.  That  Holliday  is  qualified  to  make  homestead  under  section  2289,  Beviaed 
Statutes. 

2.  That  Turner's  residence  on  the  land  for  two  weeks  in  July,  1889,  is  not  a  soffi- 
cieut  compliance  with  the  requirements  of  the  pre-emption  laws. 

Turner  has  abandoned  his  residence  on  the  land  and  cannot  be  heard 
on  his  claim  of  prior  right. 

The  first  assignment  of  error  is  based  on  the  assumption  that  Holli- 
day is  not  a  citizen  of  the  United  States.  Under  section  6  of  the  act 
of  February  8, 1887,  (24  Stat,  388)  Holliday  is  a  citizen  of  the  United 
States.  He  is  a  bona  fide  resident  on  the  land,  and  is  entitled  to  patent 
on  his  commutation  proof.  Turner's  protest  must  be  dismissed.  The 
decision  appealed  irom  is  accordingly  affirmed. 


RAILROAD  LANDS-SECTION  5,  ACT  OF  MARCH  3,  1887. 

BEOWN  V.  Wyman. 

The  right  of  one  holding  under  a  contract  of  purchase  from  a  railroad  company  to 
perfect  title  under  section  5,  act  of  March  3, 1887,  is  not  affected  by  the  fact  that 
said  contract  is  neither  acknowledged  nor  recorded;  nor  can  the  subsequent 
purchase  of  a  tax  title  to  said  land  by  the  applicant  be  regarded  as  such  an 
abandonment  of  his  contract  as  would  defeat  his  right  of  purchase  under  said 
act. 

Secretary  Smith  to  the  Commissioner  of  tJie  General  Land  Office^  February 

31,  1S96.  (P.  W.  C.) 

I  have  considered  the  appeal  of  Kichard  J.  Brown  from  your  office 
decision  of  April  5, 1894,  holding  for  cancellation  his  homestead  entry 
covering  the  8.  i  of  the  NE.  i,  Sec.  35,  T.  3  S.,  E.  70  W.,  Denver  land 
district,  Colorado,  with  a  view  to  allowing  the  application  of  Moses 
Wyman  to  purchase  said  land  under  the  fifth  section  of  the  act  of  March 
3, 1887. 

This  land  is  within  the  limits  of  the  grant  to  the  Union  Pacific  Bail- 
road  Company  and  on  August  30, 1892,  Brown  tendered  a  homestead 
application  for  this  land,  which  was  refused  by  the  local  officers  for 
conflict  with  said  grant. 

Upon  appeal,  your  office  decision  of  April  4, 1893,  reversed  the  action 
of  the  local  officers  holding  the  land  to  be  excepted  from  the  grant, 
which  decision  became  final,  and  as  a  result  thereof  Brown  made  home- 
stead entry  for  the  land  in  question  July  21, 1893. 

Prior  to  the  acceptance  of  said  entry,  to  wit,  on  June  27, 1893,  Moses 
Wyman  gave  notice  by  publication  that  he  would  on  Aligust  9, 1893, 
make  proof  of  his  right  to  purchase  this  land  under  the  fifth  section  of 
the  act  of  March  3,  1887  (24  Stat,  556). 

At  the  time  set  Brown  appeared  and  protested  against  the  allowance 
of  the  purchase  by  Wyman  and  hearing  was  duly  held. 
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There  seems  to  be  little  dispate  as  to  the  facts  in  the  case,  Wyman 
basing  his  right  to  purchase  upon  a  contract  entered  into  with  the 
company  for  the  purchase  of  the  entire  NE.  i  of  said  section  35,  which 
contract  bears  date  of  July  2, 1883. 

This  paper  does  not  appear  to  ever  have  been  acknowledged,  although 
signed  by  the  land  commissioner  of  the  company  and  countersigned  by 
the  secretary  thereof.  It  recites  that  at  the  time  of  entering  into  said 
contract  he  paid  in  cash  991.28  on  account  of  said  purchase,  which  was 
made  at  the  rate  of  $3.50  per  acre.  Under  the  terms  of  the  agreement 
the  money  was  to  be  paid  in  eleven  annual  payments,  the  last  falling 
due  on  July  2, 1894.  Wyman  claims  to  have  made  the  annual  pay- 
ments up  to  and  including  July  2, 1892. 

Brown  does  not  appear  to  have  ever  established  an  actual  residence 
upon  the  land,  although  certain  improvements  appear  to  have  been 
made  thereon  at  his  instance.  He  objects  to  the  evidence  of  purchase 
offered  by  Wyman  upon  the  ground  that  the  instrument  was  never 
acknowledged  nor  r«' corded  prior  to  the  date  of  his  homestead  entry, 
and  further,  that  while  Wyman  was,  under  the  terms  of  the  agreement, 
required  to  pay  the  taxes  upon  the  land,  it  appears  that  in  October, 
1892,  he  purchased  a  tax  title  for  this  land  from  Jefferson  county,  for 
the  taxes  of  1887  and  accruing  taxes,  and  that  after  that  date  he  made 
no  further  payment  to  the  railroad  company. 

It  is  clear  that  Brown  has  no  such  right  under  his  homestead  claim 
as  would  defeat  Wyman's  claimed  right  of  purchase,  in  the  event  that 
he  has  established  such  right  under  the  terms  of  the  act  of  1887.  The 
fact  that  the  contract  of  purchase  was  not  acknowledged  nor  recorded 
does  not,  to  my  mind,  in  anywise  interfere  with  the  right  of  purchase 
nnder  the  act  of  1887,  nor  does  the  fact  that  in  1892  he  purchased  a 
tax  title  to  this  land  constitute  such  abandonment  of  his  contract  as 
would  prevent  his  claimed  right  of  x)urchase  under  said  act. 

From  a  review  of  the  matter  I  therefore  affirm  your  office  decision, 
and  upon  completion  of  purchase  by  Wyman,  Brown's  entry  will  be 
canceled. 


CONTEST— RES  JUDICATA-ACTION  ON  BEHALF  OF  THE  GOVERNMENT. 

MOOBES  V.  SOMMEB. 

Thoagh  a  contest  will  not  be  allowed  on  a  question  that  has  formed  the  basis  of  a 
prior  adjudication  between  the  same  parties,  such  fact  will  not  prevent  the 
government  from  canceling  the  entry  in  question  if  it  is  clearly  illegal. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

21,  1896.  (G.  B.  G.) 

The  land  involved  in  this  appeal  is  the  NW.  J  of  section  27,  T.  12  N., 
B.  3  W.,  Oklahoma  land  district,  Oklahoma  Territory. 

April  24, 1889,  one  Samuel  L.  Beidler  made  homestead  entry  of  this 
land. 
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May  31, 1809,  Ghristiaii  F.  Bminer  i^j^ied  to  eontest  Beidler's  entry. 

June  27, 1889,  one  Lacien  H.  Barlow,  filed  an  affidavit  of  eantestaUe^- 
ing  that  both  Beidler  and  Sommer  were  sooners. 

October  28, 1889,  Beidler  relinquished  his  entry,  whereapon  Sommer 
applied  to  make  homestead  entry.  His  application  was  rejected  by 
the  local  officers  for  the  reason,  endorsed  on  the  application,  that  he 
informed  them  at  the  time  of  applying  to  enter,  that  he  was  in  the  Ter- 
ritory opened  to  settlement  on  April  22, 1889,  and  that  he  settled  on 
the  land  in  question  before  anybody  could  reach  the  same  from  any 
I)oint  on  the  boundary  of  the  Territory. 

From  that  action  he  appealed  to  your  office. 

November  27, 1889,  one  James  H.  Carter  was  allowed  to  make  home- 
stead entry,  subject  to  the  rights  of  Sommer. 

There  were  several  other  claimants,  and  other  contestants,  but  as  no 
rights  are  now  asserted  through  or  under  them,  their  record  need  not 
be  set  out. 

On  January  21,  1890,  your  office  suspended  action  on  Sommer^s 
appeal  from  the  rejection  of  his  application  to  enter  the  land,  and 
ordered  a  hearing  to  determine  the  rights  of  all  the  parties  and  claim- 
ants. At  the  hearing  the  local  officers  dismissed  Barlow's  affidavit  of 
contest,  and  he  appealed. 

On  December  22, 1890,  Garter  relinquished  his  entry,  whereupon  one 
Welleston  H.  Belcher  was  allowed  to  make  entry. 

In  February,  1889,  the  local  officers  rendered  decision  holding  that 
the  relinquishment  of  Beidler,  the  first  entryman,  was  the  result  of 
Sommer's  contest;  that  Sommer  is  a  qualified  entryman, and  recom- 
mended that  Belcher's  entry  be  canceled,  and  that  Sommer's  homestead 
entry  be  allowed.  Belcher  relinquished  his  entry  May  20, 1891,  and  at 
the  same  time  Thomas  J.  Moores,  presented  a  homestead  application, 
which  was  rejected  by  the  local  officers,  from  which  action  Moores 
appealed  to  your  office. 

On  January  22, 1891,  your  office  considered  together  the  appeals  of 
Sommer,  Barlow  and  Moores,  and  affirmed  the  action  of  the  local 
officers,  dismissing  Barlow's  affidavit  of  coutest,  and  rejecting  Moores' 
homestead  application,  and  their  decision  recommending  that  Sommer's 
homestead  application  be  allowed. 

Barlow  appealed  to  the  department,  but  Moores  did  not. 

In  considering  the  questions  involved  in  this  appeal,  the  Department,  . 
under  date  of  August  19, 1892,  after  setting  out  at  length  the  facts  as 
they  appeared  of  record,  affirmed  the  decision  appealed  from,  and 
said — 

I  think  under  the  ruling  of  Taft  v.  Chapin  (14  L.  D.,  593),  Sommer  was  a  qnaliiied 
entryman  at  the  date  he  presented  his  application,  and  as  shown  by  the  record 
before  me,  was  the  first  qualified  person  to  tender  an  application  to  enter  after  the 
cancel latiou  of  Beidler's  entry. 

On  September  16, 1892,  Moores  was  allowed  to  make  homestead  entry, 
subject  to  Sommer's  preference  right. 
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October  1, 1892,  Sommer^s  homestead  application  was  allowed. 

On  October  25, 1892,  yonr  office  transmitted  a  motion  on  the  part  of 
Thomas  J.  Moores  for  a  review  of  said  decision  of  the  Department  ren- 
dered on  the  19th  of  Augnst,  1892,  and  January  19, 1893,  said  motion 
was  denied  by  the  Department  (16  L.  D.  60)  for  the  reason  Moores  had 
no  standing  here,  having  failed  to  appeal  from  your  office  decision 
adverse  to  him;  but  said,  among  other  things: 

With  the  motion  for  review,  copies  of  a  large  number  of  affidavits  are  filed,  the 
affiants  nearly  all  testifying  that  Sommer  was  in  the  Territory  of  Oklahoma  prior 
to  the  22d  of  April,  1889 ;  that  be  was  there  at  12  o'clock,  noon,  on  that  day,  and  tbat 
he  made  settlement  on  the  land  in  question  immediately  after  that  hoar,  and  in  vio* 
latiou  of  the  statute  and  the  President's  proclamation.  That  question  can  not  be 
properly  determined  upon  e^  parte  affidavits,  on  a  motion  for  review,  but  should 
be  settled  by  contest.  So  far  as  appears  the  entry  of  Sommer  has  never  been  con- 
tested, and  a  contest  could  not,  therefore,  be  prevented  on  the  ground  that  he  ha<l 
already  defended  his  entry  against  the  same  or  similar  charges.     «     «    * 

While  in  the  motion  before  me  Moores  makes  a  showing  which,  if  made  by  a  con- 
testant, would  require  the  entry  man  to  satisfactorily  defend  his  entry,  or  submit  to 
its  cancellation,  he  does  not  make  a  showing  which  entitles  him  to  have  the  decision 
complained  of  reviewed  and  reversed. 

On  February  16, 1893,  Moores'  entry  was  canceled. 

On  February  21, 1893,  he  filed  a  protest  against  the  cancellation  (if 
his  entry,  and  a  contest  against  Sommer's  entry. 

In  his  affidavit  of  contest  he  alleges  that  Sommer  was  in  Oklahoma 
Territory  at  12  o'clock,  noon,  of  April  22, 1889,  and  that  he  took  advan- 
tage of  his  presence  in  the  Territory  by  settling  on  the  land  in  question 
immediately  after  12  o'clock  on  that  day,  aud  before  anybody  could 
reach  the  land  from  any  point  outside  of  the  limits  of  the  Territory; 
aud  further  that  Sommer  has  abandoned  the  land  for  more  than  six 
months. 

These  papers  were  rejected  by  the  local  officers,  who  assigned  as  the 
reason  for  their  action,  that  the  question  had  been  adjudicated.  On 
Moores'  appeal  the  action  of  the  local  officers  was  affirmed  by  your 
office,  on  June  24, 1893.  A  motion  for  review  was  denied  on  October 
20, 1893. 

Moores'  appeal  from  the  decision  of  your  office  brings  the  case  before 
me  for  determination. 

The  appellant  assigns  a  number  of  specifications  of  error  but  there 
is  only  one  question  in  the  case, — Have  Sommer's  rights  become  flual 
by  adjudication! 

The  admitted  facts  of  the  case  disqualify  him  under  the  ruling  of  the 
supreme  court  of  the  United  States  in  the  case  of  Smith  t?.  Townsend, 
and  under  the  present  holdings  of  the  Department;  but  if  his  rights 
have  been  finally  adjudicated  when  a  different  construction  of  the 
law  obtained,  the  decision  which  fixed  those  rights  can  not  now  be 
disturbed. 

It  is  urged,  substantially — 

1st.  That  the  rule,  res  judicata^  does  not  apply  to  this  case  for  the 
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reason  that  a  different  cause  of  action  is  presented,  and  different 
parties  now  appear. 

2d.  That  said  departmental  decision  of  August  19, 18d2,  was  obtained 
by  fraud  on  the  part  of  Sommer. 

3d.  That  by  said  departmental  decision  of  January  19, 1893,  in  effect, 
a  hearing  on  Moores'  charges  was  ordered,  and  that  this  is  but  a  con- 
tinuation of  the  original  controversy. 

4th.  That  the  present  affidavit  of  contest  charges  abandonment,  and 
that  a  hearing  should  be  ordered  on  this  charge. 

The  doctrine  of  res  judicata  has  always  been  observed  by  the  Depart- 
ment; indeed,  it  has  been  broadened  here  by  departmental  holdings  to 
the  effect  that  an  entryman  cannot  be  required  to  defend  his  entry 
more  than  once  against  the  same  or  similar  charges,  thus,  in  effect, 
eliminating  that  feature  of  res  judicata^  which  requires  identity  of  pax* 
ties.  But  does  not  this  case  come  within  the  more  technical  rules  of 
the  doctrine  itself!  Here  is  identity  in  the  thing  sued  for,  of  the  cause 
of  action,  of  the  parties  to  the  action,  and  of  the  quality  in  the  persons. 
The  same  land  is  iu  controversy.  Moores  was  a  party  to  the  original 
action,  the  cause  of  action  was  the  alleged  disqualification  of  Sommer 
for  precisely  the  same  reason  as  now  alleged,  and  the  parties  are  acting 
substantially  in  the  same  capacity.  It  is  true,  that  Sommer  at  that 
time  wa-s  not  defending  an  entry,  but  he  was  doing  what  amounts  to 
the  same  thing, — defending  his  right  to  make  entry,  and  Moores  was  a 
party,  he  having  at  that  time  an  application  to  enter  the  land,  which 
depended  for  its  force  on  the  disqualification  of  Sommer;  and  all  these 
matters  were  determined  by  your  office  at  the  same  time.  Moores  did 
not  appeal  from  your  office  decision,  but  his  failure  to  exercise  his  right 
to  do  so  does  not  make  the  decision  of  the  Department  any  the  less 
binding  upon  him. 

I  find  nothing  in  the  record  to  sustain  the  charges  that  said  depart- 
mental decision  of  January  19, 1893,  was  obtained  by  fraud.  It  is  true 
that  Sommer  admitted  in  the  outset  that  he  settled  on  the  laud  in  ques- 
tion on  April  22, 1889,  and  before  anybody  could  reach  the  same  from 
any  point  on  the  boundary  of  the  Territory.  It  is  also  true  that  Som- 
mer on  the  witness-stand  stated  that  his  settlement  began  on  the  23d 
day  of  the  month,  instead  of  the  22d.  Whether  by  changing  this  state- 
ment of  fact  he  intended  to  bring  himself  within  the  rule  of  ^^  advantage 
gained"  does  not  appear;  but  it  is  urged  that  they  were  inconsistent 
statements,  and  one  or  the  other  false.  An  examination  of  the  evidence 
on  this  point  shows  that  the  statements  are  not  necessarily  inconsist- 
ent, it  appearing  that  he  did  actually  go  to  tbe  tract  in  controversy 
on  the  22d,  but  performed  no  act  of  settlement  until  the  23d.  Besides 
all  these  facts  were  fully  brought  to  the  attention  of  the  Department, 
at  the  time  the  aforesaid  departmental  decision  of  August  19, 1892,  was 
rendered.  This  appears  conclusively  from  the  opinion  itself,  it  being 
therein  found:  ''  He  (Sommer)  was  on  the  land  in  controversy  after  noon 


DECISIONS  RELATING   TO   THE   PUBLIC   LANDS.  221 

on  April  22,  and  probably  with  the  intention  of  selecting  it.  On  the 
23d  he  haaled  some  building  material  on  it  with  the  intention  of  build- 
ing.^ Nor  am  I  able  to  agree  with  the  contention  that  the  effect  of 
the  decision  of  January  19, 1893,  was  to  order  a  hearing.  There  was 
no  question  of  Moores'  right  to  contest  Sommer's  entry  before  the 
Department  at  that  time,  it  being  simply  a  question  as  to  his  right  to 
be  heard  on  his  motion  for  review  of  a  departmental  decision,  he  having 
lost  bis  standing  before  the  Department  by  failing  to  appeal  from  a 
decision  of  your  office  adverse  to  him.  The  holding  in  said  decision, 
that  a  contest  would  lie  against  Sommer's  entry  on  the  ground  of 
^^soonerism"  is  purely  dictaj  and  concludes  no  man's  rights,  nor  is  it 
authority  for  any  action  based  thereon. 

There  is  one  remaining  question :  Should  a  hearing  be  ordered  on  the 
charge  of  abandonment  i  This  charge  does  not  appear  to  have  been 
directly  passed  on  in  any  of  the  decisions  heretofore  rendered.  An 
examination  of  the  record,  however,  shows  that  it  was  in  issue  at  the 
original  hearing  herein,  and  that  Sommer  was  examined  and  cross- 
examined  thereon,  and  the  evidence  shows  that  he  had  not  abandoned 
the  land.  The  present  charge  of  abandonment  is  indefinite,  and  it  is 
impossible  to  ascertain  whether  it  relates  to  abandonment  before  or 
since  his  entry.  If  it  was  before,  the  question  has  been  adjudicated, 
it  being  a  well-settled  rule  that  all  questions  that  were  in  issue  and 
might  have  been  adjudicated  can  not  be  made  the  grounds  of  any  sub- 
sequent action. 

•It  foUow<8  that  a  contest  by  Moores  does  not  lie  against  Sommer's 
entry,  and  the  same  is  hereby  dismissed. 

It  is  clear,  however,  that  under  the  decision  of  the  supreme  court  in 
the  case  of  Smith  v.  Townsend  {supra),  that  Sommer  can  never  perfect 
title  to  the  land  in  controversy.  He  could  not  offer  to  make  final  proof 
without  committing  perjury.  The  doctrine  of  res  judicata  has  no  appli- 
cation as  between  Sommer  and  the  government. 

I  have  therefore  to  direct  that  his  entry  be  canceled,  and  the  land 
disposed  of  to  the  first  legal  applicant.  The  entryman  will  technically 
be  entitled  to  notice  to  show  cause. 

Your  office  decision  is  so  modified. 
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PRACTICE-NOTICE  OF  CONTEST— SERVICE  BT  REGISTERED  MAIL*. 

Johnson  v,  Bozarth. 

Notice  of  contest  served  on  resident  defendants  by  registered  mail  is  not  peraonml 
service  within  the  meaning  of  Rnle  9  of  Practice. 

Objection  to  the  Jurisdiction  of  the  local  office,  on  the  groand  that  the  notice  of  tbe 
contest  was  not  properly  served,  is  not  waived  by  proceeding  to  trial  after  • 
motion  to  set  aside  the  ser\Moe  is  overruled  and  exception  taken. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

21^1896.  (E.E.W.) 

Statement. — On  the  30th  of  August,  1892,  H.  C.  Bozarth  made  desert 
land  entry  of  the  SE.  J  Sec.  22,  T.  14  K,  R.  18  E.,  at  North  Yakima, 
Washington,  and  on  the  Slst  of  August,  1893,  O.  W.  Johnson  filed  affi- 
davit of  contest,  alleging  that  Bozarth  had  failed  to  expend  one  dollar 
per  acre,  or  any  other  sum,  in  reclamation  or  improvement  of  the  land, 
or  to  mskke  proof  thereof,  within  one  year  from  the  date  of  his  entry, 
as  required  by  the  act  of  Congress  of  March  3, 1891. 

After  some  proceedings  not  necessary  to  recite  here,  a  hearing  was 
set  for  April  4, 1894,  and  notice  served  on  Bozarth  by  registered  mail. 
At  the  hearing  Bozarth  appeared  specially  by  attorney  and  moved  to 
quash  the  notice  for  the  reason  that  it  had  not  been  legally  served.  The 
register  and  receiver  held  tbat  service  by  registered  letter  constitutes 
personal  service,  and  overruled  the  motion,  to  which  Bozarth  excepted, 
and  caused  his  exceptions  to  be  noted  of  record.  He  then  filed  a  motion 
tor  a  continuance  of  the  case  until  the  10th  of  April,  which  was  granted. 
When  the  case  was  called  on  that  day  he  appeared  in  person  and  by 
attorney. and  cross-examined  Johnson's  witnesses,  but  declined  to  offer 
any  testimony  himself.  The  register  and  receiver  found  for  the  con- 
testant, and  recommended  cancellation  of  the  entry.  Bozarth  appealed, 
and  the  31st  of  October,  1894,  the  Commissioner  of  the  General  Land 
Office  affirmed  the  decision  of  the  register  and  receiver,  holding  that 
the  service  of  the  notice  by  registered  mail  was  not  personal  service 
within  the  meaning  of  the  rules  of  practice  and  gave  the  Department 
no  jurisdiction  over  the  person  of  the  con  testee,  but  that  Bozarth  waived 
this  defect  in  the  service  by  participation  in  the  proceedings  after  his 
motion  to  quash  was  overruled,  that  the  proof  showed  that  the  entry- 
man  had  failed  as  charged  in  the  affidavit  of  contest  to  make  the  expendi- 
tures required  by  law,  and  that  the  entry  should  be  canceled.  From 
this  decision  Bozarth  has  appealed  to  the  Department,  alleging  that 
the  Commissioner  erred,  (1)  in  holding  that  he  waived  the  defect  in  the 
service  by  participating  in  the  proceedings  after  his  motion  to  quash 
had  been  overruled,  and  (2)  in  considering  the  testimony  offered  by 
Johnson,  and  holding  the  entry  for  cancellation. 

Opinion. — The  Commissioner  erred  on  both  points.    The  motion  to 


PECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  223 

quash  was  improperly  overruled.  Rule  9  of  the  Rules  of  Practice 
requires  personal  service  of  notice  of  contest  on  resident  defendants, 
and  the  Department  has  held  in  the  cases  of  United  States  v.  Raymond, 
4  L.  D.,  439,  Driscoll  v.  Johnson,  11  L.  D.,  604,  Elting  v.  Terhume,  18 
L,  D.,  586,  Mott  V,  Coffman,  19  L.  D.,  106,  and  other  cases,  that  service 
by  registered  mail  is  not  personal  service  within  the  meaning  of  the 
rule.  And  in  the  cases  of  Milne  v.  Duwling,  and  United  States  v.  Ray- 
mond, 4  L.  D.,  378  and  439,  the  Department  has  expressly  held  that 
objection  to  jurisdiction  is  not  waived  by  proceeding  to  trial  after 
motion  to  set  aside  the  service  is  overruled,  and  exception  taken.  This 
rule  18  also  distinctly  recognized  in  the  cases  of  Elting  v.  Terhune,  18 
L.  D.,  586,  and  Mott  v.  Gofifman,  19  L.  D.,  106.  It  is  true  that  the 
Department  assumed  jurisdiction  in  both  of  these  cases  and  rendered 
final  decisions  on  their  merits,  but  it  was  expressly  stated  that  this  was 
done  under  the  supervisory  administrative  authority  vested  in  the 
Secretary,  and  because  in  each  case  there  had  been  a  full  trial,  and  a 
complete  record  sent  up,  and  it  did  not  appear  that  the  rights  of  either 
party  would  be  prejudiced  by  an  immediate  final  determination.  In 
this  case,  however,  there  was  not  a  full  trial.  The  contestee  stood  upon 
his  objection  to  the  service  of  notice,  and  declined  to  introduce  testi- 
mony. 

In  the  case  of  Harkness  v,  Hyde,  98  U.  S.,  476,  the  supreme  court 
of  the  United  States  says: 

The  right  of  the  defendaiit  to  iiiBist  upon  the  objection  to  the  illegality  of  the  ser- 
vice was  not  waived  by  the  special  appearance  of  counsel  for  him  to  move  the 
dismissal  of  the  action  on  that  ground,  or  what  we  consider  as  intended,  that  the 
service  be  set  aside;  nor,  when  that  motion  was  overruled,  by  their  answering  for 
him  to  the  merits  of  the  action.  Illegality  in  a  proceeding  by  which  jurisdiction  is 
to  be  obtained  is  in  no  case  waived  by  the  appearance  of  the  defendant  for  the  par- 
pose  of  calling  the  attention  of  the  court  to  such  irregularity;  nor  is  the  objection 
waived  when  being  urged  it  is  overruled,  and  the  defendant  is  thereby  compelled  to 
answer.  He  is  not  considered  as  abandoning  his  objection  because  he  does  not 
snbmit  to  further  proceedings  without  contestation.  It  is  only  where  he  pleads  to 
the  merits  in  the  first  instance,  without  insisting  upon  the  illegality,  that  the  ob- 
jection is  deemed  waived. 

And  as  jurisdiction  had  not  been  obtained,  either  by  service  or 
waiver,  it  follows  that  the  decisions  of  the  offices  below  on  the  merits 
of  the  case  were  without  authority,  and  must  be  set  aside  and  vacated. 

The  decision  of  the  Commissioner  of  the  General  Land  Office  is 
reversed,  and  the  case  will  be  remanded  for  notice  and  hearing  according 
to  the  Eules  of  Practice. 


C.   W.  MOEEIS. 

Motion  for  review  of  departmental  decision  of  December  4, 1895,  21 
L.  D.,  482,  denied  by  Secretary  Smith,  February  21, 1896. 
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RAILROAD  GRANT-SECTION  1,  ACT  OF  APRIL.  81,  18T6. 

Northern  Pacific  B.  R.  Co.  v.  McFadden. 

The  confirmatory  operation  of  section  1,  act  of  April  21, 1876,  is  not  defeated  by  an 
order  of  cancellation  that  becomes  final  for  want  of  appeal  prior  to  the  passage 
of  said  act,  nor  by  the  notation  of  said  order  on  the  records  after  the  passage 
thereof. 

The  ruling  annoanced  in  the  case  of  the  Northern  Pacific  R.  R.  Co.,  20  L.  D.,  191, 
modified. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Officcj  February 
(J.  L  H.)  ^i,  1896.  (F.  W.  C.) 

I  have  considered  the  petition  forwarded  with  your  office  letter  of 
October  23, 1895,  filed  on  behalf  of  George  G.  McFadden,  invoking  the 
supervisory  power  of  this  Department  and  asking  farther  considera- 
tion of  the  case  of  the  Northern  Pacific  E.  R.  Co.  v.  George  C.  McFad- 
den, involving  the  N.  J  of  the  N*E.  J,  Sec.  31,  T.  7  N.,  R.  2  E.,  Helena 
land  district,  Montana. 

This  case  was  first  considered  in  departmental  decision  of  May  18, 
1895  (L.  and  E.,  308),  upon  appeal  by  the  Northern  Pacific  Railroad 
Company  from  your  office  decision  of  November  15,  1889,  holding  for 
reinstatement  the  homestead  entry  of  McFadden  as  to  the  tract  above 
described. 

This  land  is  within  the  limits  of  the  withdrawal  upon  the  filing  of 
the  map  of  general  roate  of  the  main  line  of  said  road,  which  map  was 
filed  February  21,  1872. 

The  order  of  withdrawal  issued  by  your  office  on  account  thereof  was 
received  at  the  local  office  May  5, 1872.  Prior  to  the  receipt  of  said 
order  of  withdrawal,  to  wit,  on  March  5,  1872,  McFadden  was  per- 
mitted to  make  homestead  entry,  by  the  local  officers,  covering  the  £•  i 
ot  the  SE.  J,  Sec.  30,  and  the  N.  i  of  the  NE.  J,  Sec.  31,  T.  7  N.,  R.  2  E., 
which  entry  was  held  for  cancellation  by  your  office  letter  of  November 
20, 1874,  as  to  the  tract  in  the  odd  numbered  section,  for  couflict  with 
the  withdrawal  made  on  account  of  the  railroad  grant,  and  the  entry 
was  formally  canceled  by  your  office  letter  of  May  2, 1877. 

On  April  29, 1879,  McFadden  made  proof  upon  the  entry  as  to  the 
tract  in  Sec.  30,  for  which  lie  received  final  certificate  and  upon  which 
patent  has  since  issued. 

The  line  of  the  company's  road  was  definitely  located  opposite  this 
land  July  6, 1882.  On  July  6,  1883,  the  local  officers  transmitted  an 
application  by  McFadden  for  the  re-instatemeut  of  his  entry  as  to  the 
tract  in  the  odd  numbered  section,  said  application  being  based  upon 
the  provisions  of  Sec.  1  of  the  act  of  April  21, 1876  (19  Stat,  35). 

Upon  this  application  numerous  proceediugs  were  had  resulting  in 
your  office  decision  of  May  15,  1889,  which  held,  as  before  stated,  that 
the  entry  by  McFadden  should  be  reinstated. 

From  this  decision  the  company  appealed  and  in  departmental  deci- 
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sion  of  May  18,  1895,  before  referred  to,  your  office  deciBion  was 
reversed  and  the  application  for  re-instatement  denied  upon  the  ground 
that  as  McFadden  failed  to  appeal  from  your  office  decision  of  Novem- 
her  20, 1874,  holding  his  entry  for  cancellation,  the  same  became  final 
at  the  expiration  of  the  time  allowed  for  appeal  and  that  the  act  of 
entering  upon  the  records  the  formal  concellation  of  the  entry  was  not 
necessary  for  the  finality  of  the  judgment  of  cancellation,  so  that  it 
was  held  that  McFadden's  entry  as  to  the  tract  in  question  was  can- 
celed prior  to  the  act  of  April  21, 1876,  supra. 

This  action  was  taken  under  the  authority  of  the  decision  of  this 
Department  in  the  case  of  the  Northern  Pacific  Railroad  Company  (20 
L.  D.,  191). 

McFadden  filed  a  motion  for  review  of  said  decision  but  as  nothing 
new  was  set  up  therein  the  same  was  accordingly  denied  by  depart- 
mental decision  of  July  20, 1895. 

The  present  x>etition  is  in  the  nature  of  a  motion  for  re-review  and  is 
based  upon  the  ground  that  no  notice  was  ever  received  by  McFadden 
of  your  office  decision  of  November  20, 1874,  holding  his  entry  for  can- 
cellation. 

This  motion  was  duly  served  upon  the  company  and  it  has  filed  its 
answer  thereto,  so  that  the  case  may  be  considered  in  its  present 
condition. 

As  before  stated,  the  decision  of  May  18, 1895,  overruling  the  action 
of  your  office  in  holding  for  re-instatement  McFadden's  entry  as  to 
the  tract  in  the  odd-numbered  section,  was  based  ux)on  departmental 
decision  of  March  12,  1895,  supra. 

In  that  case  the  Northern  Pacific  B.  B.  Go.,  attemx)ted  to  list,  on 
account  of  its  grant,  a  tract  formerly  embraced  in  the  entry  of  one 
Silas  H.  Murray.  Murray's  entry  was  made  after  the  filing  of  the 
map  of  general  route  but  before  notice  of  the  order  of  withdrawal 
thereon  was  received  at  the  local  office. 

On  November  22, 1874,  his  entry  was  held  for  cancellation  for  con- 
flict with  the  company's  grant  and  although  he  failed  to  appeal  there- 
from, his  entry  was  not  finally  canceled  upon  the  records  until  March 
4, 1890. 

The  company  listed  the  land  December  21, 1886,  its  list  being  rejected 
by  the  local  officers  for  conflict  with  Murray's  entry,  and  this  action 
was  sustained  by  your  office  decision  of  March  4,  1890,  in  which  it  was 
held,  following  the  decision  in  the  case  of  said  company  against  Burns 
(6  L.  D.,  21),  that  Murray's  entry  was  capable  of  confirmation  under 
the  act  of  April  21, 1876  (19  Stat.,  35),  and  it  therefore  served  to  except 
the  tract  from  the  grant. 

The  company  appealed,  said  appeal  being  considered  in  the  decision 
of  March  12, 1895  [supra)^  in  which  the  decision  in  the  case  of  North- 
cm  Pacific  R.  R.  Co.  v.  Burns  [supra)  was  overruled,  and  it  was  held: 

The  confirmation  of  entries  ander  section  1,  act  of  April  21,  1876,  is  solely  for  the 
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iMnefit  of  the  individaal  claimant,  conditioned  upon  hia  compliance  with  law,  and 
^ras  not  intended  to  confiim  the  entry  absolutely,  as  against  the  right  of  the  com- 
g^any,  so  as  to  except  the  land  from  the  grant  in  favor  of  any  other  settler. 

This  was  the  only  question  considered  in  said  case,  and  the  holding 
thereon  is  adhered  to.  Murray  having  been  afforded  an  opportunity 
to  apply  for  confirmation  under  the  act  of  1876,  and  having  failed  to 
respond,  no  question  was  presented  by  the  record  as  to  his  right  of 
confirmation,  nor  was  it  material  when  the  judgment  holding  his  entry 
for  cancellation  became  final,  or  whether  the  entry  by  Murray  was  to 
be  considered  as  canceled  or  uncanceled  at  the  date  of  the  filing  of  the 
company's  map  of  definite  location. 

In  the  case  of  Southern  Minnesota  By.  Co.  v.  Bottomly  (4  L.  D.,  208), 
Bottomly's  entry  was  held  for  cancellation  by  your  office  decision  of 
March  14, 1874,  and  upon  appeal  the  same  was  affirmed  October  23, 1874. 

Correspondence  was  opened  with  the  company  looking  to  securing 
its  relinquishment  under  the  act  of  June  22,  1874,  and  the  judgment 
was  never  executed,  that  is,  the  entry  was  never  finally  canceled  upon 
the  records,  and  by  departmental  decision  of  October  31 ,  1885,  said 
entry  was  held  to  be  confirmed  under  the  act  of  April  21, 1876. 

In  the  case  of  Knapp  v.  Northern  Pacific  B.  B.  Co.  (11  L.  D.,  85),  it 
was  held: 

An  entry  made  in  good  faith  by  an  actual  settler  within  the  limits  of  a  railroad 
grant  prior  to  the  time  when  notice  of  withdrawal  is  received  at  the  local  oiBoe,  and 
finder  which  dne  compliance  with  law  is  shown,  is  confirmed  by  section  1,  of  the  lict 
•of  April  21, 1876,  and  the  cancellation  of  snch  entry,  prior  to  the  passage  of  the  act 
iwiU  not  defeat  the  confirmatory  operation  thereof. 

It  has  been  repeatedly  held  that  a  settlement  made  before  notice  of 
the  withdrawal  is  received  at  the  local  office  is  protected  by  the  act  of 
April  21, 1876  (supra).  See  Jacobs  v.  Northern  Pacific  B.  E.  Co.  (6  L.  D., 
223);  Kimberland  v.  Northern  Pacific  E.  E.  Co.  (8  L.  D.,  318);  and 
Catliu  V.  Northern  Pacific  E.  E.  Co.  (9  L.  D.,  423). 

In  view  of  these  repeated  rulings  extending  the  protection  granted 
by  the  act  of  April  21, 1876,  to  settlement  claims  and  to  entries  ordered 
canceled,  and  actually  noted  as  canceled  upon  the  records,  I  must  hold 
that  the  cancellation  upon  the  record  of  McFadden's  entry  in  1877  does 
not  bar  extending  to  him  the  protection  granted  by  the  act  of  April  21, 
1876.  I  therefore  recall  the  previous  decision  of  this  Department,  and 
for  the  reasons  herein  given,  your  office  decision  of  November  15, 1889, 
folding  for  reinstatement  McFadden's  entry  as  to  the  tract  in  the  odd- 
numbered  section,  is  affirmed,  and  so  far  as  the  decision  of  March  12, 
1895  (20  L.  D.,  191),  may  be  in  confiict  herewith,  the  same  will  not  be 
followed.    The  company's  claim  to  this  tract  will  stand  rejected. 
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RATLROAI)  GRANT—DIAGRAM  OF  LIMITS. 

McLean  t».  Union  Pacific  E.  R.  Co. 

The  limits  of  a  railroad  grant  as  shown  on  a  diagram  recognized  for  a  long  term  of 
years  by  the  General  Land  Office,  and  upon  which  the  grant  has  been  practically 
adjusted,  will  not  be  disturbed. 

Secretary  Smith  to  the  Commissioner  of  tits  General  Land  Office^  February 

21^  1896.  (F.  W.  0.) 

I  have  considered  the  appeal  from  your  office  decision  of  November 
11,  lS93f  sustaining  the  action  of  the  local  officers  in  rejecting  the  appli- 
cation tendered  by  Kenneth  McLean  to  enter  the  3W.  J  of  Sec.  31, 
T.  13  N.,  B.  14  W.,  Grand  Island  land  district5  IsTebraska,  for  conflict 
with  the  grant  for  the  Union  Pacific  liailroad  company. 

This  case  was  first,  considered  by  yoor  office  in  its  decision  of  Decem- 
ber 16, 1890,  in  which  the  rejection  of  McLean's  application  for  conflict 
with  the  grant  for  said  company  was  sustained  for  the  reason  that 
according  to  the  recognized  diagram  showing  the  limits  of  Baid  grant 
in  the  neighborhood  of  this  land  this  tract  was  included  within  the 
limits,  the  records  showing  no  claim  to  the  land  at  the  date  of  the 
attachment  of  rights  under  the  company's  grant,  nor  was  there  any 
allegation  made  by  McLean  of  a  claim  sufficient  to  except  the  land  from 
said  grant. 

In  his  apx>eal  to  this  Department  McLean  alleged  that  this  tract  was 
without  the  limits  of  the  grant  for  said  company  and  in  support  thereof 
he  filed  a  letter  from  the  land  commissioner  of  the  company,  dated 
April  22, 1890,  in  which  it  was  stated  that:  <^Said  land  is  not  within 
the  limits  of  the  grant  to  this  company  and  is  therefore  not  our  land." 

On  June  2, 1892,  said  appeal  was  considered  by  this  Department 
and  in  view  of  the  allegations  and  showing  made  by  McLean,  the  case 
was  remanded  to  your  office  for  an  investigation  as  to  whether  said 
tract  is  in  fact  within  the  limits  of  the  grant  for  said  company  there 
appearing  to  be  a  discrepancy  between  the  plats  on  file  in  your  office 
and  those  in  the  local  office.  In  said  decision  it  was  suggested  that 
McLean  might  have  an  opportunity  to  secure  the  company's  relinquish- 
ment under  the  provisions  of  the  act  of  June  22, 1874. 

It  appears  that  the  matter  was  laid  before  the  company  and  its 
relinquishment  requested  but  that  it  has  refused  to  relinquish  in  favor 
of  McLean. 

Upon  consideration  of  the  question  as  to  whether  the  land  was  in 
point  of  fact  within  the  limits  of  said  company's  grant,  your  office 
decision  of  February  8, 1893,  held  the  land  to  be  without  the  company's 
grant  and  rejected  its  claim  to  the  same,  but  upon  motion  for  review, 
said  decision  was  reconsidered  in  your  office  decision  of  November  11, 
1893,  and  the  previous  decision  of  your  office  rejecting  McLean's  appli- 
cation for  conflict  with  the  company's  grant  was  adhered  to. 
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Upon  the  question  as  to  the  location  of  this  laud  with  regard  to  the 
several  diagrams  prepared  by  your  office,  the  following  api)ear8  to  be 
the  facts  in  the  case: 

In  January,  1866,  the  Union  Pacific  Railway  company  filed  its  map 
of  definite  location  of  the  second  hundred  miles  west  of  Omaha,  oppo- 
site which  the  land  in  question  is  situated.  According  to  the  limits 
adjusted  to  said  map  of  location,  this  land  was  found  to  be  within  the 
limits  of  the  grant  and  the  local  officers  were  furnished  with  a  diagram 
showing  the  same. 

On  June  19, 1866,  the  company  filed  a  map  of  amended  definite  loca- 
tion of  the  second  hundred  miled  west  of  Omaha,  which  was  accepted 
by  the  Secretary  of  the  Interior  and  forwarded  to  your  office  with 
directions  to  adjust  the  limits  of  the  grant  according  to  the  line  shown 
on  said  map. 

It  appears  that  there  is  a  jog  or  set-ofif  in  the  surveys  between  town- 
ships 12  and  13  north,  which  at  the  point  nearest  the  land  in  question 
amounts  to  nearly  one  and  a  half  miles.  This  setoff  is  not  shown 
upon  the  paper  on  which  the  limits  were  adjusted  to  this  amended  map 
of  location,  which  limits  include  the  tract  in  question  within  the  com- 
pany's grant. 

This  diagram,  as  seen,  has  been  recognized  by  your  office  and  the 
grant  practically  adjusted  thereon. 

The  terminal  of  the  second  hundred  miles  is  but  a  short  distance 
west  of  the  land  in  question  and  upon  the  filing  of  the  location  of  the 
third  hundred  miles  west  of  Omaha,  the  diagram  prepared  in  your 
office  upon  said  third  hundred  miles,  shows  the  limits  of  the  grant  car- 
ried east  of  the  eastern  terminal  of  the  third  hundred  miles  and  the 
western  terminal  of  the  second  hundred  miles.  Upon  said  diagram, 
however,  a  line  was  drawn  due  north  and  south  at  the  point  of  junction 
between  the  second  and  third  hundred  miles  until  it  met  tiie  outer 
limits  of  the  grant  where  it  was  joined  with  the  limit  shown  upon  the 
diagram  for  the  second  hundred  miles.  This  continuation  upon  the 
diagram  adjusted  to  the  third  hundred  miles  shows  the  land  in  question 
to  be  just  without  the  limits,  but  the  same  does  not  appear  to  have 
been  the  recognized  diagram  in  use  in  the  adjustment  of  this  grant,  the 
same  being  recognized  only  as  to  the  portion  of  the  limits  shown  thereon 
west  of  the  terminal  line  drawn  between  the  second  and  third  hundre<I 
miles. 

It  appears  that  since  this  case  was  returned  to  your  office  you  have 
had  a  new  diagram  prepared  upon  paper  properly  representing  the 
actual  condition  of  the  government  survey  and  the  limits  reduced  to 
the  smallest  legal  sub-division  cut  by  the  outer  limits  of  the  grant. 
According  to  this  diagram  this  land  is  without  the  limits  of  the  com- 
pany's grant  and,  as  stated  in  your  office  decision  of  November  11, 1893: 

It  also  RhowB  other  tracts  to  which  the  company's  title  has  never  been  questioned 
to  be  outside  said  limits  and  on  the  south  side  of  the  line  of  the  road  it  shows  & 
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quantity  of  land  to  be  inside  the  lateral  limits  of  the  grant,  which  the  company  has 
never  claimed,  and  which  probably,  has  been  disposed  of  to  individuals. 

According  to  this  new  diagram  it  is  also  shown  that  this  land  woald 
be  within  the  limits  of  the  grant  npon  the  first  location,  even  npon  the 
changed  condition  and  an  accurate  adjostment. 

It  will  thas  be  seen  that  to  disturb  the  limits  shown  upon  the  dia- 
gram recognized  for  a  quarter  of  a  century  in  the  adjustment  of  this 
grant  would  result  in  confusion  of  title  and  after  a  careful  considera- 
tion of  the  matter  I  am  unwilling  to  give  my  consent  to  the  proposed 
change  in  the  limits. 

In  the  case  of  0.  W.  Aldrach  (13  L.  D.,  572)  it  was  held  that  a  dia> 
gram  showing  the  limits  of  the  railroad  grant  prepared  concurrently 
with  the  filing  of  the  map  of  definite  location  and  upon  which  the  with- 
drawal is  ordered,  will  not  be  disturbed  after  such  withdrawal  has 
stood  unquestioned  for  a  long  term  of  years  and  rights  have  vested 
thereunder. 

According  to  the  showing  made  McLean  is  not  entitled  to  any  par- 
ticular equity  as  he  does  not  appear  to  have  acted  upon  the  company's 
information  furnished  him  to  the  effect  that  the  land  was  not  within 
the  limits  of  its  grant  and  not  claimed  by  it.  While  it  is  true  that  he 
thereupon  tendered  an  application  at  the  local  office,  the  same  was 
rejected  by  the  local  officers  and  he  was  then  advised  that  the  land  was 
within  the  limits  of  the  company's  grant. 

After  a  careful  consideration  of  the  matter  I  must  affirm  your  office 
decision  and  the  application  by  McLean  will  stand  rejected. 
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Wabd's  Heibs  v.  Labobbaque. 

The  right  of  pnrchaae  accorded  a  Ucensee  hy  section  3,  act  of  September  29,  1890,  is 
transferable,  and  inheritable,  and  may  be  exercised  on  behalf  of  the  heirs  of  a 
licensee. 

The  records'of  the  Department  disclose  the  fact  that  the  Soathern  Pacific  Railroad 
Company  issued  a  circular  inviting  settlement  npon  its  lands,  and  Judicial  notice 
of  such  fact  may  be  taken  in  the  disposition  of  cases  inyolving  the  rights  of 
aUeged  licensees  thereunder. 

Neither  the  circular  issued  by  the  company  inviting  settlement,  nor  the  application 
of  the  settler  thereunder,  taken  alone,  constitute  a  license;  but  the  two,  when 
taken  together,  establish  the  right  of  the  settler  as  a  licensee. 

The  tenant  of  a  licensee  has  no  right  as  a  settler  that  can  be  set  up  to  defeat  the 
possession  of  the  licensee. 

Secretary  Smith  to  the  CommisHoner  of  the  General  Land  Office^  February 

21, 1896.  (0.  J,  G.) 

A  motion  has  been  filed  for  review  of  departmental  decision  of  Decem- 
ber 4, 1895,  involving  the  NW.  J  of  Sec.  16,  T.  14  S.,  R.  7  E.,  San  Fran- 
Cisco  land  district,  California. 
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Tbe  land  in  question  was  included  within  the  grant  to  the  Sonthem 
Pacific  Railroad  Company,  forfeited  by  the  act  of  Congress  approved 
September  29, 1890  (26  Stat.,  496). 

Notwithstanding  said  departmental  decision  of  December.  4, 1895, 
was  a  formial  affirmance  of  tbe  concurring  conclusions  of  the  local  office 
and  your  office  the  full  record  was  examined  and  careAiUy  considered 
at  that  time. 

The  record  in  this  case  is  as  follows :  Benjamin  R.  Devaul  went  into 
possession  of  this  land  in  pursuance  of  a  published  invitation  of  the 
Southern  Pacific  Railroad  Company.  Devaul's  application  is  of  record 
in  the  office  of  said  company.  In  1875  and  1876  he  conveyed  by  quit 
claim  deed  all  his  possessory  right,  title  and  interest  in  the  land  in 
controversy  to  William  B.  Ward.  Ward  resided  on  said  land  with  his 
family  ft*om  1875  to  1882,  when  he  removed  to  section  17,  same  township 
and  range.  He,  however,  continued  in  possession  from  1882  to  1880. 
On  April  11, 1890,  Ward  applied  to  the  railroad  company  to  purchase 
said  land,  and  his  application  was  duly  acknowledged  by  the  agent  of 
the  company.  Under  the  act  of  September  29, 1890,  this  application 
could  avail  him  nothing,  as  said  application  was  filed  subsequently  to 
January  1, 1888,  but  it  may  be  accepted  as  an  evidence  of  his  intention 
at  that  time. 

During  the  summer  of  1890  there  was  much  uncert-ainty  as  to  what 
disposition  Congress  would  make  of  these  railroad  lands,  and  as  to 
what  status  would  be  accorded  persons  in  possession  of  them.  In  case 
these  lands  were  restored  to  the  public  domain  without  giving  those  in 
possession  an  opportunity  to  secure  title  thereto  by  purchase,  it  was 
well  known  that  there  would  probably  be  a  rush  of  settlers  and  ^' jump- 
ers^ anxious  to  enter  them.  In  view  of  this  condition  of  affairs,  about 
July  25, 1890,  Mrs.  Laborraque,  the  defendant  herein,  at  the  request  of 
Ward,  moved  upon  the  land  and  occupied  the  buildings  thereon.  Mrs. 
Laborraque's  son,  John,  was  employed  by  Ward,  and  as  Mrs.  Labor- 
raque could  not  speak  English,  the  transaction  was  arranged  by  her 
sou.  It  is  shown  that  at  the  time  Mrs.  Laborraque  went  on  the  land  in 
controversy  there  were  improvements  thereon  valued  at  $1,000,  consist- 
ing of  a  dwelling  house,  barn,  dairy  house,  water  pipes,  fencing,  etc. 
William  B.  Ward  died  in  October,  1890,  soon  after  the  passage  of  the 
forfeiture  act.  Mrs.  Laborraque  continued  to  reside  on  the  land  and 
her  son,  John,  continued  in  the  employ  of  the  Ward  family. 

On  June  21, 1892,  Clarissa  L.  Ward,  in  behalf  of  the  heirs  of  William 
B.  Ward,  applied  to  purchase  the  W.  J  of  Sec.  15,  T.  14  S.,  B.  7  B., 
under  the  provisions  of  section  three  of  the  forfeiture  act. 

On  July  27, 1892,  Marie  Laborraque  made  homestead  entry  for  the 
NW.  J  and  one  D.  J.  Mankins  made  homestead  entry  for  the  SW.  J  of 
said  section. 

On  July  27, 1893,  a  hearing  was  had  to  determine  the  rights  of  the 
respective  parties.  Mankins  relinquished  hia  entry,  and  on  the  proof 
submitted  the  heirs  were  allowed  to  purchase  the  southwest  quarter. 
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Upon  the  evidence  adduced  the  local  office  rendered  decision  finding 
that  the  plaintiffs  had  established  their  right  to  purchase  the  land  m 
controversy  and  recommended  the  cancellation  of  Laborraque's  entry^ 

An  appeal  was  made  to  your  office,  and  by  letter  of  June  6, 1804,  yon 
concurred  in  the  finding  of  the  local  office.  Upon  further  appeal  your 
office  decision  was  affirmed  by  departmental  decision  of  December  4, 
1895. 

The  defendant,  Mrs.  Laborraque,  claims  that  she  went  on  this  land 
with  the  understanding  that  in  the  event  of  its  reverting  to  the  govern- 
ment she  would  be  at  liberty  to  exercise  the  right  of  entry.  Mrs., 
Ward,  on  the  other  hand,  contends  the  a^rreement  was  that  in  case 
William  B.  Ward  could  not  secure  title  either  from  the  railroad  com- 
pany or  the  government,  then  Mrs.  Laborraque  could  have  the  land. 

In  his  motion  for  review  counsel  for  defendant  alleges  that  it  was 
error  to  hold  that  Mrs.  Ward  was  entitled  to  purchase  in  the  name  of 
the  heirs  of  William  B.  Ward. 

Ward  was  alive  at  the  date  of  the  passage  of  the  act  of  September 
29, 1890.  If  at  the  time  of  his  death,  he  was  in  possession  of  this  land 
and  was  entitled  to  purchase  the  same  under  section  three  of  said  act^ 
then  that  right  descended  to  his  heirs.  Such  a  right  is  a  descendible 
and  inheritable  one.  Eeith  v.  Miles  (19  L.  D.,  449.)  However,  the  fact 
of  whether  or  not  Mrs.  Ward  is  acting  in  the  capacity  of  executrix  or 
administratrix,  in  the  absence  of  a  showing  to  that  effect,  is  a  matter 
between  the  government  and  Mrs.  Ward,  and  can  in  no  way  affect  any 
rights  which  Mrs.  Laborraque  may  have.  Her  rights  must  depend 
upon  the  showing  she  makes,  regardless  of  the  capacity  in  which  Mrs., 
Ward  is  acting.  The  heirs  are  the  only  third  parties  who  can  properly 
object  to  the  form  of  Mrs.  Ward's  application.  It  must  be  presumed 
that  Mrs.  Ward  made  her  application  in  the  interest  of  the  heirs,  and 
by  your  office  decision  title  will  enure  to  them. 

Counsel  also  claims  that  it  was  error  to  find  that  Ward  was  in 
possession  of  the  land  under  license  from  the  railroad  company.  As 
previously  .shown  William  B.  Ward  came  into  possession  of  this  land 
by  purchase  from  Benjamin  R,  Devaul.  Devaul  had  a  possessory  right 
by  virtue  of  his  acceptance  of  the  circular  invitation  of  the  railroad 
company  to  settlers  to  go  upon  these  lands.  In  Eastman  v.  Wisemau 
(18  L.  D.,  337)  it  was  held  that  this  is  a  transferable  right.  It  cannot 
be  denied  that  Devaul  had  such  a  right  nor  that  he  transferred  it  to 
William  B.  Ward.  But  defendant  claims  that  the  proof  of  such  license 
is  insufficient.  Citing  the  case  of  Eastman  v.  Wiseman,  supra,  defend- 
ant argues  that  the  circular  issued  by  the  railroad  company  inviting 
persons  to  settle  on  these  lands  should  be  put  in  evidence. 

The  records  of  this  Department  disclose  the  fact  that  such  a  circular 
as  the  one  herein  referred  to  was  issued  by  the  Southern  Pacific  Kail- 
road  Company.  For  this  reason  judicial  notice  may  be  taken  of  the 
same.    In  the  recent  case  of  Gates  et  al.  v.  McElroy  (21  L.  D.,  515)  the 
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applicant  to  purchase  claimed  to  be  in  possesBion  by  virtue  of  the  pub- 
lished invitation  of  the  company.  He  also  claimed  to  have  received  the 
acknowledgpoient  by  the  company.  But  he  had  mislaid  the  circular  and 
the  letter  of  the  company  acknowledging  receipt  of  his  application.  A 
certified  copy,  however,  of  his  application  to  purchase  from  the  railroad 
company,  was  introduced.  It  was  held  that  said  applicant  established 
such  a  license  from  the  company  as  is  contemplated  by  the  act  of  Sep- 
tember 29,  1890.  In  the  more  recent  case  of  Moore  r.  Maguire  on 
re-review,  (324  L.  &  R.  482)  a  copy  of  the  circular  issued  by  the  South- 
ern Pacific  Railroad  Company  was  put  in  evidence  and  is  set  forth  in 
said  decision.  In  view  of  these  decisions,  and  others,  it  is  seen  that 
the  Department  has  taken  and  may  take  judicial  cognizance  of  such  a 
circular. 

By  taking  such  judicial  notice  of  the  circular  invitation  of  the  com- 
pany it  must  not  be  inferred  that  it  is  the  intention  of  the  Department 
to  hold  that  said  circular  alone  constitutes  the  applicant's  license.  To 
hold  thus  would  be  to  break  down  the  distinction  between  the  two  classes 
of  persons  enumerated  in  section  three  of  the  act  of  September  29, 1890, 
namely,  1st.  Persons  who  ^'are  in  possession"  of  such  lands,  ^^ under 
deed,  written  contract  with,  or  license  from,  the  State  or  corporation  to 
which  such  grant  was  made,  or  its  assignees."  2d.  Persons  who  ''may 
have  settled  said  lands  with  bona  fide  intent  to  secure  title  thereto  by 
purchase  from  the  State  or  corporation."  Such  holding  would  place  the 
persons  of  the  second  class  on  the  same  footing  as  those  of  the  first, 
which  was  clearly  not  the  intent  of  the  act.  But  there  must  be  some- 
thing more.  There  must  be  an  acceptance  of  the  terms  of  the  circular, 
by  way  of  an  application,  on  the  part  of  the  settler.  ''  Without  such 
application  the  company  would  have  no  means  of  knowing  the  exact 
tracts  desired  or  claimed  by  each  particular  settler."  Moore  v.  Maguire, 
supra. 

The  rulings  of  the  Department  in  the  case  of  Eastman  v.  Wiseman, 
9upra,  are  undoubtedly  correct.  In  that  case  it  was  held,  inter  alia 
(syllabus) — 

The  provisiona  of  section  3,  of  the  forfeiture  act  of  September  29,  1890,  acoording 
a  preference  right  of  entry  to  persons  who  are  in  possession  of  forfeited  lands  under 
''license''  f^om  a  railroad  company,  extend  to  one  who  takes  possession  of,  and 
improves  such  lands  under  the  circular  invitation  of  the  company,  and  in  accordance 
with  said  circular  applies  to  purchase  said  lands  of  the  company. 

From  the  above  it  will  be  seen  that  there  must  be  a  mutuality  or 
combination  of  acts  in  order  to  constitute  a  license.  First,  act  on  the 
part  of  the  company  in  issuing  their  circular  inviting  settlers  to  take 
possession  of  and  improve  these  lauds  on  the  conditions  prescribed 
therein ;  second,  act  on  the  part  of  the  settler  in  accepting  the  terms  of 
said  circular  and  applying  to  purchase  said  lands.  One  is  not  complete 
without  the  other.  Neither  the  circular  nor  the  application,  alone,  can 
be  regarded  as  constituting  the  settler's  license;  but  a  combination  of 
the  two  insures  his  right.    And  so  soon  as  these  acts  on  the  part  of  the 
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company  and  the  applicant  are  performed,  the  proof  of  such  a  license 
becomes  a  mere  matter  of  evidence.  This  evidence  may  consist  of  the 
personal  acknowledgment  by  the  company  of  the  settler's  application, 
or  evidence  that  his  application  is  of  record  in  the  office  of  the  com- 
pany,  or  it  may  be  derived  by  necessary  implication  from  the  circum- 
stances surrounding  the  settler's  compliance  with  the  terms  of  the 
circular  invitation. 

In  the  case  at  bar  the  evidence  that  the  application  of  licensee 
Devaul  is  of  record  in  the  office  of  the  company,  is  not  only  proof  that 
he  made  application  but«also  proof  that  he  had  received  the  circular 
invitation  of  the  company,  aud  had  gone  into  possession  of  the  land  in 
compliance  with  its  terms.  This  constituted  his  license,  whether  he  had 
ever  gotten  a  reply  from  the  company  or  not.  His  right  being  trans- 
ferable it  cannot  but  follow  that  the  transferee  Ward  was  in  x)ossession 
of  the  laud  in  question  under  license  from  the  railroad  company. 

The  cases  of  James  C.  Daly,  on  review  (18  L.  D.,  571),  and  Brown  r. 
Anderson  (21  L.  D.,  193),  must  not  be  construed  as  being  in  conflict 
with  any  ruling  in  the  case  of  Eastman  v,  Wiseman,  supra.  It  was  not 
held  in  the  latter  case  that  the  postal  card  which  the  settler  received 
from  the  railroad  company  constituted  his  license,  by  implication  or  other- 
wise, but  that  it  was  evidence  of  the  existence  of  a  license  to  said  settler. 
In  the  first  cases,  above  mentioned  a  wrong  interpretation  was  put  upon 
the  true  ruling  in  the  Eastman  v.  Wiseman  case,  in  that  particular. 

As  to  whether  or  not  William  B.  Ward  was  in  actual  possession  of 
the  land  in  question  at  the  date  of  the  forfeiture  act,  the  evidence  is 
very  plain  that  Mrs.  Laborraque  was  merely  his  tenant,  and  therefore 
cannot  be  regarded  as  a  settler  at  the  date  of  the  passage  of  the  for- 
feiture act.  There  is  no  evidence  that,  previous  to  that  date,  Ward 
had  in  any  manner  parted  with  his  right  of  possession.  To  hold  that 
he  had,  would  be  to  hold  that  he  knewj  at  the  time  he  put  Mrs,  Labor- 
raque on  the  land,  he  could  not  gain  title  either  from  the  railroad  com- 
pany or  the  government.  There  was  too  much  conjecture,  prior  to  the 
passage  of  the  forfeiture  act,  as  to  what  action  Congress  would  take  in 
the  matter  of  the  disposal  of  these  lands,  to  arrive  at  such  a  conclusion. 
It  is  entirely  too  remote  to  claim,  whatever  may  have  been  the  opinion 
in  the  community  as  to  the  final  disposition  of  these  lands  by  the  gov- 
ernment, that  Ward  had  concluded  that  he  could  not  secure  title  to 
them  in  any  way,  and  that  he  would  therefore  surrender,  for  nothing, 
the  possessory  right  he  had  purchased  and  the  valuable  improvements 
he  had  made.  Hence,  it  must  be  concluded  that  Ward  was  in  posses 
sion  on  the  date  of  tbe  passage  of  the  act  of  September  29, 1890,  and 
thus  qualified  to  purchase  under  said  act.  It  is  a  significant  feature 
that  Mrs.  Laborraque  did  not  make  her  homestead  application  until 
nearly  two  years  after  the  passage  of  the  forfeiture  act. 

Upon  the  above  showing  I  8e<^  no  reason  for  changing  the  depart- 
mental decision  already  rendered.  The  motion  for  review  is  therefore 
denied. 
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TIMBER  AND  STONE  ACT-IMPROVEMENTS- ALIENATION. 

Kingston  v.  Eokman. 

The  presence  of  improvements  on  a  tract  of  land  will  not  exclude  it  from  diapoaal 
under  the  act  of  June  3, 1878,  if  said  improvements  are  not  made  and  maintained 
under  a  bona  fide  occupation  of  the  land. 

A  contract  or  agreement  that  does  not  afiect,  in  whole  or  in  part,  the  title  to  the  land 
is  not  within  the  inhibitory  provisions  of  section  2  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

21^1896.  •  (CJ.  Q.) 

This  controversy  is  in  relation  to  the  S*  J  of  the  NW.  J  and  lot  1  of 
Sec.  13  and  lot  4  of  Sec.  14,  T.  66  :N.,  R.  19  W.,  Dulnth  land  district, 
Minnesota. 

On  June  15, 1893,  the  day  on  which  the  plat  of  survey  embracing  this 
land  was  filed  in  the  local  office,  Henry  Eckinan  filed  timber  and  stone 
application  to  purchase  said  land,  under  the  act  of  June  3, 1878  (20 
Stat.,  891),  as  amended  by  the  act  of  August  4, 1892  (27  Stat.,  348). 

On  the  same  day  Lestina  A.  Kingston  filed  timber  and  stone  applica- 
tion for  the  same  land,  which  wa«  at  first  held  subject  to  Eckman's 
application,  but  later,  on  August  25, 1893  she  was  allowed  to  make 
her  filing. 

On  September  16, 1893,  Eckman  gave  notice  of  his  intention  to  make 
final  proof  and  payment  for  said  land.  Said  notice  issued  and  was  duly 
published  in  a  newspaper  for  ten  consecutive  weeks  prior  to  the  time 
set  for  submitting  proof.  December  18, 1893,  was  the  date  fixed  for 
making  said  proof.  Kingston  was  summoned  to  appear  and  show  cause 
why  Eckman  should  not  be  allowed  to  make  final  proof  and  payment 
for  the  land  described,' and  her  filing  be  canceled.  She  was  also  per- 
sonally served  with  notice. 

On  December  18,  1893,  Kingston  appeared  in  person  and  by  her 
attorney  and  filed  protest  against  the  acceptance  of  final  proof  by 
Eckman. 

Tbe  allegations  of  Kingston's  protest,  as  set  forth  in  your  ofi&ce  deci- 
sion, are  substantially  as  follows:  That  Eckman  obtained  his  priority 
by  physical  force  and  intimidation;  that  his  application  did  not  prop 
erly  describe  the  land,  and  that  he  was  not  identified  at  the  land 
oflice,  as  required  by  law;  that  the  affidavit  was  not  such  as  required 
by  law;  that  the  affidavit  by  said  Eckman  of  **no  improvementa  of 
any  bona  fide  settler  "  on  the  land,  was  substantially  false  and  was  a 
quibble  and  evasion  of  the  law;  that  the  proof  of  the  citizenship  of 
Eckman  was  not  such  as  required  by  law,  and  that  the  same  was  irreg- 
ularly filed;  that  Eckman  was  not  at  the  date  of  filing  a  resident  of 
Duluth  land  district,  and  was  not  entitled  to  the  benefits  of  the  timber 
and  stone  act  in  said  district;  that  there  were  valuable  improvements 
on  the  land  belonging  to  the  petitioner;  that  Eckman  was  a  trespasser 
seeking  to  seize  the  valuable  imi)rovenients  of  protectant,  and  that  he 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  235 

was  taking  said  land  on  specolation  and  had  entered  iiito  an  agreement 
with  other  persons  to  give  them  an  interest  in  said  land  or  the  timber 
thereon. 

On  December  19, 1893,  the  testimony  in  the  case  was  taken,  both  the 
plaintiff  and  defendant  being  present  in  person  and  by  their  attorneys. 

Upon  examination  of  the  case,  after  the  testimony  was  submitted, 
the  local  officers  rendered  dissenting  opinions;  the  register  finding  in 
favor  of  the  defendant  and  the  receiver  in  favor  of  the  plaintiff.  Both 
parties  apx)ealed  from  these  decisions,  and  by  office  letter  of  October  20, 
1894,  you  affirmed  the  finding  of  the  register  and  dismissed  plaintiffs 
protest.  A  farther  apx>eal  by  the  plaintiff  brings  the  case  to  this 
Department.  The  errors  assigned,  fifteen  in  number,  in  said  appeal 
are  practically  the  same  as  those  on  which  the  appeal  to  your  office  was 
based,  and  follow  in  the  line  of  the  allegations  of  protest  filed  previous 
to  the  hearing. 

I  deem  it  unnecessary  to  consider  each  error  alleged  in  plaintiff's 
appeal.  From  an  examination  of  the  record  I  find  the  fEtcts  in  the  case 
are  fully  and  fairly  stated  by  the  register  and  your  office,  and  reference 
is  hereby  made  to  said  decisions.  I  am  of  the  opinion  that  the  rulings 
of  your  office  on  each  of  the  errors  assigned  are  fully  sustained  by  the 
evidence  in  the  case.  Reference,  however,  will  be  made  to  the  follow* 
ing  specifications,  namely: 

1.  It  was  error  to  find  that  there  was  no  testimony  to  show  that  appeUee  exercised 
either  physical  force  or  intimidation  to  obtain  priority  of  application;  that  the 
application  of  the  appellee  was  prior  in  point  of  time  to  that  of  appellant. 

2.  It  was  error  to  hold  that  at  date  of  appellee's  application  there  were  no  improve- 
ments as  required  by  statute  upon  the  land  belonging  to  any  bona  fide  settler,  other- 
wise than  those  made  by  or  belonging  to  the  applicant;  or  that  this  fact,  if  estab- 
lished, entitled  appellee  to  an  entry. 

3.  It  was  error  to  hold,  in  substance,  that  the  contract  proven  in  the  record 
(Exhibit  '*B'')  was  objectionable  in  law;  and  that  said  contract  could  not  properly 
be  construed  as  requiring  appellee  to  pay  timber  or  land  for  legal  services  performed 
or  to  be  performed,  in  violation  of  the  statute. 

There  is  no  evidence  to  show  that  Eckman  secured  priority  of  filing 
by  either  physical  force  or  intimidation.  In  view  of  the  rushing  and 
crowding  on  the  morning  of  June  15, 18  *3,  it  might  have  been  danger- 
oas  for  Mrs.  Kingston  to  take  a  place  in  line.  The  evidence  shows  that 
four  other  women  who  were  endeavoring  to  secure  filings  were  accorded 
first  places  in  the  line.  The  allegation  that  Mrs.  Kingston  was  pre- 
vented by  physical  force  or  intimidation  on  the  part  of  Eckman  from 
making  a  prior  filing  od  this  particular  land  is  entirely  too  remote. 
There  seems  to  be  no  question  that  Eckman's  filing  was  prior  in  point 
of  time.  His  application  is  No.  914;  Kingston's  is  No.  1274.  The  blue 
pencil  markings  on  the  respective  applications  show  that  Eckman's 
was  presented  No.  33,  while  Kingston's  was  presented  No.  60. 

In  determining  priority  of  applications  the  statements  of  the  local  officers,  con- 
tained in  their  report  made  in  tlie  ordinary  course  of  business,  are  entitled  to  due 
weight  and  consideration.     McDonald  et  al.  r.  Hartman  et  al.  (19  L.  D.,  547). 
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Mrs.  Kiugston  alleges  that  tbere  were  valuable  improvements  on  the 
land  ill  controversy  belonging  to  her,  and  on  tbat  account  Eckman's 
application  was  a  plain  evasion  in  terms  of  tbe  letter  and  spirit  of  sec- 
tion !i  of  tbe  act  of  June  30, 1S78,  whicb  requires  tbe  claimant  to  swear, 
at  the  time  of  filing,  tbat  tbe  land  applied  for  ^^ contains  no  mining  or 

otber  Improvements save  sucb  as  were  made  by  or  belong 

to  tbe  applicant,"  Eckman  testifies  tbat  be  inspected  tbe  land  June  9, 
1893,  and  saw  no  improvements.  As  tbe  prior  personal  inspection  of 
land  required  of  an  applicant  under  tbe  act  of  June  3, 1878,  does  not 
necessarily  require  said  applicant  to  pass  over  tbe  land  in  question,  it 
may  be  tbat  Eckman  did  not  notice  tbe  improvements  wbicb  were 
alleged  to  exist  on  said  land,  Grace  v.  Carpenter  (14  L.  D.,  431).  Tbe 
testimony  sbows  tbat  tbere  were  tbe  remnants  of  a  small  sbanty  on  the 
land,  witb  neitber  floor,  roof,  door  or  window;  tbere  was  no  clearing  or 
cutting  of  timber,  except  tbe  timber  cut  to  build  tbe  sbanty,  wbicb  at 
one  time  contained  a  roof  and  door.  Tbe  evidence  sbows  tbat  tbe  shanty 
bad  not  been  occupied  for  about  four  years.  Tbe  preponderance  of  tes- 
timony is  to  tbe  effect  tbat  tbe  sbanty  was  unfit  for  habitation,  and  it 
was  tbe  only  improvement  on  the  land. 

Apart,  however,  from  a  consideration  of  this  alleged  improvement,  its 
condition  and  value,  it  is  not  tbe  improvement  of  a  bona  fide  settler,  as 
contemplated  by  section  1  of  tbe  act  of  June  3, 1878.  Mrs.  Kingston 
does  not  claim  to  have  settled  on  this  land.  She  only  claims  to  be  tbe 
owner  of  tbe  improvements  thereon. 

In  Wright  r.  Larson  (7  L.  D.,  555),  referring  to  the  act  of  June  3, 1878, 
it  was  held  tbat — 

A  settlement  for  the  purpose  of  seonring  the  timber  on  the  land,  or  for  any  other 
purpose  than  establishing  a  home,  is  not  a  bona  fide  settlement  within  the  meaning 
of  said  act. 

In  McDonald  v.  Jaramilla  (10  L.  D.,  276),  it  was  held  tbat — 

In  tbe  absence  of  an  actual  settlement,  the  ownership  of  improrements  on  pablic 
land  ....  does  nut  confer  any  rights  under  the  settlement  laws,  nor  with- 
draw the  land  f^om  entry  by  another. 

In  Stone  v,  Cowles  (on  review,  14  L.  D.,  90),  it  was  held  that — 

A  settlement  right  is  not  acquired  by  the  purchase  of  the  prior  possessory  right  of 
another. 

And  in  tbe  case  of  Miller  v.  McMillen  (id.,  160),  it  was  held  that^ 

The  presence  of  improvements  on  a  tract  of  land  will  not  exclude  the  same  fW>m 
disposition  uuder  the  act  of  June  3,  1878,  when  said  improvements  were  not  made 
and  maintained  under  a  bona  fide  occupation  of  the  land. 

In  Hammel  v,  Salzman  (17  L.  D.,  496),  referring  to  section  2  of  the  act 
of  June  3,  1878,  it  was  held  tbat — 

It  would  be  a  strained  and  unwarrantable  interpretation  to  place  upon  the  term 
''uninhabited,''  contained  in  this  section,  that  such  land  should  not  be  purchased,  if 
perchance  some  one  lived  thereon,  however  lacking  in  good  faith  such  settler  might 
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be.  If  sQch  coDstrnction  were  placed  upon  the  act,  it  woald  follow  that  none  of 
these  landa  conld  be  entered  nnder  its  evident  intent,  where  any  form  of  settlement 
existed,  however  iVaudnlent  and  illegal  the  residence  migl\t  be. 

By  refereuce  to  the  cases  herein  cited,  it  will  be  seen  that  Mrs.  King- 
ston cannot  be  considered  as  a  bona  fide  settler,  and  that  the  improve- 
ments claimed  by  her,  regardless  of  their  character  and  value,  cannot 
operate  to  exclude  these  lands  from  purchase.  It  must  also  be  con- 
cluded that  the  allegation  in  Eckman's  affidavit  as  to  there  being  no 
improvements  of  a  hona  fide  settler  on  said  lands  was  true,  whether 
regarded  from  the  standpoint  of  fact  or  of  law. 

In  regard  to  the  third  and  last  specification  of  error  to  which  I  desire 
to  refer,  I  have  examined  the  contract  alleged  to  be  in  conflict  with  sec- 
tion 2  of  the  act  of  June  3, 1878.  The  i)ortion  of  section  2  which  this 
contract  is  alleged  to  violate,  requires  that  the  timber  and  stone  appli- 
cant shall  make  oath  as  follows — 

and  that  he  has  not.  directly  or  indirectly,  made  any  agreement  or  contract,  in  any 
way  or  manner,  with  any  person  or  persons  whatsoever,  by  which  the  title  which  he 
might  acquire  from  the  government  of  the  United  States  should  inare  in  whole  or  in 
part,  to  the  benefit  of  any  person  except  himself. 

The  only  agreement  or  contract  forbidden  by  the  statute  is  one  by 
which  the  title  may  inure  in  whole  or  in  part  to  the  benefit  of  any  i)er- 
son  except  the  applicant  himself.  If  the  agreement  or  contract  is  not 
of  this  character,  it  cannot  be  in  violation  of  the  statute.  The  statute 
itself  makes  a  specific  designation  of  the  kind  of  agreement  or  contract 
that  is  forbidden.  It  will  be  observed  from  its  language  that  the  agree- 
ment or  contract  which  may  inure  to  the  benefit  of  some  other  person 
than  the  applicsant,  must  affect  in  whole  or  in  part  the  title  to  the  land. 
Under  the  statute  of  frauds  such  title  can  only  pass  to  a  stranger  by 
some  instrument  in  writing.  Hence  we  must  conclude  that  the  terms 
of  this  a^eement  were  not  intended  to  go  to  the  extent  of  affecting 
any  title  which  Eckmau  might  acquire  from  the  government,  and  we 
must  also  conclude  that  these  parties  were  to  be  paid  for  their  services 
as  set  forth  in  the  agreement,  whether  Eckman  secured  patent  to  this 
land  or  not.  It  must  be  held  that  if  Eckman  intended  to  make  such  a 
contract  as  that,  any  title  which  he  might  acquire  should  inure  to  the 
benefit  of  these  parties,  that  fact  can  only  be  proved  by  a  formal  con- 
veyance. The  instrument  under  consideration  cannot  be  regarded  as 
such.  It  is  permissible  to  read  this  instrument  in  the  light  of  surround* 
ing  circumstances. 

The  duty  of  the  court  in  such  cases  is  to  ascertain,  not  what  the  parties  secretly 
intended  as  contradistinguished  from  what  their  words  express,  but  what  is  the 
meaning  of  words  they  have  used  (Greenleaf  on  Evidence,  Vol.  1,  p.  323). 

And  as  further  proof  that  the  agreement  was  of  this  character  and 
was  not  intended  to  affect  Eckman's  title,  evidence  was  introduced  to 
show  th^t  the  services  of  these  parties  were  paid  for  in  accordance  with 
the  estimate  and  agreement  set  forth  in  the  instrument.    The  claim 
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was  shown  to  be  worth  $3,000  and  the  parties  were  paid  $400.  The 
sum  actually  paid,  as  compared  with  the  worth  of  the  property,  is  too 
small  to  throw  suspicion  on  the  transaction.  The  contract  shows  that 
all  the  money  was  to  be  paid  before  the  issuing  of  the  patent,  and  it 
was  so  paid. 

The  evidence  in  this  case  further  tends  to  show  that  Mrs.  Kingston's 
application  was  made  in  the  interest  of  and  for  the  benefit  of  her 
husband,  A.  G.  Kingston.  It  is  shown  that  he  purchased  the  shanty 
for  her  and  paid  the  entry  fees.  Mrs.  Kinston  says  that  ^^Mr.  Kingston 
gave  me  the  money  to  purchase  the  land  and  the  shanty." 

Your  office  decision  is  hereby  affirmed. 


RAILROAD  LANDS-SECTION  5,  ACT  OF  MARCH  8, 1887. 

ANDBUS  £T  AL.  V.  Balgh. 

In  the  exercise  of  the  right  to  perfect  title  under  section  5,  act  of  March  3, 1887,  it  is 
not  material  whether  the  purchase  from  the  company  was  made  before  or  after 
the  passage  of  said  act,  if  made  in  good  faith  believing  the  title  to  be  good,  and 
before  the  land  purchased  was  held  to  be  excepted  from  the  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  J21,  1896.  (F.  W.  C.) 

I  have  considered  the  appeal  filed  on  behalf  of  A.  P.  Andrus  et  qI.^ 
from  your  office  decision  of  March  21,  1893,  wherein  you  rejected  cer- 
tain homestead  applications  for  conflict  with  the  application  of  Henry 
F.  Balch  to  purchase,  under  the  provisions  of  section  5,  of  the  act  of 
March  3, 1887  (24  Stat.,  556),  the  S.  J  of  the  NB.  J,  the  S.  J  of  the  NW.  J 
and  S.  i  of  Sec.  17,  T.  47  N.,  R.  4  W.,  Ashland  land  district,  Wisconsin. 

Said  section  is  within  the  overlapping  ten-mile  limits  under  the  grants 
made  by  the  act  of  May  5, 1864  (13  Stat.,  66),  to  aid  in  the  construc- 
tion of  the  road  now  known  as  the  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  (Bayfield  branch),  and  the  Wisconsin  Central  Eailroad. 

The  land  was  also  within  the  fifteen  mile  or  indemnity  limits  under 
the  grant  made  by  the  act  of  June  3, 1856,  to  aid  in  the  construction 
of  the  first  mentioned  road.  The  company's  map  of  definite  location 
of  the  Bayfield  branch  was  filed  July  17, 1858,  which  being  prior  to  the 
passage  of  the  act  of  1864,  which  enlarged  the  grant  from  six  to  ten 
sections  per  mile,  the  right  within  the  additional  four  miles  is  held  to 
have  attached  upon  the  passage  of  said  act  of  May  5, 1864.  The  map 
showing  the  line  of  definite  location  ot  the  Wisconsin  Central  was  filed 
in  November,  1869.  Your  office  decision  states  that  the  records  of  your 
office  show  that  on  July  2, 1858,  Wm.  Soffing  filed  unoffered  declara- 
tory statement  No.  506,  for  the  S.  J  of  the  NE.  J  and  N.  J  of  the  SB.  i 
of  said  section  17,  alleging  settlement  June  29, 1858,  and  that  July  12 
1858,  John  Sheley  filed  unoflfered  declaratory  statement  No.  513,  for  the 
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SW.  i  of  said  section,  alleging  settlement  May  6,  1858.  It  would 
appear  that  said  filings  were  still  of  record,  uncanceled. 

Under  the  acts  of  July  14, 1870,  and  March  3, 1871,  said  filings  being 
for  unoffered  lands  did  not  expire  until  July  14, 1872,  which  was  subse- 
quently to  the  dates  of  the  attachment  of  rights  under  the  grants  for 
said  companies,  under  the  act  of  May  5, 1864. 

It  would  appear,  therefore,  that  the  S.  i  of  the  ^N'E.  ^,  the  K.  ^  of  the 
SE.  J  and  SW.  J  of  said  section,  were  excepted  from  the  operation  of 
the  grants  for  both  of  said  companies. 

Your  ofiQce  decision  further  held,  however,  that  the  remainder  of  the 
tracts  covered  by  Balch's  application,  namely,  the  S.  J  XW.  J  and  8.  J 
8E.  ^,  of  said  Sec.  17,  were  also  excepted  from  the  grant  to  the  Central 
Company  under  the  previous  rulings  of  this  Department  which  held 
that  the  reservation  for  indemnity  purposes,  under  the  act  of  1856,  was 
sufBcient  to  defeat  the  grant  for  the  Wisconsin  Eailroad  Company. 
Such  holding  is  held  to  have  been  error  by  the  Supreme  Court  of  the 
United  States  in  its  decision  of  June  3, 1895,  in  the  case  of  Wisconsin 
Central  Railway  Company  r.  Wm.  O.  Forsyth  (159  U.  S.,  46). 

Within  the  common  ten-mile  limits  tbe  Omaha  and  Wisconsin  Cen- 
tral Bailroad  companies  entered  into  an  agreement  to  partition  the 
lands  and  under  this  agreement  tbe  lands  in  this  township,  namely, 
47  N.,  R.  4  W.,  were  awarded  the  Central  Company.  In  1884  the  State 
duly  patented  the  lands  herein  involved  to  the  Omaha  Railway  Com- 
pany, and,  in  accordance  with  the  agreement  entered  into  between  the 
companies,  the  Omaha  Railway  Company  on  April  15, 1884,  conveyed 
these  tracts  to  Henry  F.  Spencer,  who  in  turn  conveyed  the  land  herein 
applied  for  to  Balch  on  April  2, 1887. 

Under  the  former  rulings,  these  lands  being  supx)ose(l  to  be  a  part  of 
that  appertaining  to  the  Omaha  grant,  not  being  needed  in  its  satis- 
faction, were  ordered  restored  and  it  was  under  the  notice  given  of 
such  restoration  that  Balch  applied  to  purchase  the  lands  under  the 
fifth  section  of  the  act  of  March  3, 1887,  and  submitted  his  proof  show- 
ing his  qualifications  on  April  11, 1891.  Balch's  proof,  it  appears,  was 
made  without  giving  notice,  by  publication,  of  his  intention  to  offer 
the  same,  but  on  tbe  day  the  proof  was  made  protests  were  filed  on 
behalf  of  A.  P.  Andrus  et  aZ.,  covering  the  lands  applied  for  by  Balch. 
Hearing  has  since  been  held  and  the  showing  made  evidences  that 
none  of  the  protestants  have  any  such  right,  in  themselves,  as  would 
prevent  Balch  from  purchasing  under  the  act  of  1887. 

The  land  applied  for  is  opposite  the  constructed  portion  of  the  Wis- 
consin Central  Railroad,  and  as  these  lands  were,  in  partition  between 
the  two  companies,  awarded  to  the  Central  Company,  and  as  the  records 
fail  to  show  any  claim  sufficient  to  defeat  the  grant  of  the  Central 
Company  to  the  S.  J  NW.  J  and  S.  J  SE.  J  of  said  section  17,  the  same 
would  appear  to  have  inured  to  the  company  under  its  grant,  and  for 
that  reason  the  application  by  Balch,  and  any  conflicting  homestead 
applications  covering  said  tract,  are  rejected. 
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It  but  remaiDS  to  determiue  whether  Balch  is  entitled  to  pnrchase 
under  the  act  of  March  3, 1887,  supra,  the  S.  ^  of  the  NE.  J,  the  N.  i  of 
the  SE.  I  and  the  SW.  ^  of  said  section  17,  covered  by  his  application 
and  shown  to  have  been  excepted  from  the  grant  made  to  aid  in  the 
construction  of  the  Wisconsin  Central  Railroad. 

The  local  officers  held  that  he  was  not  entitled  to  make  such  pur- 
chase as  he  had  purchased  of  the  Central  Company,  aft^er  the  passage 
of  the  act  of  March  3, 1887. 

Your  office  decision  found  that,  as  there  had  been  a  sale  made  by  the 
Omaha  Company  to  Spencer  prior  to  March  3, 1887,  Balch  was  pro- 
tected through  said  purchase. 

The  history  of  the  transaction  between  the  Omaha  Company  and 
Spencer  shows  that  the  transfer  made  was  not  a  sale  by  the  Omaha 
Company,  but  a  transfer  for  the  benefit  of  the  Central  Company  in 
accordance  with  the  previous  agreement  entered  into  between  the 
companies. 

Balch  purchased  through  the  Central  Company  after  the  passage  of 
the  act  of  March  3, 1887,  and  the  question  therefore  arises:  does  this 
fact  bar  the  right  of  purchase? 

The  sale  seems  to  have  been  made  in  good  faith  believing  the  title  to 
be  good  and  for  a  valuable  consideration. 

In  the  case  of  Sethman  v.  Clise  (17  L.  D.,  307),  it  was  shown  that  cer- 
tain lands  excepted  from  the  Union  Pacific  B.  E.  grant,  were,  by  that 
company,  sold  on  March  15, 1884,  to  Genordo  Lasasso  and  Sabbato 
Suugaria.  These  parties  transferred  their  contract  of  purchase  to  Peter 
H.  Sethman  on  April  19, 1887,  and  after  the  lands  were  held  to  have 
been  excepted  from  the  grant,  Sethman  applied  to  purchase  under  the 
provisions  of  section  5,  of  the  act  of  March  3,  1887. 

The  question  was  raised  as  to  whether  the  original  purchasers  from 
the  company  were  qualified  parties,  and  upon  the  record  made  this 
Department  held  as  follows: 

As  seen  heretofore,  their  qnaliiications  are  Dot  important  if  the  purchasers  from 
them  are  qualified.  There  is  no  abstract  with  the  record  showing  the  transfers  of 
the  tract,  or  the  assignments  of  the  contract  of  purchase. 

It  is  asserted  by  counsel  for  Sethman  in  their  brief,  that  *' After  several  assign^ 
ments  of  the  original  contract  with  the  railroad  company,  it  was,  on  April  19,  18S7, 
by  its  then  owners,  assigned  to  Peter  H.  Sethman,  who  fully  paid  for  the  land  and 
completed  the  contract,  and  the  company,  by  deed  dated  April  19, 1888,  and  acknowl- 
edged August  27, 1888,  finally  conveyed  the  tract  to  him.''  The  question  arises  as  to 
whether  Sethman,  having  purchased  the  tract  aiter  the  passage  of  the  act  of  March 
3,  1887,  will  be  allowed  by  the  terms  of  the  fifth  section  thereof  to  purchase  the 
land  from  the  government?  Said  act  directs  the  immediate  adjustment  of  railroad 
grants,  and  the  fifth  section,  it  seems,  was  intendeil  to  afford  a  means  by  which  cer- 
tain purchasers  from  the  roads,  who  should,  by  reason  of  said  purchases,  have 
acquired  equities  in  the  lands  claimed  by  them,  have  the  privilege  of  saving  their  inter* 
ests  by  giving  them  preferred  rights  to  purchase  said  tracts  from  the  government, 
and  to  save  their  interests  more  completely  from  loss  it  was  provided  by  the  fourth 
section  of  the  act  that  they  might  recover  from  the  railroad  companies  the  purchi 
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price  theTOof.  The  prime  object  of  the  act  was  to  provide  for  the  a^jastment  of 
land  grants  made  by  Congress  to  aid  in  the  construction  of  railroads,  and  to  recover 
lands  erroneously  patented  to  said  companies.  Congress  contemplated  the  imme- 
diate adjustment  of  these  grants,  and  while  willing  to  afibrd  means  for  recovering 
from  said  companies  lands  to  which  they  were  not  actually  entitled,  or  lands  not 
earned  by  them,  but  claimed  by  them  nndSt  their  respective  grants,  it  was  unwill- 
ing to  deatroy  the  equities  of  said  companies'  grantees,  or  those  whose  title  was  held 
through  them ;  hence  the  fifth  section  sought  to  protect  such  transferees. 

Attorney  General  Garland  gave  an  opinion  on  certain  questions  proposed  to  him 
on  the  third,  fourth  and  fifth  sections  of  this  act  on  November  17, 1887  (6  L.  D.,  272), 
speaking  of  the  act,  on  page  275  he  says:  "The  whole  scope  of  the  law  {torn  the 
second  to  the  sixth  section,  inclusive,  is  remedial.  Its  intent  is  to  telieve  from  los^ 
•ettlers  and  bona  fide  purchasers,  who,  through  the  erroneous  or  wrongful  disposition 
of  the  lands  in  the  grants,  by  the  officers  of  the  government,  or  by  the  railroads, 
have  lost  their  right  or  acquired  equities,  which  in  Justice  should  be  recognized. 
....  The  whole  remedial  part  of  the  law  was  passed  with  a  recognition  of  the 
fact  that  the  railroad  companies  had  sold  lands  to  which  they  had  no  Just  claims." 

In  my  opinion  it  was  the  intention  of  Congress  that  the  adjustment  of  these  grants, 
should  be  begun  at  once  and  completed  as  soon  as  possible,  yet  experience  has  shown 
that  making  these  adjustments  was  not  the  work  of  a  day  and  Congress  must  be  held 
to  have  known  that  much  time  was  necessarily  employed  before  the  end  should  be 
reached. 

The  act  directed  the  manner  of  making  adjustments,  and  it  was  the  evident  inten- 
tion of  Congress,  as  expressed  in  the  5th  section  of  the  act,  that  when  in  the  adjust- 
ment of  these  grants  it  was  ascertained  that  land  had  been  bought  from  the  railroad 
companies  for  which  they  could  convey  no  good  title,  such  buyers  or  their  trans- 
ferees, if  bona  fide,  should  be  allowed  to  purchase  the  tracts  claimed  by  them.  And 
it  can  make  no  difference,  I  think,  whether  a  transferee,  otherwise  entitled  to  pur* 
chase,  bought  the  land  before  or  after  the  day  of  the  approval  of  the  act,  if  it  waa 
originally  purchased  in  good  faith  from  any  said  company. 

The  argument  here  used  applies  with  equal  force  where  the  original 
purchase  was  made  after  the  passage  of  the  act,  as  where  the  transfer 
from  the  original  purchaser  was  made  after  the  passage  of  the  act  and 
I  am  of  the  opinion  that  it  can  make  no  difiference  whether  the  purchase 
from  the  company  was  made  before  or  after  the  passage  of  the  act  of 
March  3, 1887,  if  made  in  good  faith,  believing  the  title  to  be  good  and 
before  the  land  purchased  was  held  to  be  excepted  from  the  grant. 

Balch's  proof  will  therefore  be  accepted  as  to  the  S.  i  of  the  NE.  ^, 
N.  ^  SE.  i  and  SW.  :|,  Sec.  17,  and  the  conflicting  homestead  application 
will  stand  rejected. 

To  this  extent  your  of&ce  decision  is  affirmed. 

10332— VOL  22 ^16 
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CONTEST  AFFIDAVIT— PRIORITY  OF  APPLICATION. 

Kelso  v,  Janbway  et  al. 

IDates  in  contest  papers  should  not  be  changed  by  an  attorney  after  the  exeontion 
of  such  papers  and  prior  to  the  filing  thereof,  though  such  action  will  not  b« 
held  to  invalidate  affidavits  so  changed. 

;As  between  two  applications  to  contest  an  entry,  one  reoeiyed  by  mail  in  due  oouTBe, 
and  lying  unopened  on  the  register's  desk  at  nine  o'clock  in  the  morning,  and 
one  presented  in  person  at  such  hour,  priority  should  be  accorded  the  latter. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 
(J.  I.  H.)  21^  1896.  (L  D.) 

"S.  J.  Anstine,  intervenor  in  the  case  of  James  E.  Kelso  v.  Wm.  Jane- 
way,  defendant,  appeals  from  your  office  decision  of  Jnne  21, 1893, 
involving  the  SW.  J  of  Sec.  9,  T.  11  N.,  B.  8  W.,  Oklahoma  land  dis- 
trict,  Oklahoma. 

The  question  in  this  case  is  as  to  the  priority  between  Kelso  and 
Anstine  as  contestants  of  Janeway's  entry. 

The  facts,  fully  stated,  are  as  follows : 

On  the  26th  of  October,  1892,  Kelso  appeared  at  Oklahoma  City  for 
the  purpose  of  initiating  contest  against  Janeway's  entry,  on  the  ground 
of  abandonment  for  more  than  six  months,  when  he  learned  from  an 
examination  of  the  records  in  the  local  office  that  Janeway's  entry, 
having  been  made  on  April  25, 1892,  contest  could  not  be  initiated  until 
the  27th  of  October,  the  day  following. 

Kelso's  business  required  his  presence  on  the  next  day  at  Beno,  where- 
«ipon,  under  the  advice  of  his  attorney,  proper  affidavits  of  contest  and 
•corroboration  were  prepared  and  sworn  to  on  the  afternoon  of  the 
:26th  (Kelso  having  brought  his  corroborating  witnesses  with  him), 
whereupon  he  left  Oklahoma  City  that  evening  with  instructions  to 
his  attorney  to  file  the  contest  affidavit  on  the  morning  of  the  27th. 

It  appears  that  by  inadvertence  of  the  notary  who  took  said  affida- 
vits, he  dated  the  affidavit  of  Kelso,  himself,  the  26th — which  was  the 
true  date — and  the  affidavit  of  the  corroborating  witnesses  the  28th, 
although  both  were  taken  at  the  same  time. 

Kelso's  attorney  discovered  this  discrepancy  in  the  dates  on  the  morn- 
ing of  the  27th,  and  at  his  own  instance  erased  both  dates  and  made 
them  appear  to  have  been  taken  on  the  27th.  He  waited  in  line  from 
eight  o'clock  on  the  morning  of  the  27th  until  the  office  opened  at  nine 
o'clock,  when  he  entered  and  filed  the  same. 

The  action  of  the.  attorney  in  this  case  in  changing  the  dates  of  the 
raffidavits,  after  their  execution,  is  reprehensible^  and  while  it  will  not 
be  held  by  the  Department  as  invalidating  the  instruments  in  which 
the  changes  were  made,  should  be  discountenanced,  and  if  it  amounts 
to  a  practice  should  be  promptly  discontinued. 

Anstine,  with  his  corroborating  witnesses,  was  present  in  the  city  on 
^October  27, 1892,  and  about  8 :30  A.  M.  executed  proper  affidavits  of 
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contest,  but  instead  of  going  to  the  office  and  filing  the  same,  he  went 
to  the  post-office  and  mailed  them  to  the  register  and  receiver. 

It  appears  that  the  mail  was  taken  ftom  the  x>o§t-office  to  the  local 
office  a  few  minutes  before  nine  o'clock  and  Anstine's  affidavits  were 
lying  with  other  mail  apon  the  desk,  unopened,  at  the  time  Kelso's 
attorney  presented  his  affidavits  of  filing. 

The  only  question  made  is  that  Anstine  having  used  the  mails  was 
enabled  to  get  his  application  nx>on  the  desk  of  the  local  officers  at  an 
earlier  hour  than  any  other  applicant  could  obtain  entry. 

The  local  officers  say  that  there  was  no  occasion  for  this  method  of 
reaching  them,  inasmuch  as  business  was  slack  at  the  time  and  no  rush 
prevented  people  from  being  admitted  without  delay.  The  local  officers 
found,  and  your  office  decision  adopts  that  view,  that  Anstine  attempted 
to  take  undue  advantage  by  this  mode  of  filing  his  contest  affidavit. 

The  agreed  statement  of  facts  does  not  say  whether  Anstine  knew  of 
Kelso's  intention  to  contest  the  land  or  not,  and  really  this  cannot  make 
any  difference. 

The  sole  question  is:  Can  the  mail  be  used  for  the  purpose  of  getting 
an  application  for  an  entry  or  a  contest  upon  the  desk  of  the  local  offi- 
cers so  as  to  obtain  precedence  over  other  applicants  who  waited  at  the 
door  for  the  opening  of  the  office  at  nine  o'clock? 

In  John  W.  Nicholson  (9  L.  D.,  54),  the  affidavits  of  contest  of  both 
Nicholson  and  Wren  were  prepared  in  the  same  building  with  the  land 
office,  Nicholson  standing  at  the  door  waiting  for  the  opening  at  9 
o'clock,  while  Wren  took  his  to  the  post-office  and  put  a  special-delivery 
stamp  upon  it,  so  it  was  taken  into  the  land  office  and  was  placed  of 
record  before  business  hours. 

The  Honorable  Secretary  held  in  that  case: 

That  while  the  local  officers  are  not  ezpect'ed  or  required  to  transact  bnainess  ont 
of  office  hoars,  yet  there  is  no  law  of  the  United  States  prohibiting  them  firom  doing 
such  bnsinese,  and  in  case  they  do,  their  acts  are  valid. 

On  January  1, 1889,  a  general  circular  was  issued  by  your  office  pre- 
scribing the  duties  of  registers  and  receivers,  on  page  seventy-four  as 
follows : 

They  will  be  in  attendance  regularly  at  their  office,  keeping  the  •same  open  for  the 
transaction  of  business  from  nine  o'clock  a.  m.  until  four  o'clock  p.  m.  .  .  • 
Applications  to  make  entry  can  not  be  received  by  the  register  or  receiver  out  of  office 
hours  nor  elsewhere  than  at  their  office. 

The  decision  in  the  Nicholson  case  was  made  July  3, 1889,  but  the 
filing  of  affidavits  of  contest  by  Wren  and  Nicholson  was  made  long 
before  the  circular  of  January  1,  1889.  Under  that  circular  the  fact 
that  an  affidavit  was  received  by  mail  after  four  p.  m.  and  before  nine 
a.  m.,  of  the  next  business  day,  can  give  no  priority.  No  action  can  be 
taken  ux)on  it  before  nine  o'clock  a.  m. 

What  advantage  should  such  an  application  have  over  applicants 
^ho  were  standing  at  the  door  waiting  for  the  opening  of  business 


244  DECISIONS  RELATING   TO   THE   PUBLIC  LANDS. 

hours  f  In  the  absence  of  any  regalation  by  yoar  office,  it  would  seem 
equitable  that  the  rule  should  be  the  same  as  in  cases  where  two  men 
entered  at  once.  Whatever  case  is  first  taken  and  acted  upon  in  fact 
should  be  prior.  Where  applications  received  by  mail  are  lying  on 
the  desk  of  the  local  officers  on  the  opening  of  the  office  for  busi- 
ness, if  in  the  ordinary  course  of  business  the  mail  is  in  fact  opened 
and  the  application  thus  in  business  hours  becomes  presented  to  the  offi- 
cers, it  will  have  priority,  but  if  in  like  manner  an  applicant  presents 
his  contest  at  once,  at  nine  o'clock,  or  before  the  mail  is  opened,  then 
such  application  should  have  priority. 

In  the  case  at  bar  the  contest  was  prosecuted  to  a  cancellation  by 
Kelso,  whose  application  was  in  fact  first  presented  to  the  local  officers^ 
although  the  unopened  mail  on  the  desk  at  nine  o'clock  contained 
Anstine's  affidavit. 

In  the  absence  of  an  order  requiring  mail  to  be  first  ox^ened  and 
applications  therein  to  be  filed,  the  ordinary  way  any  business  man 
would  act  would  seem  to  be  the  true  method,  and  if  a  business  man 
found  at  the  opening  of  business  hours  a  pile  of  letters  on  his  desk  and 
several  men  waiting  to  see  him,  he  would  naturally  first  wait  on  appli- 
cants present  in  person  before  opening  and  disposing  of  his  mail.  If 
he  should  open  the  mail  after  nine  o'clock  and  before  another  applica- 
tion is  presented,  the  mailed  application  has  priority. 

I  find  no  rule  requiring  mail  to  be  first  opened,  and  no  decision  that 
gives  priority  to  an  unopened  application  over  one  actually  first  pre- 
sented to  the  officers  at  nine  o'clock. 

Your  office  decision  is  affirmed. 


MINING  CLlAIM-TJNSURVEYED  L.ANI>-NOnCE. 

Bboad  Ax  Lode. 

A  location  on  unsorveyed  land,  connected  by  oonrse  and  distance  with  a  mineral 
monnment,  requires,  on  application  for  patent,  snch  connection  to  be  shown  in 
the  published  notice. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

21, 1896.  (P.  J.  C.) 

The  record  before  me  shows  that  F.  M.  McGregory  et  oL  made 
application  for  patent  March  12,  1881,  for  the  Broad  Ax  lode  mining 
claim,  lot  No.  1498,  Leadville  (now  Gunnison),  Colorado,  land  district. 
Adverse  proceedings  were  instituted  in  behalf  of  the  Eureka  and 
Buffalo  lode  claims.  Entry  was  made  August  1, 1883,  excluding  the 
area  in  conflict  with  the  adverse  claims.  Subsequently  certain  supple- 
mental evidence  was  called  for  by  your  office,  together  with  an  amended 
survey  showing  the  conflict. 

By  letter  of  November  23, 1894,  your  office  required  claimants  "  to 
publish  a  supplemental  notice  of  their  application  for  patent  for  the 
statutory  x)eriod,"  for  the  reason  that  in  the  published  notice  the  con- 
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nection  of  coruer  No.  1  of  the  claim  to  United  States  location  monu- 
ment ^^Elk  Mountain''  was  not  given.  Glaim£t>nt  was  also  required 
to  furnish  evidence,  ^<  that  the  statutory  expenditure  of  $500  in  labor 
or  improvements  has  been  made  upon  the  claimed  ground." 

Subsequently,  by  letter  of  January  19,  1895,  your  office  overruled 
claimants'  application  to  refer  the  entry  to  the  board  of  equitable  adju- 
dication, whereupon  claimants  appealed  from  your  office  decision  of 
November  23, 1894,  assigning  as  error  your  office  action  in  requiring 
additional  publication. 

The  land  ux)on  which  the  Broad  Ax  is  located  was  unsurveyed.  A 
locating  monument,  however,  had  been  placed  in  the  vicinity,  and  corner 
No.  1  of  the  claim  was  tied  to  this  monument  by  course  and  distance. 
In  the  publication  notice  this  connection  was  entirely  omitted,  hence  as 
the  notice  read  the  locus  of  the  claim  would  not  have  been  definitely 
fixed.  This  is  clearly  not  in  compliance  with  the  rules  which  require 
mining  claims  to  be  located  with  reference  to  some  natural  object  or 
permanent  monument  that  will  identify  the  same. 

Tour  office  judgment  is  therefore  affirmed. 


SOLDEEB'S  HOMESTEAD-CONTEST-SETTLEMENT— APPEAL. 

Oeobge  V.  Stroud. 

A  contest  will  lie  against  a  soldier's  homestead  entry  on  a  charge  of  failure  to  settle 
on  the  land  and  improve  the  same  within  six  months  from  date  of  filing  the 
declaratory  statement. 

An  allegation  that  an  entry  is  made  in  bad  faith  and  for  the  purpose  of  speculation, 
and  not  for  the  purpose  of  actual  settlement  and  cultivation  warrants  investiga- 
tion as  to  the  matter  so  charged. 

Ex  parte  affidavits  should  not  be  filed  with  an  appeal,  and  if  so  filed  will  be  returned 
to  the  party  filing  the  same. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  O^ice^  February 
(J.  I .  H.)  ^1,  1896.  (C.  W.  P.) 

I  have  considered  the  appeal  of  Thomas  J.  George  from  the  decision 
of  your  office  of  September  12, 1894,  dismissiag  his  contest  against  sol- 
dier's homestead  entry,  No.  5747,  made  March  14, 1894,  by  Ephraim  J. 
Stroud,  on  the  SE.  J  of  section  9,  T.  22  N.,  R.  1 W.,  Perry  land  district, 
Oklahoma  Territory. 

It  appears  from  the  record  that  George  initiated  a  contest  against 
said  entry  on  April  11, 1894,  alleging  that  the  said  Ephraim  J.  Stroud 
did  not  commence  his  settlement  and  improvements  and  establish  his 
residence  and  fulfill  all  the  requirements  of  the  homestead  law  within 
six  months  from  the  date  of  his  declaratory  statement,  No.  45,  that  the 
said  entryman,  Ephraim  J.  Stroud,  went  upon  said  land  for  the  purpose 
of  speculation  and  has  repeatedly  tried  to  sell  the  same;  that  he  did  not 
take  said  land  for  a  home  for  himself;  and  that  said  entry  was  not 
made  honestly  and  in  good  faith  for  the  purpose  of  actual  settlement 
and  cultivation. 
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^Notice  was  issaed  and  served  by  publication  of  a  hearing  to  be  had 
at  the  local  office  on  Ji^ne  19, 1894 ;  the  parties  appeared,  and  the  defend- 
ant filed  a  motion  to  dismiss  the  contest  on  the  ground  that  the  charges 
in  the  complaint  were  too  vague  and  indefinite  to  constitute  a  cause  of 
action.  This  motion  was  sustained,  and  the  plaintiff  appealed.  Your 
office  affirmed  the  judgment  of  the  register  and  receiver,  and  dismissed 
the  contest. 

In  this  decision  I  cannot  concur. 

Section  2304,  Eevised  Statutes,  provides  that  a  soldier  homestead 
settler  ^<  shall  be  allowed  six  months  after  locating  his  homestead  and 
filing  his  declaratory  statement,  within  which  to  make  his  entry  and 
commence  his  settlement  and  improvement;"  and  section  2309,  after 
providing  for  the  initiation  of  the  claim  by  filing  a  declaratory  state- 
ment, proceeds  to  declare,  <^  but  such  claimant,  in  person,  shall  within 
the  time  prescribed  make  his  actual  entry,  commence  settlement  and 
improvements  on  the  same,  and  thereafter  fulfill  all  the  requirements 
of  law."  In  the  case  of  a  soldier  homesteader  the  law  requires  settle- 
ment, improvement  and  entry  as  conditions  precedent,  without  which  no 
right  to  the  land  is  acquired. 

"Thereafter/'  says  the  statute,  "the  soldier  mutt  fulilll  allthereqnu'emexitsof  the 
law'' — the  conditions  subsequent — as  in  other  cases;  therefore^!,  e.,  prior  to  acquir- 
ing a  right  to  the  tract — he  must  settle  and  improve  as  well  as  enter.  A  failure  in 
either  requirement,  therefore,  vitiates  the  entry  as  entirely  as  does  the  want  of  any 
other  qualification  or  eisential  act.    Charles  Hotaling  (3  L.D.,  17). 

Clearly  the  charge  in  this  affidavit  is  a  sufficient  allegation  that 
Stroud  had  not  performed  the  conditions  precedent  of  settlement  and 
improvement  without  which  no  right  to  the  land  was  acquired.  If  he 
has  cured  the  delinquency,  it  is  for  him  to  show  it  in  defence.  (Smith 
V.  Johnson,  9  L.  D.,  255.) 

The  charge  that  Stroud  went  upon  said  land  for  the  purpose  of  speculation,  and 
has  repeatedly  tried  to  sell  the  same;  that  he  did  not  take  said  land  for  a  home  for 
himself;  that  said  entry  was  not  honestly  and  not  in  good  faith  made  for  the  pur- 
pose of  actual  settlement  and  cultivation, 

is,  I  think,  a  sufficient  aliegation  that  Stroud  made  his  entry  in  bad 
faith,  and  for  the  purpose  of  speculation,  and  not  for  the  purpose  of 
actual  settlement  and  cultivation.  Sims  v,  Busse  (4  L.  D.,3M};  Gil- 
bert E  Eead  (5  L.  D.,  313). 

Stroud  has  filed  a  motion  to  dismiss  George's  appeal  because  <Hhe 
one  specification  of  error  assigned,  viz,  <It  (the  Honorable  Commission- 
er' sdecision)  is  contrary  to  law',  is  too  vague,  indefinite,  and  not  suffix 
cient." 

He  is  mistaken.  The  specification  of  errors  sets  forth  the  respects  in 
which  George  deems  your  office  decision  to  be  wrong.  The  motion  is 
denied.  There  is  also  a  motion  to  strike  from  the  files  the  ex  parte  di,f&- 
davits  attached  by  George  to  his  appeal. 

These  ex  parte  affidavits  were  improperly  filed  with  the  appeal,  and 
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you  are  directed  to  return  them  to  the  local  officers  to  be  delivered  to 
George  or  his  attorney.    This  motion  is  granted. 

The  decision  appealed  from  is  reversed,  and  your  office  will  direct 
that  the  contest  of  Thomas  G.  George  be  allowed. 


TOWNSITE  EXTRY— FINAX.  PROOF— SUBSTIT  U  TKD  WITNESS. 

TOWNSITB  OF  O'KBBNB. 

In  the  sabmission  of  final  townsite  proof  the  teetimony  of  a  substituted  witness 
cannot  be  accepted  without  further  advertisement,  unless  two  of  the  advertised 
witnesses  testify. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  OfflcCy  February 
(J.  I.  H.)  21^1896.  (P.  W.  0.) 

On  April  4, 1895,  your  office  rendered  a  decision  in  this  case,  by  which 
yon  required  the  probate  judge  of  Blaine  county,  Oklahoma  Territory^ 
to  snbmit  the  testimony  of  two  of  the  advertised  witnesses  who  will 
testify  that  they  are  disinterested,  or  to  make  new  proof  after  due 
advertisement. 

The  probate  judge  appealed  to  the  Department. 

The  record  shows  that  on  July  1, 1893,  Leander  Martin,  probate  judge 
of  Blaine  county,  Oklahoma  Territory,  made  application  before  the  local 
officers  at  Kingfisher,  Oklahoma  Territory,  to  enter  the  NW.  J  NW.  J^ 
Sec.  19,  T.  19  N,,  E.  10  W.,  I.  M.,  and  the  ISE.  J  NE.  J,  Sec.  24,  T.  19  N.^ 
B.  11  W.,  I.  M.,  under  sections  2387  and  2388  of  the  Eevised  Statutes 
of  the  United  States,  section  22  of  the  act  of  Congress  of  May  2, 1890 
(26  Stat,  81),  and  section  17  of  the  act  of  Congress  of  March  3, 1891 
(26  Stat.,  1026),  as  a  townsite  for  the  use  and  benefit  of  the  occupants 
thereof. 

On  August  10, 1893,  after  due  advertisement  and  posting  of  notice 
of  his  intention  so  to  do,  said  probate  judge  appeared  before  the  local 
officers  with  his  witnesses  and  submitted  his  final  proof. 

On  October  19, 1893,  the  receiver  issued  his  receipt  for  $115.02,  paid 
by  said  probate  judge  for  said  land  at  $1.50  per  acre.  On  the  same 
day  the  register  issued  his  final  certificate,  Ko.  974,  for  said  land  to  said 
probate  judge. 

By  your  letter  of  September  26, 1894,  the  final  proof  was  returned  to 
the  local  officers  with  direction  to  require  said  probate  judge  to  furnish 
the  proper  proof  in  supx)ort  of  his  own  testimony,  without  advertise- 
ment, which  proof  should  consist  of  the  testimony  of  the  witnesses  to 
the  final  proof  submitted,  or  of  other  advertised  witnesses.  On  March 
18, 1895,  the  local  officers  transmitted  the  testimony  of  August  Brock> 
man,  one  of  the  advertised  witnesses,  and  of  Patrick  S.  Nagle,  a  sub^ 
stitnted  witness.  ^Neither  of  said  witnesses  testified  that  he  is  not 
interested  in  the  land  involved.  Nagle  testified  that  two  of  the  adver- 
tised witnesses  have  left  O'Keene,  and  are  somewhere  in  the  <^  Cherokee 
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Outlet,"  and  that  one  of  the  advertised  witnesses  refdsed  to  appear 
and  give  his  testimony  in  the  case,  and  that  tha  testimony  of  the  two 
witnesses  alleged  to  be  in  the  ^^  Oherokee  Outlet  ^  can  not  be  readily 
obtained  without  .great  expense  and  delay.  Your  office  held  that  the 
proof  of  the  substituted  witness  could  not  be  accepted,  nor  could  the 
testimony  of  the  witness  Brockman  be  accepted,  as  he  did  not  testify 
that  he  is  disinterested. 

Departmental  circular  approved  July  17, 1889  (9  L.  D.,  123),  contain- 
ing rules  to  be  observed  iu  passing  upon  final  proofs,  where  the  same 
are  required  by  the  general  land  laws  or  regulations  of  this  Depart- 
ment, provides  (paragraph  4) : 

When  a  witness  not  named  in  the  advertisement  is  substituted  for  an  adrertiaed 
witness,  unless  two  of  the  advertised  witnesses  testify,  require  new  advertisement 
of  the  names  of  the  witnesses  who  do  testify  at  such  time  and  place  as  you  may 
direct;  and  if  no  protest  or  objection  is  then  filed,  the  proof  theretofore  submitted, 
if  satisfactory  in  all  other  respects,  may  be  accepted. 

It  is  plain  under  this  regulation  that  the  proof  of  a  substituted  wit- 
ness can  not  be  accepted  unless  two  of  the  advertised  witnesses  testify, 
without  further  advertisement,  and  this  rule  seems  to  apply  to  townsite 
proof  as  well  as  proof  tendered  under  other  laws  or  regulations. 

Your  office  decision  requiring  the  submission  of  proof  by  advertised 
witnesses  or  new  publication  before  accepting  that  of  a  substituted 
witness,  is  affirmed. 

The  witnesses  should  also  be  questioned  as  to  whether  they  are  in 
any  wise  interested  in  the  entry  proposed  to  be  made,  and  if  so  the 
nature  of  their  interest  should  be  disclosed. 


C0NTEST-C08T!*-RESn>EKCE— TERRITORIAIi  STATUTE. 

Thompson  v.  Smith. 

Under  a  contest  against  a  homestead  entry  in  which  the  contestant  asserts  no  right  to 
the  land,  but  charges  non-compliance  with  law,  and  offers  to  pay  the  costs  of  the 
proceedings,  the  costs  should  be  assessed  under  rule  54  of  practice,  and  on  the 
refusal  of  the  contestant  to  pay  the  same  the  contest  may  properly  be  dismissed. 

In  determining  whether  the  residence  maintained  by  a  homesteader,  who  holds  the 
office  of  postmaster,  is  in  compliance  with  law,  the  Department  will  not  hold 
that  a  tract  of  land,  sufficiently  near  the  post-office  to  allow  the  postmaster  to 
reside  thereon  and  attend  to  his  official  duties,  is  not  within  the  delivery  of  said 
office  as  contemplated  by  the  statute. 

The  designation  by  the  entry  man,  under  a  territorial  statute,  of  lands  claimed  ass 
"homestead/'  other  and  different  from  those  embraced  in  his  entry,  does  not 
raise  any  presumption  of  abandonment  that  requires  explanation  on  the  part  of 
the  entrynian,  where  said  territorial  law  permits  a  person  to  designate  land  on 
which  he  does  not  reside  as  a  "homestead.'' 

Acting  Secretary  Reynolds  to  the  Oommissiofier  of  the  General  Land  Office, 

February  25, 1896.  (J.  McP.) 

Sidney  J.  Thompson  has  appealed  from  your  decision,  *'H"of  July 
31, 1894,  dismissing  bis  contest  against  H.  E.  No.  1405,  made  January 
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23, 1803,  for  the  S.  W.^  of  Sec.  36,  T.  6  S.  E.  6  E..  Tucson,  Arizona,  land 
district. 

The  contest  affidavit  was  filed  by  Thompson,  on  December  18, 1893, 
and  personal  service  was  obtained  January  2, 1894,  and  (material  parts 
quoted)  is  as  follows: 

Sidney  J.  Thompson  on  his  oath  says,  that  William  C.  Smith  never  made  a  residence 
on  said  tract,  and  has  Tcholly  abandoned  said  tract,  and  changed  his  residence  there- 
from for  more  than  six  months  since  making  said  entry  and  next  prior  to  the  date 
herein  and  this  the  said  contestant  is  ready  to  prove  at  snch  time  and  place  as  may 
be  named  by  the  register  and  receiver  for  a  hearing  in  said  case ;  that  he  therefore 
asks  to  be  allowed  to  prove  said  allegations  and  that  said  homestead  entry  No.  1905, 
may  be  declared  canceled  and  forfeited  to  the  United  States— he  the  said  contestant 
paying  the  expenses  of  such  hearing. 

Both  parties  litigant  appeared  with  their  attorneys  at  the  trial.  After 
several  witnesses  had  been  called  and  examined  by  the  plaintiff,  the 
defendant  William  G.  Smith,  was  adduced  as  a  witness  in  plaintifiTs 
behalf.  He  was  subjected  to  a  long  and  searching  examination  by  the 
contestant,  and  was  freely  cross-examined  by  his  own  counsel. 

After  the  conclusion  of  plaintiff's  case,  Smith  the  defendant  took  the 
stand  in  his  own  behalf,  and  after  answering  a  few  preliminary  ques- 
tions, a  deposit  for  costs  was  demanded  of  the  contestant  by  the  local 
oflScers.  To  this  demand  the  contestant  objected  stating  that  he  has 
paid,  or  is  willing  to  pay  for  any  testimony  taken  in  his  behalf;  that 
he  believes  he  has  proven  the  charges  laid  in  his  contest  affidavit,  for 
which  he  applied  for  a  hearing;  that  he  believes  that  the  register  and 
receiver  are  in  error  in  demanding  of  him  a  deposit  to  pay  for  the  tes- 
timony of  the  contestee,  under  rule  of  practice  54,  inasmuch  as  he,  the 
contestant,  has  not  claimed  preference  right  of  entry  under  the  act  of 
May  14, 1880. 

The  defendant  asked  that  at  his  own  expense,  he  be  allowed  to  exam- 
ine certain  witnesses  in  order  that  their  testimony  might  be  incorpo- 
rated in  the  record,  so  that  in  case  the  action  of  the  local  officers,  in 
reference  to  the  taxation  of  costs,  should  be  reversed  on  appeal,  said 
testimony  might  be  considered  in  his  behalf,  thus  obviating  the  neces- 
sity of  a  new  trial.  The  defendant  reserved  the  right  to  move  for  a 
dismissal  of  the  case,  at  any  time  he  saw  proper. 

The  defendant  testified  in  his  own  behalf,  and  after  he  had  been  cross- 
examined  at  some  length  by  the  plaintiff',  he  refused  to  pay  for  further 
testimony  and  moved  that  the  case  be  dismissed  for  the  reason  that 
the  contestant  refused  to  pay  the  costs  of  reducing  the  testimony  to 
writing. 

The  local  officers  ruled  that,  inasmuch  as  the  contestant  had  proposed 
to  pay  the  costs  of  the  hearing,  in  his  contest  affidavit,  that  the  con- 
test would  be  dismissed  unless  within  a  given  time  a  sufficient  deposit 
for  costs  was  made  by  the  plaintiff.  The  contestant  refused  to  make 
the  required  deposit  and  the  case  was  dismissed. 

Your  office,  on  the  appeal  of  the  plaintiff,  sustained  the  action  of  the 
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local  office  iu  dismissing  the  contest^  and  on  the  merits  of  the  case  held, 
that  the  testimony  woold  not  warrant  the  cancellation  of  the  defend- 
ant's entry  in  the  interest  of  the  government. 

The  contest  of  Thompson  was  properly  dismissed  by  the  local  officers, 
on  his  refasal  to  pay  for  reducing  the  defendant's  testimony  to  writing. 
Thompson  asserted  no  present  right  to  the  land,  his  contest  being 
based  on  the  charge  that  the  defendant  had  not  complied  with  the  home* 
stead  law.  He  asked  for  a  hearing  in  order  that  he  might  establish 
these  charges,  and  proposed  to  pay  the  expenses  of  the  hearing.  The 
costs  were  assessed  by  the  local  officers  under  rule  54,  of  the  Bules  of 
Practice,  and  the  contestant  when  he  had  rested  his  case  was  asked  to 
make  a  dex>osit  to  cover  the  expense  of  transcribing  the  defendant's 
testimony.  He  refused  the  request  of  the  local  officers,  maintaining 
that  inasmuch  as  he  had  not  claimed  a  preference  right  of  entry,  under 
the  act  of  May  14, 1880,  the  cost  of  transcribing  the  testimony  for  the 
defense  should  be  borne  by  the  entryman.  He  was  then  notified  by 
the  local  officers  that  unless  a  deposit  to  cover  the  further  cost  of  the 
hearing  was  made  by  him  within  a  given  time,  his  contest  would  be 
dismissed,  and  the  contest  was  dismissed  upon  his  refusal  to  make  the 
deposit. 

The  costs  were  correctly  assessed  under  rule  of  practice  54,  the  con- 
testant having  asserted  no  right  to  the  land,  and,  when  the  contestant 
refused  to  pay  the  expenses  of  the  trial,  he  was  properly  eliminated 
from  the  case  by  a  dismissal  of  his  contest. 

It  is  urged  by  the  appellant  that  William  G.  Smith,  the  entryman 
while  on  the  stand  as  a  witness  for  the  plaintiff,  incumbered  the  record 
with  immaterial,  irrelevant,  and  irresponsive  testimony  for  transcribing 
which  the  appellant  was  unjustly  compelled  to  pay,  and  that 

if  Smith  the  contestee  had  answered  the  questions  of  the  contestant  responsirely 
the  deposit  of  the  contestant  for  transcribing  the  testimony  would  it  is  belieTed 
have  been  sufficient  for  taking  all  the  testimony  in  the  case. 

There  is  too  much  left  to  speculation  in  this  contention.  It  is  mani- 
fest that  this  Department  cannot  say  that  the  money  deposited  by  the 
contestant,  was  sufficient  to  pay  all  the  costs  of  the  hearing,  since  the 
entire  deposit  was  exhausted  by  the  contestant  in  the  examination  of 
his  witnesses,  even  though  it  be  admitted  that  the  contestant  was 
wrongfully  compelled  to  pay  for  some  testimony,  as  it  is  impossible  to 
say  that  the  money  expended  in  reducing  such  testimony  to  writing 
would  have  been  sufficient  to  pay  all  the  legitimate  expenses  of  trans- 
scribing  the  defendant's  testimony. 

Furthermore  the  appellant  does  not  specify  the  testimony  that  he 
regards  as  immaterial  and  irresponsive,  and  this  Department,  in  the 
absence  of  such  specification,  will  not  attempt  to  determine,  whether 
or  not  there  is  incorporated  in  the  record  irrelevant  testimony  for 
transcribing  which  the  appellant  was  unjustly  required  to  pay. 

It  was  shown  that  at  the  time  Smith  made  entry  of  the  land  he  held 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  251 

the  position  of  postmaster  at  Casa  Grande,  Arizona,  and  that  he  occu- 
pied that  x>08ition  at  the  date  of  hearing  before  the  local  officers. 

The  appellant  strenuously  contends  that  you  erred  in  finding  that 
the  land  in  controversy  is  within  the  delivery  of  the  Gasa  Grande 
postoffice. 

The  towns  of  Arizola  and  Casa  Grande,  are  situated  some  three  miles 
apart  and  there  is  a  postoffice  at  each  of  these  places.  The  land  in 
controversy  lies  decidedly  nearer  Arizola  than  Oasa  Grande.  It 
appears,  however,  that  a  number  of  parties  who  reside  nearer  Arizola 
than  Casa  Grande,  receive  their  mail  at  the  last  named  place,  and  that 
the  distance  from  Casa  Grande  to  Smith's  homestead  is  less  than  four 
miles.  Furthermore  it  is  not  denied,  that  from  the  latter  part  of  Decem- 
ber, 1893,  to  the  date  of  hearing  before  the  local  officers,  in  February, 
1894,  the  entryman  resided  on  his  homestead  and  attended  to  his  duties 
as  postmaster.  I  do  not  think  that  the  land  department  is  warranted 
in  holding  that  a  tract  of  land  situated  sufficiently  near  the  postoffice 
to  allow  the  postmaster  to  reside  thereon,  and  attend  to  his  duties  as 
postmaster,  is  without  the  delivery  of  the  office  within  the  meaning  of 
the  statute. 

It  also  appears  that  on  October  27, 1893,  WiUiam  C.  Smith  ^ed  in 
the  office  of  the  Recorder,  in  and  for  Pinal  County,  Arizona  a  ^^Decla- 
ration of  Homestead",  wherein  it  is  represented  by  the  said  Smith  that 
he  is  the  head  of  a  family  and  that  he  claims  certain  described  parcels 
of  land  as  his  homestead.  This  declaration  it  seems  was  filed  in  pur- 
suance of  sections  2071-2085,  of  the  Eevised  Statutes  of  the  Territory 
of  Arizona,  which  provides,  that  any  person  who  is  the  head  of  a  family 
may  hold  as  a  homestead  exempt  from  execution  and  forced  sale  real 
estate  to  be  selected  by  him,  not  to  exceed  in  value  the  sum  of  four 
thousand  dollars,  and  that  any  one  desiring  to  avail  himself  of  the  said 
provision  shall  make  out  in  writing  his  claim  and  file  the  same  with  the 
recorder  of  the  county  in  which  the  land  so  designated  is  situated. 

The  appellant  submits  that  the  execution  of  this  homestead  declaration 
under  the  laws  of  the  Territory  of  Arizona,  wherein  other  and  different 
land  from  that  embraced  in  the  homestead  entry  of  Smith  is  designated, 
is  an  abandonment  of  the  homestead  entry,  and  he  insists  that  at  least 
such  a  presumption  of  abandonment  of  the  homestead  entry  is  cast  by 
the  filing  of  said  homestead  declaration  that  the  entryman  should  be 
compelled  to  show  at  his  own  expense  that  he  had  not  in  fact  abandoned 
his  homestead  entry. 

I  do  not  think  that  because  the  entryman,  who  it  appears  was  unfor- 
tunate in  business  affairs,  availed  himself  of  an  exemption  authorized 
by  the  law  of  Arizona,  forfeited  his  right  to  acquire  title  to  the  land 
that  he  entered  as  a  homestead  under  the  laws  of  the  United  States. 
It  is  true  that  the  specified  land  was  <^ claimed  as  a  homestead"  by 
Smith  but  it  is  asserted  by  the  entryman  in  his  brief,  filed  before  your 
office,  that  under  the  law  of  Arizona,  a  person  may  designate  land  as  a 
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homestead  on  which  he  does  not  reside  and  this  prox>osition  seems  to  be 
supported  by  section  2085  of  the  Bevised  Statates  of  Arizona,  which 
provides  that  ''land  other  than  that  upon  which  the  claimant  resides 
may  be  held  as  a  homestead." 

If  then  the  laws  of  Arizona,  under  which  this  homestead  declaration 
was  filed  does  not  require  the  claimant  under  such  declaration  to  reside 
on  the  lands  enumerated  therein,  it  is  difficult  to  perceive  how  any  pre- 
sumption would  be  cast,  by  the  execution  thereof,  which  would  requiie 
the  entryman  in  this  case  to  enter  into  any  explanation  as  to  his  place 
of  residence.    The  point  is  not  well  taken. 

You  find : 

That  defendant  has  improvements  on  the  land  worth  abont  $500  consisting  of  clear- 
ing, house,  well|  and  bam ;  that  defendant  lived  in  the  house  about  ten  da js  in  the 
latter  part  of  June,  1893,  when  on  account  of  sickness  he  sent  his  wife  and  child  to 
California;  *  *  *  that  from  July  to  December  27, 1893,  the  defendant  was  absent 
nearly  all  the  time ;  *  *  '  that  on  December  27,  1893,  he  returned  to  the  land 
with  his  family  and  was  residing  thereon,  when  notice  of  contest  was  served  Janu- 
ary 2, 1894,  and  it  is  not  shown  that  such  return  was  induced  by  knowledge  o£ 
contest. 

Your  finding  of  facts  is  sustained  by  the  record,  and  your  conclusion 
that  plaintifif  has  failed  to  make  such  a  showing  as  would  justify  the 
government  in  canceling  Smith's  entry  is  approved. 


MTJONG  CLAIM-EXPENDITUItE-CERTrFICATE  OF  SUBVEYOR  GEITEBAIi. 

White  Cloud  Ooppeb  Mining  Company. 

The  work  done  on  different  portions  of  a  road  constructed  for  the  development  of 
several  mining  claims,  can  not  be  apportioned  as  an  expenditure  npon  the  dif- 
ferent claims,  and  applied  to  a  claim  on  which  no  portion  of  such  road  is  located. 

An  applicant  for  mineral  patent  must  at  the  time  of  application,  or  within  the  period 
of  publication,  tile  a  certificate  of  the  surveyor  general  showing  an  expenditure 
of  five  hundred  dollars  on  the  claim,  and,  if  the  certificate,  so  filed,  does  not 
show  such  expenditure,  additional  time  to  make  further  improvements  can  not 
be  granted,  but  the  entry  allowed  on  such  proof  must  be  canceled. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

February  25^  1896,  (J.  A.) 

I  have  considered  the  appeal  of  the  White  Cloud  Copper  Mining 
Company  from  the  decision  of  your  office  of  August  29,  1894,  holding 
for  cancellation  its  mineral  entry  ISo.  4G0,  made  December  30, 1893,  for 
the  Copper  Ingot  lode  claim,  lot  No.  46,  Carson  City  land  district, 
Nevada. 

Your  office  on  May  7, 1894,  advised  the  local  officers  as  follows: 

The  report  of  the  surveyor  general  shows  mining  improvements  upon  the  Copper 
Ingot  claim  to  the  value  of  $300.00. 

Five  hundred  and  twenty-five  feet  of  a  road  one  mile  in  length,  no  part  of  which 
is  upon  the  claim  is  also  reported  as  having  been  built  for  the  benefit  of  the  claim 
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and  is  valued  at  $700.00.  A  road  is  not  necessarily  a  mining  improvement.  The 
constmotion  of  a  portion  of  a  road  not  upon  the  claim  cannot  be  accepted  as  a 
compliance  with  the  law  relative  to  expenditure  upon  mining  claims. 

Yoa  will  allow  claimant  sixty  days  within  which  to  show  caase  why  said  entry 
should  not  be  held  for  cancellation.  • 

The  claimant  requested  that  time  be  granted  within  which  to  expend 
two  handred  dollars  more  in  improvements  on  the  claim,  and  that  such 
improvements  be  considered  as  having  been  made  at  the  proper  time. 

Your  office,  in  the  decision  appealed  from,  held  that  an  applicant  for 
a  patent  under  section  2325,  Bevised  Statutes,  must,  at  the  time  of 
application,  or  within  the  period  of  publication,  file  a  certificate  of  the 
surveyor- general  showing  an  expenditure  of  five  hundred  dollars  in 
improvements  on  the  claim.  The  request  to  be  allowed  to  make  addi- 
tional improvements  was  therefore  denied,  and  the  entry  was  held  for 
cancellation. 

The  appellant  contends :  1st.  That  this  case  is  similar  to  that  of  tbe 
Emily  Lode  (6  L.  D.,  220),  and  that  patent  should  issue  on  the  improve- 
ments shown. 

k 

2.  That,  on  the  holding  that  the  improvements  are  insufficient,  he 
should  have  been  granted  time  to  make  additional  improvements. 

In  the  case  of  the  Emily  Lode  a  trail  and  road  were  built  to  carry 
ore  from  the  mine  to  the  company's  smelter.  'No  part  of  the  trail  or 
road  was  included  in  the  improvements  credited  to  any  of  the  other 
claims  of  the  company.  It  was  held  that  the  trail  and  road  may  be 
considered  as  a  part  of  the  five  hundred  dollars'  worth  of  improvements 
required  to  be  on  the  claim,  although  only  a  small  part  of  the  trail  was 
within  the  surface  boundary  thereof. 

In  the  case  at  bar  five  hundred  and  twenty  feet  of  a  road  a  mile  long 
are  sought  to  be  credited  as  an  improvement  to  the  claim.  Other  five 
hundred  and  twenty  feet  of  the  same  road  are  certified  to  as  the 
improvements  to  be  applied  to  another  claim. 

The  work  done  on  different  x)ortions  of  the  company's  road  cannot  in* 
this  manner  be  credited  to  its  different  claims.  Your  office  correctly 
held  that  the  claimant  is  not  entitled  to  a  patent  on  the  improvements 
shown. 

December  4, 1895,  this  Department  rendered  decision  herein,  holding 
that  the  entry  should  have  been  suspended  and  the  entryman  allowed 
within  a  reasonable  time,  fixed  by  your  office,  to  make  two  hundred 
dollars'  worth  of  additional  improvements  and  to  submit  proof  thereof 
without  republication.  My  attention  having  been  called  to  the  fact 
that  it  is  the  uniform  practice  to  cancel  entries  in  all  cases  in  which  the 
necessary  improvements  have  not  been  made  within  the  required  time, 
the  said  decision  is  hereby  recalled  and  revoked.  The  claimant's 
^uest  that  further  time  be  granted  to  make  improvements  was  prop- 
^%  denied  and  the  entry  held  for  cancellation.  The  decision  appealed 
from  is,  therefore,  affirmed. 
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BAIIiROAB  GRANT— EXCEPTED  LANDS— PRE-EMPTION  FIUNO. 

Oregon  and  California  B.  B.  Co.  v.  Eidson. 

Under  the  terms  of  the  grant  of  July  25,  1866,  wherein  lands  ''pre-empted"  are 
excepted  therefrom,  a  tract  covered  by  a  valid  sabeisting  pre-emption  filing  at 
date  of  definite  location  is  taken  out  of  the  operation  of  said  grant. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  OffieCj 

Fehrua^-y  29,  1896.  (E.  B.) 

The  Oregon  and  California  Bailroad  Company  appeals  from  the  deci- 
sion of  December  4, 1894,  by  your  office  wherein  it  was  held  that  the 
W.  i  SE.  i  and  E.  i  SW.  J,  Sec.  26,  T.  38  S.  B.,  4  W.,  Oregon,  was 
excepted  from  the  grant  of  public  lands  to  the  company  by  the  act  of 
July  25, 1866  (14  Stat.,  239),  on  the  ground  that  at  the  date  of  definite 
location  of  its  road  the  track  in  question  was  covered  by  a  pre-emption 
declaratory  statement. 

Several  grounds  of  error  are  set  out  in  the  appeal  but  it  is  only  nec- 
essary to  consider  the  first  of  them,  viz :  That  the  said  declaratory 
statement  did  not  bring  the  land  within  any  of  the  exceptions  found  in 
the  said  grant. 

The  record  shows  that  one  John  Shoemaker  filed  his  declaratory 
statement  for  said  tract  April  23, 1883,  alleging  settlement  March  20, 
1883,  that  said  company  filed  its  map  of  definite  location,  as  to  the  land 
in  question,  July  3, 1883,  and  that  one  Thomas  J.  Eidson  entered  the 
said  tract  as  a  homestead  August  10, 1893.  The  second  section  of  the 
said  act  grants  the  alternate  odd  numbered  sections  of  public  land,  not 
mineral,  within  ten  miles  on  each  side  of  its  railroad  line,  to  said  com* 
pany,  reserving,  among  others,  lauds  ^^  found  to  have  been  pre-empted", 
and  directs  that  upon  the  filing  in  the  office  of  the  Secretary  of  the 
Interior,  by  said  company,  its  map  of  definite  location,  the  Secretary 
of  the  Interior  shall  withdraw  from  sale  the  lands  thus  granted. 

It  is  well  settled  that  the  right  of  a  railroad  company  to  public  lands 
under  such  grant  attaches  when  the  line  of  its  road  is  definitely  located ; 
also  that  the  status  of  the  land  at  date  of  such  location  determines 
whether  it  is  subject  to  the  grant  (Carrahar  v.  Iowa  Falls  and  Sioux 
City  B.  B.  Co.,  2  L.  D.,  483;  Showell  v.  Central  Pacific  B.  B.  Co.,  10  Id., 
167,  and  Kansas  Pacific  Bail  way  v.  Dunmeyer,  113  U.  S.,  629).  Shoe- 
maker's declaratory  statement  covered  the  said  tract  and  was  a  valid 
and  subsisting  pre-emption  filing  thereon  at  the  date  of  said  definite 
location  July  3, 1883.  Was  it  a  pre-emption  of  the  tract!  If  it  was,  the 
company's  right  did  not  attach  thereto,  and  it  is  immaterial  that  Shoe- 
maker did  not  continue  thereafter  to  hold  such  right  and  take  the  other 
necessary  steps  to  acquire  complete  title  to  the  laud.  Unless  the  com- 
pany's right  was  superior  to  that  of  Shoemaker  at  the  date  last  men- 
tioned it  never  had  any  right  to  the  land  under  its  grant  and  it  cannot 
be  heaid  to  complain  against  Eidson's  subsequent  entry. 
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A  pre-emption  as  applied  to  a  tract  of  pablic  land  is  a  preferred  right 
to  purchase  the  same,  aud  is  initiated  by  settlement  and  filing  a  declar- 
atory statement  (Frisbie  t\  Whitney,  9th  Wall.,  187;  and  Smith  v. 
Brearly,  9  L.  D.,  175).  In  common  parlance  one  is  said  to  have  ^^pre- 
empted'' a  tract  of  pablic  lands  when  he  has  lawfoUy  initiated  a  claim 
thereto  in  the  manner  above  indicated.  The  word  just  quoted  as  found 
in  the  grant  to  said  company  is  to  be  regarded  as  having  beien  used  in 
this  sense  and  not  in  the  narrow  and  restricted  sense  contended  for  by 
the  company  as  applying  only  to  land  which  had  been  regularly  entered 
and  paid  for.  No  reservation  of  such  land  would  have  been  necessary 
in  the  grant  since  the  pre-emptor  who  had  thus  entered  the  land  and 
paid  the  purchase  money  therefor  would  have  acquired  a  vested  right 
thereto  of  which  an  act  of  Congress  could  not  divest  him.  The  land 
would  no  longer  have  been  the  property  of  the  government  nor  subject 
to  appropriation  under  the  grant  (Frisbie  v.  Whitney,  supra).  In  the 
case  of  this  same  company  v,  Barrett,  decided  March  13, 1891  (12  L. 
D.,  232),  it  was  held  that  land  covered  by  a  prima  facie  valid  pre-emption 
filing  at  the  date  the  company  filed  its  map  of  definite  location  was  pre- 
empted land,  and  as  such  excepted  from  its  grant  under  the  act  aforesaid. 

In  accordance  with  the  views  thereip  and  herein  expressed  I  affirm 
the  decision  of  your  office  in  this  case. 


railroad  lanb&hsection  8,  act  of  september  s9,  1890. 

Robert  E.  Saltmarshe. 

The  right  of  pnrohase  granted  by  section  3,  act  of  September  29, 1890,  to  persons  who 
settled  with  the  intent  to  porchase  from  the  company,  is  a  personal  right,  and 
not  transferable. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

6j  1896.  (F.  W.  0.) 

I  have  considered  the  appeal  of  Eobert  E.  Saltmarshe  from  your  office 
decision  of  October  8, 1894,  holding  for  cancellation  his  cash  entry  made 
under  the  provisions  of  Sec.  3,  of  the  act  of  September  29, 1890  (26  Stat., 
496),  covering  the  l^E.  J  and  the  8E.  J,  Sec.  17,  T.  2  S.,  B.  14  E.,  The 
Dalles  land  district,  Oregon. 

This  land  is  a  portion  of  that  granted  by  the  act  of  July  2, 1864  (13 
Stat.,  365),  to  aid  in  the  construction  of  the  Northern  Pacific  railroad. 
It  is  opposite  the  portion  of  said  road  which  was  not  constructed,  and 
was  therefore  included  in  the  forfeiture  declared  by  the  first  section  of 
the  act  of  Congress,  approved  September  29, 1890,  supra. 

By  the  third  section  of  said  act,  a  right  of  purchase  to  the  extent  of 
320  acres  is  granted:  first,  to  those  persons  in  possession  of  any  of  the 
lands  forfeited  under  deed,  written  contract  with,  or  license  from  the 
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state  or  corporation  to  which  the  grant  was  made,  or  its  assignees,  exe- 
cuted prior  to  January  1,  1888;  and  second, 

where  persons  may  have  settled  said  lands  with  bona  fide  intention  to  secme  title 
thereto  by  purchase  from  the  state  or  corporation,  when  earned  by  compUance  with 
the  conditions,  or  requirements,  of  the  granting  act. 

The  present  claimant  had  not  settled  upon  said  land  prior  to  the  dec- 
laration of  forfeiture,  but  claims  to  have  purchased  from  a  prior  settler. 

The  question  at  issue  is  whether  not  only  a  settler  upon  railroad 
lands  at  the  date  of  such  forfeiture  act,  but  the  assignee  of  such  settler, 
is  entitled  to  purchase  under  the  provisions  of  the  third  section  of  the 
act  of  forfeiture  above  quoted. 

After  a  careful  consideration  of  the  matter  I  am  of  the  opinion  that 
the  privilege  granted  to  those  persons  who  had  settled  with  bona  fide 
intent  to  purchase  from  the  company,  was  a  personal  right  and  could 
not  be  transferred.  While  a  subsequent  settler  might,  under  the  gen- 
eral settlement  laws,  make  entry  of  the  laud,  yet  the  special  right  of 
purchase  granted  settlers  by  the  third  section  of  the  act  of  forfeiture  is 
not  transferable.  The  two  classes  recognized  and  granted  the  right  of 
purchase  by  the  act  of  forfeiture  are  widely  different;  those  in  posses- 
sion under  a  deed,  written  contract  with,  or  license  from  the  company 
had  a  claim  through  the  grant  which  they  might  transfer;  while  those 
who  had  merely  settled  upon  the  laud  without  a  deed,  contract  with, 
or  license  from  the  company  had  no  such  claim  or  right,  either  as 
against  the  company  or  the  United  States,  as  was  transferable,  and  in 
recognfzing  the  latter  class  and  granting  the  right  of  purchase,  the 
privilege  granted  was,  as  before  stated,  a  mere  personal  right  and 
could  not  be  transferred  to  another  by  sale,  after  the  passage  of  the  act 
of  forfeiture,  of  improvements  made  upon  the  land. 

1  therefore  sustain  your  office  decision  and  direct  that  the  cash  entry 
be  canceled,  but  that  the  entryman  be  advised  of  his  right  and  per- 
mitted to  complete  entry  under  the  settlement  laws,  to  the  extent  of  a 
quarter  section,  if  he  is  otherwise  qualified  and  so  desires. 


Stbong  v.  Pbttwohn  bt  al. 

Motion  for  rehearing  denied  by  Secretary  Smith,  March  6, 1896.    See 
Departmental  decision  of  August  20, 1895,  21  L.  D.,  111. 
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RAILROAD  GR,VNT-INDEMXITY  SELlECTION-SETTLEMENT  RIGHTS. 

Hastings  and  Dakota  Ey.  Co.  v.  Ohbistenson  et  al. 

Lands  occupied  and  cultivated  by  qualified  settlers,  entitled  to  make  entry  thereof, 
are  not  subject  to  indemnity  selection,  and  the  recognition  of  such  right  of 
entry,  though  irregular,  may  be  permitted  to  stand. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

6,  1896.  (J.  A.) 

Aagast  6, 1892,  Ole  F.  Bronuicbe  presented  homestead  application 
for  the  S.  i  NE.  \  and  Jens  Christenson  presented  application  to  make 
additional  homestead  entry  under  the  act  of  March  2, 1889  (25  Stat., 
854),  for  the  N.  ^  NE.  \  of  section  21,  T.  120  N.,  R.  40  W.,  MarshaU, 
Minnesota,  land  district. 

With  their  applications  Bronniche  and  Christenson  presented  affida- 
vits setting  forth  that  they  settled  on  the  land  in  1873  and  1874, 
respectively,  and  have  continuously  occupied  and  cultivated  the  same. 

Both  applications  were  rejected  by  the  local  officers  August  8, 1892, 
for  conflict  with  the  Hastings  and  Dakota  Railway  Company's  selection 
of  October  29, 1891. 

The  land  is  within  the  twenty  mile  limits  common  to  the  grants  of 
the  Hastings  and  Dakota,  and  St.  Paul,  Minneapolis,  and  Manitoba 
Railroad  Companies,  the  withdrawals  for  which  were  ordered  in  1868 
and  1869,  and  continued  in  force  until  May  22, 1891,  when  they  were 
revoked  (12  L.D.,541). 

On  October  16, 1883,  the  St.  Paul,  Minneapolis  and  Manitoba  Rail- 
road Company  selected  the  land,  but  its  selection  was  canceled  October 
23, 1891,  (13  L.  D.,  440),  and  the  land  was  held  subject  to  entry  by  the 
first  legal  applicant,  or  to  selection  by  the  company  first  presenting 
application  therefor. 

October  29,  1891,  the  Hastings  aud  Dakota  Railway  Company 
selected  the  land.  Because  of  this  selection  the  homestead  applica- 
tions of  Bronniche  and  Christenson  were  rejected  by  the  local  officers. 

On  appeals  filed  by  the  applicants  your  office,  on  October  24, 1894, 
held  that  they  acquired  no  right  as  against  the  railroad  company  by 
making  settlement  on  the  land  while  it  was  in  a  state  reservation  under 
the  withdrawals  of  1868  and  1869,  but  that  immediately  upon  the  revo- 
cation of  the  withdrawals,  on  May  22, 1891,  and  until  selection  by  the 
Hastings  and  Dakota  Railway  Company,  on  October  29,  1891,  the  land 
was  subject  to  the  claim  of  the  first  qualified  settler  or  applicant;  and 
that,  as  Bronniche  and  Christenson  were  such  applicants  on  August  6, 
"1891,"  they  are  entitled  to  the  preference  right  of  entry.  The  selec- 
tions of  the  Hastings  and  Dakota  Railway  Company,  made  October  29, 
1891,  of  said  tracts  were  therefore  held  for  cancellation. 
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February  11, 1895,  your  office  transmitted  the  company's  appeal  from 
said  decision. 

By  letter  of  August  20, 1895,  your  office  transmitted  additional  papers 
in  the  case,  reporting  that  the  same  were  not  on  file  when  the  case  was 
decided  on  October  24,  1894.  These  papers  show  that  on  March  28, 
1894,  Bronniche  and  Ghristenson  again  presented  applications  to  make 
entries  for  the  tracts  originally  applied  for  by  them,  alleging  settlement 
and  occupancy  since  1873  and  1874,  respectively.  The  Hastings  and 
Dakota  Bailway  Company  filed  protests  executed  April  11, 1894,  (date 
of  filing  not  shown)  against  the  allowance  of  entries  by  the  applicants. 
January  29,  1895,  Bronniche  was  allowed  to  make  homestead  entry, 
and  on  February  14, 1895,  Ghristenson  was  allowed  to  make  additional 
homestead  entry. 

Tlie  company's  appeal,  transmitted  by  your  office  February  11, 1895, 
assigns  error  in  substance. 

1.  In  passing  upon  the  case  in  the  absence  of  notice  to  the  company 
of  said  homestead  applications. 

2.  In  not  holding  that  it  was  necessary  for  the  applicants  to  reside 
on  the  land  on  October  29,  1891,  the  date  of  the  company's  selection. 

It  does  not  appear  from  the  record  whether  the  company  was  notified 
of  the  applications  presented  by  Bronniche  and  Ghristenson  Augnst  6, 
1892,  and  March  28,  1894.  However,  by  filing  protests,  executed  April 
11, 1894,  against  the  allowance  of  entries  by  Bronniche  and  Ghristen- 
son, it  waived  notice  of  the  applications. 

It  was  not  necessary  for  Bronniche  and  Ghristenson  to  reside  on  the 
laud  at  the  date  of  the  company's  selection.  That  they  were  in  i)osses- 
sion  of  and  cultivating  the  land  October  29,  1891,  it  is  not  denied  by 
the  company.  They  were  therefore  entitled  to  the  right  of  entry,  and 
their  entries,  although  irregularly  allowed  January  29, 1895,  and  Feb- 
ruary 14, 1895,  respectively,  will  be  permitted  to  stand. 

The  decision  of  your  office  holding  for  cancellation  the  company's 
selections  of  the  tracts  in  controversy  is  affirmed. 


PRE-KMI»TIOX— SETTLEMENT  RIGIITS-I^NSUR^TITED  LAXD. 

Bennett  t\  Nuckolls. 

Ab  between  two  settlers  on  the  same  tract  prior  to  survey,  one  of  whom  is  qualified, 
and  the  other  disqualified  by  reason  of  minority,  the  existing  adverse  right  of 
the  former  precludes  the  claim  of  the  latter  on  attaining  his  majority,  as  against 
the  right  of  said  qualified  settler. 

The  administrator  of  a  deceased  settler,  who  dies  prior  to  the  survey  of  the  laod 
settled  upon,  is  authorized,  after  survey,  to  file  a  pre*emption  declaratory  state- 
ment for  such  land  and  perfect  title  thereto. 

Secretary  Smith  to  the  Commissions  of  the  General  Land  Office,  March 

6j  1896.  (W.  M.  W.) 

I  have  considered  the  case  of  Joseph  F.  Bennett,  administrator  of 
the  estate  of  George  W.  Sagers,  deceased,  against  George  H.  Nnckolls, 
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involving  the  ^E.  J  of  the  SE.  J  of  Sec.  20,  and  the  ]^  W.  i  of  the  SW. 
J  of  Sec.  21,  T.  7  S.,  E.  92  W.,  6th  P.  M.,  Glenwood  Springs  land  dis- 
trict, Colorado. 

On  May  8,  1889,  the  approved  township  plat  of  the  survey  of  town- 
ship 7  S.,  range  92  W.,  6th  P.  M.,  was  filed  in  the  local  land  office,  and 
on  that  day  the  pre-emption  declaratory  statements  of  the  parties 
hereto  were  presented  for  filing,  and  on  June  20,  1889,  were  filed. 
!NuckoIl's  statement  covered  the  W,  J  of  the  SW.  J  of  Sec.  21,  and  the 
E.  ^  of  the  SE.  J  of  Sec.  20,  in  said  township,  and  alleged  settlement 
on  January  14, 1889. 

Bennett,  as  administrator  of  the  estate  of  George  W.  Sagers,  filed  his 
declaratory  statement  on  behalf  of  the  estate  of  Sagers  covering  the 
KW.  i  of  the  SW.  i  of  Sec.  21,  the  NE.  J  of  the  SE.  J  and  the  S.  i  of 
the  !5s  E.  J  of  Sec.  20  of  said  township,  alleging  settlement  September  1, 
1884. 

Nuckolls  gave  notice  that  he  would  make  final  proof  on  September 
30, 1889,  and  on  that  day  Bennett  filed  an  affidavit  of  contest,  alleging, 
among  other  things,  priority  of  settlement  on  the  laud  in  dispute  by 
Sagers^  failure  to  improve  or  cultivate  the  same;  that  Nuckolls 

is  not  competent  or  qualified;  and  should  not  be  permitted  to  enter  said  land  or  any 
portion  thereof,  and  especially  as  against  this  contestant,  said  Geo.  W.  Sagers  being 
the  prior  appropriator,  occnpant  and  claimant  of  the  north  80  acres  of  the  land  which 
contestee  seeks  now  to  enter. 

A  hearing  was  ordered  by  the  local  officers,  at  which  the  parties 
appeared,  and  on  motion  of  Nuckolls  the  contest  was  dismissed.  Ben- 
nett appealed  to  your  office,  which,  on  the  27th  day  of  May,  1892, 
reversed  the  order  dismissing  the  case,  and  remanded  it  for  hear- 
ing. The  hearing  was  had,  and  the  local  officers  recommended  that 
^TnekoUs'  final  proof  be  accepted  and  the  contest  dismissed. 

Bennett  appealed,  and  on  December  4, 1893,  your  office  reversed  the 
judgment  of  the  local  officers  and  awarded  the  land  involved  to 
Bennett. 

I^nckoUs  brings  the  case  here  on  appeal  from  said  decision. 

The  evidence  shows  that  in  1884  the  father  of  Nuckolls  bought  from 
a  former  occupant  the  possessory  right  to  the  land  in  controversy;  that 
this,  with  other  lands  amounting  in  all  to  over  1,000  acres,  was  used  as 
a  cattle  and  horse  grazing  ranch  by  the  firm  of  Keef  and  Nuckolls;  that 
both  of  the  Nuckollses  were  members  of  the  firm  of  Keef  and  Nuckolls; 
that  at  the  time  of  this  purchase,  and  up  to  January  14,  1889,  the 
defendant  was  a  minor  and  was  not  the  head  of  a  family.  The  firm  of 
Beef  and  Nuckolls  inclosed  with  a  fence  and  natural  obstacles  the  land 
involved,  together  with  other  lands,  aggregating  about  1,000  acres. 
There  was  a  log  house  on  the  ranch  about  eighteen  by  forty,  and  this 
was  used  by  the  defendant  and  many  of  the  employees  of  the  firm  of 
Keef  and  Nuckolls.  Nuckolls  in  his  final  proof  claims  this  house  and 
other  improvements  made  by  the  firm  of  Reef  and  Nuckolls  on  the  land 
involved,  as  follows:  a  log  house  eighteen  by  forty,  valued  at  $300;  a 


260  DECISIONS  RELATING   TO   THE   PUBLIC   LANDS. 

mile  of  fencing,  $200;  three  corrals,  $200;  two  barns,  $100;  a  cellar, 
$25;  an  irrigating  ditch,  $400;  twenty  acres'  plowing,  $75;  about  sev- 
enty-five acres  of  clearing,  $100;  cropped  to  grain  and  grass  from 
seventy-five  to  one  hundred  acres.  These  improvements  were  all  paid 
for  by  the  firm  of  Keef  and  Nuckolls,  but  the  defendant  testified  that 
he  paid  said  firm  for  them  by  services  rendered  for  that  firm.  He  also 
testified  that  he  settled  and  occupied  the  tract  for  his  own  use  and 
benefit;  that  it  was  just  held  by  his  father,  by  Henry  Boach  and  his 
cousin  William  Nuckolls  for  the  defendant.  It  appears  that  in  a  dis- 
pute between  William  Nuckolls  and  Sagers  over  the  possession  of  the 
tract  involved,  on  the  7th  day  of  September,  1888,  said  Nuckolls  shot 
and  killed  Sagers.  After  this  killing  William  Nuckolls  abandoned  the 
land.  Sagers  was  at  one  time  an  employee  of  Keef  and  Nuckolls,  and 
while  so  employed  asserted  a  settlement  claim  to  one  hundred  and 
sixty  acres  of  land  within  their  inclosure,  hereinbefore  referred  to,  and 
in  1885  or  1886  had  a  cabin  on  it  which  he  claimed  as  his  home.  In 
1887,  Sagers  built  a  two-room  log  house  on  the  land  in  controversy, 
and  also  moved  his  cabin  to  said  land,  and  afterwards  used  it  for  a 
stable.  Sagers  continued  to  live  on  and  improve  the  tract  until  his 
death,  and  his  widow  resided  on  it  thereafter  and  was  residing  on  it  at 
the  date  of*  the  hearing.  Sagers  was  qualified  to  make  pre-emption 
entry  at  the  time  he  settled  on  the  land  and  at  the  time  of  his  death. 

The  principal  specifications  of  error  assigned  by  appellant  relate  to 
the  holding  in  your  office  decision  respecting  the  disquaUfication  of 
Nuckolls  as  a  pre-emptor  by  reason  of  his  minority,  as  against  Sagers' 
settlement.  It  is  also  claimed  that  an  adverse  claim  can  not  be  acquired 
prior  to  the  filing  of  the  approved  township  plat,  and  that  the  filing 
by  Nuckolls  of  his  declaratory  statement  on  the  day  of  the  filing  of 
said  plat  gave  him  an  unquestionable  prior  and  superior  right  to  the 
land,  inasmuch  as  he  was  at  that  time  qualified  to  enter  land  under  the 
pre-emption  law. 

Section  2259  of  the  Revised  Statutes  prescribes  the  qualifications  of 
persons  who  may  enter,  under  the  pre-emption  laws,  public  lands,  as 
follows : 

Every  person^  being  the  head  of  a  family,  or  widow,  or  single  person,  over  the  age 
of  twenty-one  years,  and  a  citizen  of  the  United  States,  or  having  -filed  a  declara- 
tion of  intention  to  become  such,  as  required  by  the  naturalization  laws,  who  baa 
made,  or  hereafter  makes  settlement  in  person  on  public  lands  subject  to  pre- 
emption, etc. 

Section  2266  of  the  Eevised  Statutes  expressly  recognizes  settlements 
on  the  unsurveyed  public  lands  made  by  qualified  pre-emptors  and  pro- 
tects all  such  for  the  period  of  three  months  from  the  date  of  the 
receipt  at  the  district  land  office  of  the  approved  plat  of  the  township 
embracing  their  pre-emption  settlement. 

This  case  presents  the  claims  of  two  settlers  for  the  same  land  at  the 
same  time,  each  based  on  actual  settlement;  one  of  them  being  qual- 
ified to  enter  the  land,  and  the  other  disqualified  to  make  such  entry. 
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In  James  F.  Bright,  6  L.  D.,  602,  the  Department  held  that  though 
a  filing  made  by  a  pre-emptor  under  disability  of  infancy  is  invalid, 
such  invalidity  is  cured  by  the  attainment  of  majority  prior  to  the 
inception  of  an  adverse  claim. 

In  Florida  Railway  and  Navigation  Company  v,  Williams,  14  L.  D., 
288,  in  construing  a  relinquishment  made  in  favor  of  ^<  actual  bona  fide 
settlers,"  it  was  held  that  such  relinquishment  does  not  extend  to  one 
who  was  at  the  date  of  the  relinquishment  not  a  qualified  settler  by 
reason  of  being  a  minor,  and  not  the  head  of  a  family.  In  the  opinion 
Secretary  Noble  said : 

No  discussion,  it  seems  to  me,  is  necessary  to  show  that  ''  an  actual  bona  fide  set- 
tler" most  be  one  capable  of  acquiring  title  from  the  government — that  is,  be  must 
be  qnaliiied  to  make  settlement  and  entry  under  some  one  of  the  land  laws.  A 
minor,  not  the  bead  of  a  family,  equally  witb  an  alien,  is  disqualified  to  make  set- 
tlementy  filing,  or  entry,  or  to  initiate  any  rigbts  under  tbe  land  laws,  and  tbe  set- 
tlement, occupation,  and  improvement  of  one  so  disqualified  will  not  except  the 
land  settled  upon  from  the  operation  of  a  grant  to  a  railroad.  Central  Pacific  R.  R. 
Co.  V,  Taylor,  11  L.  D.,  354;  Same  v.  Booth,  id.,  89;  Titamore  r.  Southern  Pacific 
R.R.CO.,  lOL.D.,  463. 

In  Bomgardner  v.  Kittleman,  17  L.  D.,  207,  the  Department  held, 
that  the  infancy  of  a  pre-emptor  at  date  of  filing  declaratory  statement 
will  not  defeat  the  pre-emptive  right,  if  the  pre-emptor  attains  the 
requisite  age  prior  to  the  intervention  of  any  adverse  claim,  and  good 
faith  is  otherwise  shown.  Numerous  decisions  of  the  Department  to 
the  same  effect  might  be  cited  in  cases  where  the  claimants  were  aliens. 
The  rule  is  uniform  and  unbroken  that  in  all  cases  of  settlement  or 
filing  when  the  claimant  is  disqualified  he  can  acquire  no  right  by  either 
until  after  the  disqualification  is  removed;  if  during  the  time  the  dis- 
ability exists  a  claim,  whether  by  settlement  or  filing,  is  initiated  by  a 
competent  claimant  to  the  land  claimed  by  the  person  disqualified,  the 
initiation  of  such  claim  defeats  the  right  of  the  disqualified  claimant. 
In  other  words,  if  any  adverse  claim  intervenes  as  against  the  settle- 
ment or  filing  of  one  disqualified  to  make  entry  of  public  lands,  it 
operates  to  defeat  the  right  of  such  disqualified  person  to  the  land 
involved  as  against  such  adverse  claim,  for  the  reason  that  such  dis- 
qualified person  can  have  no  claim  to  the  land  until  the  disqualifica- 
tion is  removed.  It  follows  that  Nuckolls'  occupancy  and  cultivation 
of  the  land  involved  during  the  time  of  his  minority  did  not  invest  him 
with  any  right  to  it  under  the  preemption  law  as  against  the  settle- 
ment, residence  and  improvement  of  the  land  by  Sagers  or  his  admin- 
istrator under  said  law. 

The  claim  is  made  that  no  rights  of  the  parties  could  attach  to  the 
land  in  question  under  their  settlements  until  the  filing  of  the  plat.of 
the  survey  in  the  local  laud  office,  and  as  Nuckolls  had  at  that  time 
attained  his  majority,  the  land  should  be  awarded  to  him  as  the  first 
settler.  In  support  of  this  contention,  the  case  of  Lord  v.  Perrin,  8 
L.  D.,  536,  is  relied  on.  The  facts  in  that  case  are  very  different  from 
the  facts  in  the  case  at  bar.    In  that  case  the  plat  was  approved  in 
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December,  1884,  and  filed  iu  the  local  office  in  January,  1885.  Perrin 
was  a  foreigner  by  birth,  and  on  Xovember  3, 1894,  declared  bis  inten- 
tion to  become  a  citizen  of  the  United  States.  Both  Perrin  and  Lord 
had  improvements  on  the  tract  in  controversy;  each  of  the  parties 
acquiesced  iu  the  possession  of  the  other  before  and  after  the  plat  of 
the  survey  was  filed  in  the  local  office.  Lord  acquiesced  and  recognized 
by  his  acts  the  right  of  Perrin,  while  he  was  disqualified  as  well  after 
he  became  qualified  to  make  entry  of  the  land.  He  even  made  oat 
Perrin's  declaratory  statement,  and  sent  it  to  the  local  land  office  after 
the  township  plat  was  filed,  and  received  pay  from  Perrin  for  so  doing. 
The  facts  in  this  case  are  totally  difl'erent.  Sagers  did  not  in  any  way 
recognize  XuckoUs'  right  to  any  part  of  the  land  involv'ed,  either  before 
or  after  he  attained  his  majority. 

The  case  of  Buxton  t\  Travers,  130  U.  S.,  232,  cited  by  Secretary 
Noble  in  support  of  his  decision  in  Perrin  r.  Lord,  supra,  and  relied  on 
by  counsel  in  this  case  as  supporting  his  contention,  utterly  fails  to  sus- 
tain such  contention.  The  questions  decided  in  that  case  are  aptly 
covered  by  the  syllabus,  as  follows: 

No  portion  of  tbe  public  domaiQ,  auless  it  be  iu  special  cases,  not  affecting  the 
general  rule,  is  open  to  sale  until  it  has  been  surreyed,  and  an  approved  plat  of  the 
township  embracing  the  land  has  been  returned  to  the  local  land  office. 

A  settler  upon  public  land,  in  advance  of  the  public  surveys,  acquires  no  estate  in 
the  land  whicli  he  can  devise  by  will,  or  which,  in  case  of  his  death  intestate,  will 
pass  to  his  heirs  at  law,  until,  within  the  specified  time  after  the  sar\'eys  and  the 
retam  of  the  township  plat,  he  files  a  declaratory  statement  ^ach  as  is  required  when 
the  surveys  have  preceded  settlement,  and  performs  the  other  acts  prescribed  bylaw. 

In  this  case  there  is  no  question  as  to  when  the  land  involved  became 
open  to  sale,  nor  is  there  any  question  as  to  whether  the  parties  acquired 
such  an  estate  in  this  land  as  could  lawfully  be  devised  by  will  or  would 
pass  to  their  heirs  at  law  in  case  of  death  intestate  of  the  parties.  Bnt 
the  question  is,  whether  a  person  qualified  to  enter  public  land  under 
the  preemption  law  could  acquire  a  right  to  make  such  entry  by  bis 
settlement,  residence,  improvement  and  cultivation  on  such  land  as 
against  the  settlement,  residence,  etc.,  of  one  who  was  not  qualified  to 
enter  public  land  under  said  law. 

The  assignments  of  error  in  appellant's  appeal  seem  to  raise  the  ques- 
tion as  to  whether  an  administrator  of  a  deceased  settler,  who  dies 
prior  to  the  survey  of  the  land  settled  on,  is  authorized  to  file  a  pre- 
emption declaratory  statement  for  the  land  settled  on  and  make  fiual 
proof  in  such  a  claim. 

Without  stopping  to  inquire  whether  this  question  properly  arises  in 
the  record  of  this  case  as  it  now  stands,  it  is  sufficient  to  say  that  the 
Department  has  settled  this  very  question  adverse  to  the  contention  of 
appellant.  See  Harbin  v.  Skelley  (16  L.  D.,  161) ;  and  the  same  rule  has 
been  held  to  apply  under  the  homestead  law.  See  Patton  v,  Georgia 
(20  L.  D.,  533). 

Your  office  held  that  the  qualified  settler  could  acquire  a  right  to 
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enter  by  reason  of  settlement,  etc.,  as  against  a  disqualified  settler,  and 
I  concur  in  such  holding.  The  decision  appealed  from  is  accordingly 
affirmed. 


HOMESTEAD  ENTRY— WIDOAV—MARIIIAGE. 

MacMartin  v.  Sportsman. 

On  the  submission  of  homestead  final  proof  by  a  woman,  claiming  as  the  widow  of 
a  homesteader,  the  validity  of  her  marriage  to  the  decedent  will  not  be  ques- 
tioned by  the  Department,  at  the  instance  of  a  protestant,  in  the  absence  of 
proper  judicial  proceedings  to  annul  the  said  marriage. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March  6j 

1896,  (E.  B.) 

The  record  in  this  case  shows  that  Rebecca  H.  Sportsman  as  widow 
of  Andrew  A.  Sportsman  who  died  March'  11,  1894,  made  final  proof 
and  received  final  homestead  certificate  No.  1170,  February  8,  1895,  for 
the  SE.  J  section  28  T.  12  N.  R.  2  W.  Oklahoma  City,  Oklahoma,  for 
which  the  latter  made  homestead  entry  No.  273,  December  20, 1890. 
Several  aflftdavits  of  contest  filed  against  the  entry  were  duly  dismissed 
at  the  instance  of  the  parties  making  the  same,  or  by  reason  of  default, 
prior  to  the  issuing  of  the  said  final  certificate.  One  Mary  Sportsman 
had  filed  a  protest  against  the  entry  alleging  herself  to  be  the  legal 
widow  of  the  entryman  by  a  former  marriage,  but  she  subsequently  and 
prior  to  the  making  of  final  proof  dismissed  her  protest  and  filed  a 
relinquishment  to  the  United  States  of  all  interest  in  the  land. 

An  afQdavit  of  contest  directed  against  the  right  of  said  Mary  Sports- 
man, only,  as  alleged  wudow  under  said  entry,  and  alleging  failure  on 
her  part  only  to  cultivate,  improve  and  reside  upon  the  land  as  required 
by  law  was  filed  by  Daniel  F.  MacMartin,  September  12,  1894.  This 
affidavit  having  ceased  to  be  of  any  force  by  reason  of  the  said  relin- 
quishment of  Mary  Sportsman,  was  dismissed  at  the  instance  of  Mac- 
Martin, February  15, 1895.  April  8, 1895,  under  i^ermission  previously 
given  by  your  office,  MacMartin  filed  an  application  to  be  allowed  to 
contest  the  entry,  alleging  that  Rebecca  H.  Sportsman  is  not  the  legal 
widow  of  Andrew  A.  Sportsman,  the  deceased  entryman,  and  therefore 
was  not  entitled  to  make  final  proof  and  to  receive  the  final  certificate 
for  the  land. 

August  8,  1895,  your  office  rejected  MacMartin's  said  application, 
finding,  in  addition  to  the  facts  as  to  said  Mary  Sportsman's  relinquish- 
ment, the  dismissal  of  MacMartin's  affidavit  to  contest,  and  the  issuance 
of  final  certificate  to  Rebecca  H.  Sportsman,  as  hereinbefore  given,  that 
the  marriage  of  said  Andrew  A.  Sportsman  and  Rebecca  II.  Sportsman, 
November  29, 1891,  was  shown  by  record  evidence,  and,  in  its  decision 
your  office  also  further  stated: 

There  is  no  disposition  on  the  part  of  this  (your)  office  to  enter  upon  an  investiga- 
tion of  the  question  whether  or  not  the  entryman's  marriage  with  Rebecca  was  a 
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lawful  one.  She  was  the  wife  of  the  entryman,  defcLOio^  married  under  license  regu- 
larly issued,  and  the  validity  of  this  marriage  cannot  be  attacked  in  any  proceeding 
before  this  (your)  office.    From  the  decision  of  your  office  MacMartin  appeals. 

He  appears  simply  as  a  protestant  in  this  case.  The  alleged  widow, 
Mary  Sportsman,  is  asserting  no  right  nor  interest  under  said  entry, 
but,  on  the  contrary,  has  made  express  relinquishment  of  all  claim 
thereunder,  or  to  the  land  itself.  Duly  certified  copies  of  the  marriage 
license  and  certificate  show  that  such  license  issued  in  Oklahoma 
county,  Oklahoma  Territory,  November  27, 1891 ,  and  that  the  marriage 
ceremony  between  Rebecca  and  the  deceased  en  try  man  was  celebrated 
in  the  same  county  two  days  later.  On  the  other  hand  no  evidence  of 
a  subsisting  marriage  at  the  last  mentioned  date  between  the  said 
entryman  and  Mary  Sportsman  has  been  filed. 

The  case  is  between  the  government  and  Rebecca  H.  Sportsman 
alone.  On  the  face  of  the  record  she  was  clearly  the  de  facto  wife  of  the 
entryman  from  the  date  of  her  marriage  up  to  the  death  of  the  latter, 
and  is  now  his  widow.  The  laws  of  Oklahoma  limit  the  institution  of 
proceedings  to  annul  a  marriage,  on  the  ground  alleged  in  this  case,  to 
the  parties  themselves  during  the  lifetime  of  both,  or  to  the  former  wife 
(Statutes  of  Oklahoma,  1890,  sections  3371  and  3372).  In  the  absence 
of  proper  proceedings  there  the  Department  will  not  question  tbe 
validity  of  this  marriage  at  the  instance  of  the  protestant  MacMartin. 
The  decision  of  your  office  is  affirmed. 


RAILROAD   GRANT-ACTS   OF  APRIL   SI,   1876,  AXD  JUNE    15,  1880. 

Northern  Pacifio  R.  R.  Co.  r.  Coberly. 

The  right  of  a  railroad  company  acquired  by  definite  location  is  not  such  an  inter- 
vening  adverse  claim  as  will  defeat  the  right  of  xiurchase  conferred  by  section  2, 
act  of  June  15,  1880. 

The  exercise  of  the  right  of  purchase  conferred  by  section  2,  act  of  June  15,  1880,  is 
a  compliance  Avith  law  that  brings  the  homestead  entry  within  the  intent  and 
meaning  of  section  1,  act  of  April  21,  1876. 

A  homestead  entry  made  i>rior  to  receipt  of  notice  of  withdrawal  on  general  route, 
and  canceled  prior  to  definite  location,  for  failure  to  submit  final  proof  within 
the  statutory  period,  but  subsequently  perfected  under  section  2,  act  of  Jnne  Ibj 
1880,  is  within  the  confirmatory  provisions  of  section  1,  act  of  April  21, 1876. 

Secretary  Smith  to  the  Commissioner  of  the  Qeneral  Land  Office^  March 

6,1896.  (F.W.C.) 

I  have  considered  the  appeal  by  the  Northern  Pacific  Railroad  Com- 
pany from  your  office  decision  of  January  26, 1891,  holding  for  approval 
for  patent  the  cash  entry  of  Lucy  A.  Coberly,  covering  the  SE.  |  of  the 
8W.  i  and  S  W.  J  of  the  SE.  J,  Sec.  13,  T.  10  N.,  R.  18  W.,  Helena  land 
district,  Montana. 
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This  land  is  within  the  limits  of  the  withdrawal  upon  the  map  of 
general  route  of  the  main  line  of  said  road,  filed  February  21, 1872,  and, 
as  shown  by  the  map  of  definite  location  filed  July  3, 1882,  it  fell  within 
the  primary  or  granted  limits. 

Prior  to  the  receipt  of  the  order  of  withdrawal  upon  the  map  of  gen- 
eral route  at  the  local  office,  to  wit,  on  May  3, 1872,  Lucy  A.  Coberly 
made  homestead  entry  of  this  land,  which  entry  was  canceled  by  your 
office  September  11, 1879,  for  failure  to  submit  final  proof  within  the 
l>eriod  required  by  law. 

On  July  24,  1883,  however,  she  was  permitted  to  make  purchase  of 
this  land  under  the  provisions  of  Sec.  2  of  the  act  of  June  15,  1880 
(21  Stat.,  237). 

The  first  section  of  the  act  of  April  21,  1876  (19  Stat.,  35),  provides: 

That  all  pre-emption  and  homestead  entries,  or  entries  in  compliance  with  any  law 
of  the  United  States,  of  the  public  lands,  made  in  good  faith,  by  actual  settlers,  upon 
tract-8  of  land  of  not  more  than  one  hundred  and  sixty  acres  each,  within  the  limits 
of  any  land-grant,  prior  to  the  time  when  notice  of  the  withdrawal  of  the  lands 
embraced  in  such  grant  was  received  at  the  local  land-office  of  the  district  in  which 
such  lands  are  situated,  or  after  their  restoration  to  market  by  order  of  the  General 
Land  Office,  and  where  the  pre-emption  and  homestead  laws  have  been  complied 
with,  and  proper  proofs  thereof  have  been  made  by  the  parties  holding  such  tracts 
or  parcels,  they  shall  be  confirmed,  and  patents  for  the  same  shall  issue  to  the  parties 
entitled  thereto. 

It  is  clear  that  the  facts  relative  to  the  entry  under  consideration 
meet  the  conditions  necessary  to  confirmation  under  said  section,  pro- 
vided the  entryman  has  shown  compliance  with  law.  While  it  is 
true  that  her  entry  was  canceled  in  1879,  for  faihire  to  submit  proof 
within  the  statutory  period,  yet  there  can  be  lio  question  but  that  upon 
the  passage  of  the  act  of  June  15,  1880,  she  might  have  been  permitted 
to  have  purchased  the  entry  under  the  provision  of  section  two  of  said 
act,  which  is  as  follows : 

That  persons  who  have  heretofore  under  any  of  the  homestead  laws  entered  lands 
properly  subject  to  such  entry,  or  persons  to  whom  the  right  of  those  having  so 
entered  for  homesteads,  may  have  been  attempted  to  be  transferred  by  bona  fide 
instrument  in  writing,  may  entitle  themselves  to  lauds  by  paying  the  government 
price  therefor,  and  in  no  case  less  than  one  dollar  and  twenty-five  cents  per  acre, 
and  the  amount  heretofore  paid  the  government  upon  said  lands  shall  be  taken  as 
part  ptiyment  of  said  price :  Provided,  This  shall  in  no  wise  interfere  with  the  rights 
or  claims  of  others  who  may  have  subsequently  entered  such  lands  under  the  home- 
stead laws. 

Prior  to  her  application  to  i)urchase  in  1883,  to  wit,  in  July,  1882, 
the  company  filed  its  map  of  definite  location  opposite  this  land.  The 
only  question  therefore  for  consideration  is  as  to  whether  the  right  of 
purchase  existing  in  claimant,  not  having  been  asserted  prior  to  the 
definite  location  of  the  road,  was  thereby  defeated. 

It  will  be  noticed  that  the  right  of  purchase  is  granted  conditioned 
only  that  this  **  shall  in  no  wise  interfere  with  the  rights  or  claims  of 
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others  who  may  have  subsequently  entered  such  lands  under  the  home- 
stead laws." 

There  can  be  no  question  but  that  completing  entry  under  this  pro- 
vision of  the  statute  is  a  due  compliance  with  law  within  the  meaning 
of  tlie  act  of  April  21, 1876,  supra^  and  as  the  only  exception  to  the 
right  of  purchase  granted  by  said  section  two  of  the  act  of  June  15, 
1880,  is  in  favor  of  those  subsequently  entering  the  land  under  the 
homestead  laws,  I  am  clearly  of  the  opinion  that  the  fact  that  the  right 
of  purchase  granted  by  said  section  was  not  asserted  until  after  the 
definite  location  of  the  road,  can  not  inure  to  the  benefit  of  the  com 
pany;  in  other  words,  that  the  company  can  not  claim  the  benefit  of 
the  exception  intended  to  be  granted  by  the  statute  only  in  favor  of 
subsequent  homestead  settlers. 

I  must,  therefore,  hold  that  the  exercise  of  the  right  of  purchase 
under  the  act  of  June  15, 1880,  is  a  compliance  with  the  law  within  the 
meaning  of  the  act  of  April  21,  1876,  and  that  the  entry  in  question 
was  confirmed  thereby  and  that  patent  should  be  issued  under  the  act 
of  1876  in  favor  of  claimant  as  therein  directed. 

Your  office  decision  is  therefore  affirmed. 


IIOMESTE.VI>  CONTEST-FORCIBLE  EXTHY— SETTL.EMENT  KIGIITS. 

TusTiN  v.  Adams. 

No  settleiueut  right  is  acquired  by  forcible  eutry  upon  land  legally  occupied  by 

another  claimant. 
The  right  of  eutry  will  not  be  accorded  to  a  homestead  applicant  who,  with  full 

notice  of  the  prior  equities  of  an  adverse  claimant,  fraudulently  seeks  to  secnre 

title  through  legal  technicalities. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

6,  1896,  *(W.  A.  E.) 

The  tract  here  involved,  viz:  the  NW.  J  of  Sec.  31,  T.  13  N.,  E.  19  E., 
North  Yakima,  Washington,  land  district,  is  within  the  primary  limits 
of  the  grant  to  the  Northern  Pacific  Railroad  Company,  branch  line, 
the  withdrawal  for  the  benefit  of  which  became  eflPective  July  11,  ISVX 
Map  of  definite  location  was  filed  May  24,  1884. 

On  November  11,  1876,  one  Sampson  Chambers  filed  pre-emption 
declaratory  statement  for  said  tnust,  bnt,  as  appears  from  his  own  affi- 
davit submitted  with  this  contest,  never  resided  upon  or  improved  it 
during  the  existence  of  his  filing. 

In  1880,  J.  M.  Adams,  who  was  at  that  time  receiver  of  the  land  ofiTce 
at  North  Yakima,  took  possession  of  the  tract,  and  began  fencing,  irri- 
gating, and  otherwise  improving  it.  Supposing,  under  the  rulings  of 
the  Department  at  that  time,  that  it  was  railroad  land,  he  filed  with  the 
Northern  Pacific  Railroad  Company  his  application  to  purchase  said 
tract  when  the  company  should  have  acquired  title  thereto,  and  on 
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Jane  22,  1881,  be  received  from  the  general  laud  agent  of  said  company 
a  card  acknowledging  the  receipt  of  his  application. 

In  the  spring  of  1884,  Joshua  L.  Tustin  built  a  small  house  on  one 
corner  of  the  tract,  and  on  March  21, 1884,  he  filed  his  homestead  appli- 
cation for  the  laud.    This  application  was  rejected  for  the  reason  that: 

It  does  not  appear  or  is  not  shown  that  the  tract  was  occupied  bona  fide  at  the 
date  of  withdrawal  of  June  11,  1879,  for  the  benefit  of  the  branch  line  of  the  North- 
ern Pacific  Railroad. 

Tustin  appealed,  and  a  hearing  was  ordered  by  your  office  to  deter- 
miue  the  status  of  the  tract.  At  this  hearing,  which  was  held  on  May 
7, 1884,  Adams  was  allowed  to  intervene.  The  record  of  the  evidence 
submitted  at  said  hearing  remained  in  the  local  office  unacted  upon 
until  September  20, 1888,  when  it  was  sent  up  with  the  report  that  the 
case  had  been  dismissed  at  the  request  of  all  parties,  Tustin  having 
filed  a  dismissal  of  his  contest  on  September  7,  1888. 

July  30,  1889,  Adams,  who  had  become  register  of  the  land  office  at 
Spokane,  Washington,  filed  his  timber  culture  application  for  said 
tract.  This  application  was  withdrawn  by  his  attorney  on  September 
21, 1889,  and  on  the  same  day  the  tract  was  listed  by  the  Northern 
Pacific  Kailroad  Company. 

December  13, 1889,  Mrs.  Francis  M.  Tustin  applied  to  enter  this  tract 
as  a  homestead,  alleging  in  an  affidavit  filed  with  her  application  that 
she  was  the  wife  of  Joshua  L.  Tustiu,  and  that  she  had  been  deserted 
by  him  on  December  6, 1889.  Said  application  was  rejected  on  account 
of  the  railroad  selection,  and.  Mrs.  Tustin  appealed. 

February  19, 1890,  Adams  applied  to  have  his  timber  culture  appli- 
cation reinstated,  on  the  ground  that  it  had  been  withdrawn  without 
his  authority.    This  being  denied,  he  appealed. 

March  31, 1890,  your  office  held  the  selection  of  the  railroad  comi)any 
for  cancellation,  and  rejected  Adams's  timber  culture  application,  for 
the  reason  that  he  was  a  public  land  officer  at  the^time  said  application 
was  filed.    Mrs.  Tustin's  application  was  not  passed  upon. 

The  railroad  company  appealed.  Adams  did  not  appeal,  but  on 
April  18,  1890,  he  applied  to  enter  this  tract  under  the  homestead  law 
(his  term  as  register  of  the  Spokane  laud  office  having  expired  March  4, 
1890),  and  filed  a  number  of  affidavits  in  support  of  his  claim.  This 
application  and  the  accompanying  affidavits  were  transmitted  for  con- 
sideration with  the  pending  appeal  of  the  company. 

About  December  1, 1890,  Adams  died,  and  on  December  23d,  follow- 
ing, his  widow,  Mrs.  Phoebe  D.  Adams,  applied  to  make  homestead 
entry  of  the  tract  in  question.  Said  application  was  rejected  on  account 
of  the  pendency  of  the  railroad  company's  appeal  and  the  prior  applica- 
tion of  Mrs.  Tustin,  and  from  this  action  Mrs.  Adams  appealed.  She 
also  filed  motion  for  leave  to  intervene  in  the  contest  between  Mrs. 
Tustin  and  the  railroad  company,  and  this  motion,  together  with  all 
other  papers  filed  by  her,  was  forwarded  to  the  Department. 
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January  21, 1892,  the  Department  affirmed  your  office  decision  in  so 
far  as  it  held  the  railroad  company's  selection  for  cancellation,  and 
returned  the  respective  appeals  of  Mrs.  Tustin  and  Mrs.  Adams  to  be 
considered  by  your  office. 

By  letter  of  April  19,  1892,  your  office  held  that  both  in  law  and 
equity  Mrs.  Adams  had  the  better  claim  to  the  tract,  and  awarded  the 
right  of  entry  to  ber. 

Mrs.  Tustin  appealed,  and  on  July  7,  1893,  a  hearing  was  ordered  by 
the  Department  to  determine  more  clearly  the  respective  rights  of  the 
parties. 

In  accordance  with  said  instructions  a  hearing  was  had  before  the 
register  and  receiver  at  Xorth  Yakima,  beginning  June  25, 1894. 

September  19, 1894,  the  local  officers  rendered  their  decision  in  favor 
of  Mrs.  Adams,  and  on  appeal  by  Mrs.  Tustin  your  office,  by  letter  of 
April  26,  1895,  affirmed  their  action. 

Mrs.  Tustin's  further  appeal  brings  the  case  again  before  the  Depart- 
ment. 

The  evidence  shows  that  from  the  time  J.  M.  Adams  took  possession 
of  this  tract  in  1880  up  to  the  date  of  his  death  he  was  constantly 
improving  it;  that  he  brought  water  several  miles  to  irrigate  it;  that  at 
the  time  of  his  death,  practicallj'  the  whole  tract  was  irrigated  and 
under  cultivation;  and  that  he  had  thereon  a  good  dwelling  house  and 
several  outhouses.  Since  his  death  his  wife  and  children  have  con- 
tinued to  reside  on  the  land. 

In  1888,  Adams,  in  order  to  settle  the  dispute  between  himself  and 
Joshaa  L.  Tustin,  paid  Tustin  8540  to  relinquish  his  contest,  abandon 
all  claim  he  might  have  to  the  tract,  and  change  his  residence.  There 
is  a  conflict  of  testimony  as  to  whether  Mrs.  Tustin  was  cognizant  of 
this  agreement  (though  a  preponderance  of  the  evidence  shows  that 
she  was),  but  that  question  is  immaterial,  as  during  the  time  that  Mr. 
and  Mrs.  Tustin  lived  together  in  the  marriage  relation  he  alone  had 
the  right  to  make  homestead  entry,  and  consequently  his  acts  in  regard 
to  this  land  bound  her.  About  the  last  of  May  or  first  of  June,  1889, 
Tustin  and  his  wife  moved  to  the  Big  Bend  country,  one  hundred  and 
fifty  miles  distant,  where  Tustin  filed  i)reemption  declaratory  statement 
for  a  certain  tract  in  Douglas  county,  Washington.  They  camped  on 
this  pre-emption  tract  in  the  Big  Bend  coiititry  for  two  days,  and  then 
went  to  the  home  of  Mrs.  Tustin's  mother,  adjoining  the  land  in  con- 
troversy, where  they  remained  three  weeks.  At  the  expiration  of  that 
time,  they  again  took  up  their  residence  in  the  house  they  had  formerly 
occupied  on  the  tract  in  dispute,  the  same  house  that  Tustin  had  sold 
to  Adams  only  a  short  time  before.  The  testimony  is  conflicting  as  to 
whether  or  not  they  made  a  forcible  entry  on  the  land  at  this  time.  A 
preponderance  of  the  evidence  shows,  however,  that  at-  the  time  the 
Tustins  made  their  original  settlement  in  1884,  Adams  had  all  the  tract 
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enclosed  with  a  wire  fence,  except  one  corner  down  under  a  hill;  that 
Tustiu  built  his  house  on  that  unenclosed  corner ;  that  afterwards  Adams 
extended  his  fence  entirely  around  the  tract  and  Tustin  made  an  open- 
ing therein  for  entrance  and  exit;  that  after  Tustin  and  his  wife  left  in 
the  spring  of  1889  Adams  had  the  opening  closed;  and  that  when  the 
Tustius  returned  to  the  land  they  broke  the  fence  to  get  in.  December 
6, 1889,  Joshua  L.  Tustin  left,  and  three  days  later  Mrs.  Tustin  made 
oat  her  homestead  application  as  a  deserted  wife,  filing  the  same  on 
December  13, 1889.  A  decree  of  divorce  was  granted  Mrs.  Tustin  on 
July  13,  1891. 

No  improvements  have  been  placed  on  the  land  by  Mrs.  Tustiu  since 
her  return  from  the  Big  Bend  country.  In  the  fall  of  1890  she  attempted 
to  have  some  plowing  done,  but  was  restrained  by  injunction. 

It  is  claimed  on  behalf  of  Mrs.  Tustin  that  as  J.  M.  Adams  was  a 
public  land  officer  almost  continuously  from  July  8, 1880,  to  March  4, 
1890,  his  occupation  of  this  tract  was  illegal,  and  therefore  no  bar  to 
the  settlement  of  the  Tustin  s. 

In  the  circular  of  November  7,  1879,  relative  to  the  adjustment  of 
railroad  grants,  the  following  language  was  used : 

A  pT6>emptioD  claim  which  may  have  existed  to  a  tract  of  land  at  the  time  of  the 
attachment  of  a  railroad  grant,  if  subsequently  abandoned  and  not  consummated, 
even  though  in  all  respects  legal  and  bona  fide,  will  not  operate  to  defeat  the  grant, 
it  being  held  that  upon  the  failure  of  such  claim  the  land  covered  thereby  inures  to 
the  grant  as  of  the  date  when  such  grant  becomes  effective. 

Again,  in  the  case  of  Freeman  v.  Texas  &  Pacific  Railway  Company, 
2  L.  D.,  550,  it  was  held  that  the  burden  of  proof  rests  upon  a  party 
applying  to  make  a  pre-emption  filing  for  land  within  the  limits  of  a 
withdrawal  for  a  railroad  grant  covered  by  pre-emption  filings  at  the 
date  of  the  grant  and  of  the  withdrawal  to  show  affirmatively  that  at 
said  dates  a  valid  subsisting  adverse  right  had  attached  to  the  premsies. 

This  was  the  ruling  of  the  Department  down  to  the  date  of  the  deci- 
sion in  the  case  of  Maloue  v.  Union  Pacific  Eailroad  Company,  7  L.  D., 
13,  when  it  was  held  that  the  existence  of  a  prima  facie  valid  pre- 
emption filing,  at  the  date  when  the  right  of  the  road  attached,  Excepts 
the  land  covered  thereby  from  the  operation  of  the  grant. 

Adams  took  possession  of  the  tract  under  the  old  ruling  of  the 
Department,  and  applied  to  purchase  from  the  railroad  company.  At 
the  time  the  decision  in  the  Malone  case  was  rendered  he  had  already 
spent  a  considerable  sum  in  improving  the  land.  When  it  became 
apparent  under  the  changed  ruling  of  the  Department  that  this  tract 
would  be  held  to  be  excepted  from  the  grant  to  the  iSTorthern  Pacific 
Bailroad  Company,  Adams  filed  his  timber  culture  application  for  the 
land.  He  was  at  that  time  register  of  the  Spokane  land  ofiice,  and 
under  the  existing  rulings  of  the  Department  a  register  might  make 
timber  culture  entry  in  a  district  other  than  the  one  in  which  he  was 
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located.    The  instructions  of  August  28, 1883  (2  L.  D.,  313),  to  the 
register  and  receiver  at  Fargo,  JS'orth  Dakota,  read  as  follows: 

I  am  in  receijit  of  the  receiver's  letter  of  Jnly  7, 1883,  in  which  the  fonowing  qnes- 
tion  is  submitted  to  this  office: 

''Is  it  admissible  for  a  register  or  receiver  or  special  agent  or  clerk  to  make  a 
timber  culture  entry  in  a  district  other  than  the  one  in  which  ho  is  located?" 

I  reply  that  I  think  such  entry,  excepting  as  to  special  agents,  is  admissible. 

This  circular  was  quoted  and  approved  in  the  Lock  Lode  case,  6 
L.  D.,  105.  ' 

The  ruling  thus  made  remained  in  force  until  February  3, 1890,  when 
it  was  held  in  tlie  case  of  Herbert  McMicken  et  al.,  10  L.  D.,  97,  that 
the  disqualification  to  enter  public  lands  contained  in  section  452  of 
the  Revised  Statutes  of  the  United  States  extends  to  oflBcers,  clerks, 
and  employees  in  any  of  the  branches  of  the  public  service  under  the 
control  and  supervision  of  the  Commissioner  of  the  General  Land 
Office  in  the  discharge  of  his  duties  relating  to  the  survey  and  sale  of 
the  public  lands. 

March  31,  1890,  your  office  rejected  Adams's  timber  culture  applica- 
tion under  the  McMicken  case,  and  on  April  18,  1890,  he  filed  home- 
stead application  for  the  land,  his  term  as  register  of  the  Spokaue 
land  office  having  expired  March  4,  1890. 

In  the  case  of  Mary  R.  Leonard,  9  L.  D.,  189,  it  was  said: 

In  its  practical  administration,  the  law  must  be  held  to  be  what  for  the  time 
being  it  is  construed  to  be  by  the  tribunals  lawfully  constituted  for  that  purpose. 

AU  that  can  be  required  of  the  citizen  by  any  just  government  is, 

that  he  conform  to  the  law  as  at  the  time  expounded  by  its  court<s  or  other  tribunals 
invested  by  it  with  such  authority. 

See  also  Ohio  Life  and  Trust  Company  i\  Debolt,  16  How.,  432;  and 
Gelpcke  r.  City  of  Dubuque,  1  Wall.,  206. 

It  follows  then  that  Adams's  occupancy  of  this  tract  was  a  legal 
occupancy,  and  that  the  Tustins  gained  no  settlement  rights  by  their 
forcible  entry  on  the  land  in  1889  (their  settlement  of  1884  having  been 
abandoned  when  they  moved  to  the  Big  Bend  country).  Atherton  r. 
Fowler,  96  U.  S.,  513.  Mrs.  Tustin's  claim  must  accordingly  rest  entirely 
on  her  homestead  application. 

The  claim  of  the  Northern  Pacific  Kailroad  Company  to  this  tract 
was  not  finally  disposed  of  until  January  21, 1892,  and  at  that  time 
the  homestead  applications  of  both  Mrs.  Tustin  and  Mrs.  Adams  were 
pending,  Mrs.  Tustin's  being  the  prior  one.  Other  things  being  eqnal, 
priority  of  date  would  give  priority  of  right,  but  the  surrounding  cir- 
cumstances may  be  properly  considered  in  the  effort  to  arrive  at  a  just 
conclusion. 

The  history  of  this  case  shows  a  struggle  for  years  on  the  part  of 
Joshua  L.  Tustin  and  his  wife  to  get  possession  through  legal  techni- 
calities of  a  tract  which  has  been  irrigated  and  improved  by  the  labor 
and  money  of  another.  It  is  not  a  contest  between  two  innocent  set- 
tlers who  have  accidentally  gotten  upon  the  same  quarter  section,  hut 
a  deliberate  attempt  by  one  party  to  profit  at  the  expense  of  the  other. 
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It  is  a  fundamental  principle  that  good  faith  must  characterize  every 
attempt  to  acquire  title  to  public  lands  of  the  United  States.  The 
Department  will  not  willingly  lend  itself  to  the  furtherance  of  fraudu- 
lent designs.  Thus,  in  the  case  of  Caldwell  v.  Garden,  4  L.  D.,  306,  it 
was  held  that  as  the  settlement,  residence,  and  cultivation  of  the  home- 
steader were  made  with  due  notice  of  the  bona  tide  claim  and  occupancy 
of  another,  no  rights  were  acquired  thereby,  and  the  entry  was  ordered 
to  be  canceled.    See  also  Turner  v.  Bumgardner,  5  L.  D.,  377. 

All  the  equities  in  the  i)resent  case  are  with  Mrs.  Adams.  Your 
office  decision  awarding  to  her  the  right  to  perfect  entry  and  rejecting 
Mrs.  Tustin's  application  is  accordingly  affirmed. 


AVAGOX  ROAD  GRANT—L.ISTEI>  I^ANI>S— TERMINAI^  L.IMITS. 

Duncan  et  al.  v.  The  Dalles  Military  Wagon  Koad  Company. 

An  incomplete  list  of  lands  claimed  by  a  wagon  road  company,  and  filed  by  it  for  the 
information  of  the  local  officers,  who  at  ench  time  were  not  in  possession  of  a 
diagram  showing  the  limits  of  the  grant,  is  not  a  waiver  of  the  company's  right 
to  lands  omitted  therefrom,  as  a  list  filed  for  such  purpose  is  not  a  requirement 
of  the  grant. 

The  terminal  limits  of  a  grant  are  ascertained  by  drawing  a  line  through  the  termi- 
nus of  the  road  at  right  angles  to  the  general  direction  of  the  last  section  of  the 
road. 

Sea^etary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

7,  1896.  (J.  A.) 

On  August  4, 1894,  your  office  held  for  cancellation  certain  entries  in 
T.  20  S.,  R.  47  B.,  W.  M.,  Burns,  Oregon,  laud  district,  for  the  reason 
that  the}'^  were  improperly  allowed,  as  the  tracts  covered  by  them  are 
within  the  primary  limits  of  the  grant  of  February  25, 1867  (14  Stat., 
409)  for  The  Dalles  Military  Wagon  Eoad  Company,  and  were  with- 
drawn December  14, 1871.  The  action  of  your  office  was  taken  on  said 
company's  application  forwarded  by  the  local  officers  May  15, 1894,  to 
list  lots  Nos.  1,  2,  3  and  4  of  section  5,  and  all  of  sections  7  and  19,  of 
said  township  and  range. 

By  letter  of  February  8, 1895,  your  office  forwarded  the  appeals  of 
James  M.  Duncan,  WiUiam  T.  Jones,  and  Frank  M.  Vines  from  said 
tlecisiou,  and  on  March  5, 1895,  your  office  forwarded  an  argument  filed 
in  behalf  of  the  appellant  Jones. 

The  following  entries  made  by  appellants  are  involved  in  this  case: 
Homestead  entry  made  by  James  M.  Duncan  January  15,  1893,  for  the 
W.  i  NE.  J,  8E.  4  NE.  I  and  lot  1  of  section  7;  Homestead  entry  made 
by  William  T.  Jones  December  30, 1893,  for  the  N  W.  i  of  section  7,  and 
desert  land  entry  made  by  him  January  15, 1894,  for  the  NW.  J  SW.  ^ 
and  lot  5  of  section  7;  and  desert  land  entry  made  by  Frank  M.  Vines 
January  16, 1894,  for  lots  2,  3  and  4,  of  section  7,  T.  20  S.,  R.  47  E. 
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The  appellants  contend : 

1.  That  the  company  has  waived  its  right  to  the  land  because  on  July 
29, 1890,  it  filed  for  the  guidance  of  the  local  officers  a  list  of  lan^ 
claimed  by  it,  in  which  list  no  lands  east  of  range  45  were  designated. 

2.  That  a  part  of  the  tracts  involved  in  this  case  are  east  of  the  east- 
ern terminus  of  the  company's  road  and  therefore  do  not  fall  withiu 
the  limits  of  the  grant. 

The  company  filed  a  list  of  lands  claimed  by  it,  in  the  local  office  on 
July  29, 1890,  for  the  purpose  of  giving  information  to  the  local  officers, 
who,  at  that  time,  had  no  copy  of  the  diagram  showing  the  limits  of 
the  grant.  This  list  was  incomplete,  but  the  company  was  not  required 
to  file  the  same,  and  waived  no  rights  by  its  action. 

The  plat  of  survey  in  your  office  of  T.  20,  E.  47  E.,  shows  that  the 
terminus  of  the  road-  is  at  the  ferry  landing  on  the  west  bank  of  the 
Snake  River  in  the  N  W.  4  NE.  i  of  Sec.  19.  The  tracts  in  question  fall 
west  of  a  line  drawn  through  that  point  at  right  angles  to  the  general 
direction  of  the  last  ten  miles  (the  length  of  a  section  under  the  com- 
pany's grant)  of  the  road,  and  are  therefore  withiu  the  limits  of  the 
grant.  See  Daily  v.  Marquette,  Houghton  and  Ontonagon  B.  B.  Go. 
et  aLy  19  L.  D.,  148.    The  decision  appealed  from  is  accordingly  affirmed. 

With  his  argument  Jones  filed  an  affidavit  alleging  that  the  £.  i 
NW.  J  and  SW.  J  NW.  J  of  section  7,  included  in  his  homestead  entry, 
and  lot  5  of  section  7,  included  in  his  desert  land  entry,  were  settled 
upon  and  occupied  by  bona  fide  qualified  settlers  intending  to  acquire 
title  to  the  same  from  the  government,  from  1867  to  1883,  and  were 
excepted  from  the  grant  of  the  company.  He  therefore  prays  that  in 
the  event  of  an  adverse  decision  on  his  appeal  a  hearing  be  ordered  to 
allow  him  to  prove  his  allegations. 

This  affidavit  is  herewith  returned,  for  proper  action  by- your  office. 


PR.\CTICE—APPKALr- ATTORNEY. 

Samuel  H.  Baxter. 

Au  appeal,  taken  by  aii  attorney  not  authorized  to  practice  in  the  Land  Department, 
will  not  be  entertained. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

7,  1896.  (R.  F.  H.) 

December  22, 1894:,  I.  H.  Lookabajigh,  Hobbs  &  Kane  as  attorneys 
for  Samuel  n.  Baxter,  filed  an  appeal  from  your  office  decision  of  Octo- 
ber 10,  1894,  denying  his  application  to  amend  his  homestead  entry 
No.  11628,  made  January  12, 1894,  for  the  5^.  i  of  SE.  J,  SW.  SE.  J  and 
SE.  i  of  SW.  i.  Sec.  29,  T.  16  N.,  R.  10  W.,  to  embrace  in  lieu  thereof 
the  NE.  J  of  Sec.  5,  T.  15  N.,  of  B.  13  W.,  Kingfisher  land  district, 
Oklahoma. 

It  appears  from  the  records  of  your  office  that  said  attorneys  are  not 
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authorized  to  practice  in  the  Land  Department,  and  the  files  of  the 
case  show  that  said  attorneys  and  claimant  were  duly  notified  thereof 
by  registered  letters,  which  were  received  by  both  attorneys  and  client, 
October  10, 1894,  and  February  5, 1895,  respectively,  since  which  time 
no  action  in  the  case  has  been  taken  on  the  part  of  either. 

In  view  of  the  foregoing  facts,  the  appeal  was  irregular  and  unau- 
thorized, and  the  same  is  accordingly  dismissed. 


RAILBOAI>   GRA3TT— INDEMNITY  SEIZECTION. 

« 

South  and  Nobth  Alabama  E,  E.  Co.  v.  Hall. 

The  statuB  of  indemnity  laiid»  at  the  date  of  selection,  not  definite  location  of  the 
road,  determines  the  right  of  the  company  thereto. 

Secretary  Smith  to  the  Commissioner  of  the  General  La/nd  Offieej  Marchj 
(J.  I.  H.)  7,  1896.  (J.  L.) 

This  case  involves  the  E.  J  of  the  SW.  J  of  section  19,  T.  20  N.,  E.  15 
E.,  Montgomery  land  district,  Alabama. 

On  November  6, 1889,  Eobert  G.  Hall  made  homestead  entry  ITo.  23,180 
of  said  tract.  On  December  6, 1881,  the  South  and  North  Alabama  Eail- 
road  Company  per  list  No.  1,  made  indemnity  selection  of  said  tract; 
claiming  under  the  grant  to  the  State  of  Alabama  made  by  the  act  of 
June  3,  1856  (11  Stat.,  17),  and  renewed  for  the  benefit  of  the  South  and 
North  Alabama  Eailroad  Company  by  the  act  of  March  3, 1871  (16 
Stat.,  580).  The  line  of  said  company's  railroad  opposite  said  tract 
was  definitely  fixed  on  June  26, 1871,  by  the  filing  of  the  map  of  defi- 
nite location ;  and  the  land  in  question  was  within  the  fifteen  mile  indem- 
nity limits  ascertained  by  said  map.  At  that  time  said  tract  was  cov- 
ered by  one  William  D.  Morgan's  homestead  entry  No.  1854  made 
September  16,  i869.  Said  entry  remained  of  record  until  February  27, 
1879,  when  it  was  canceled  on  account  of  failure  to  make  final  proof. 

On  January  22,  1895,  your  office  upon  the  foregoing  facts,  decided 
that  said  land  did  not  pass  under  the  grant,  and  held  for  cancellation 
the  company's  selection  of  said  tract. 

The  company  has  appealed  to  this  Department. 

Your  office  erred  in  not  distinguishing  the  diflPerence  between  lands 
within  primary  limits,  title  to  which  vests  on  the  filing  of  the  map  of 
definite  location  under  the  grant  and  as  of  the  date  thereof,  and  lands 
within  indemnity  limits,  title  to  which  can  be  claimed  only  by  selec- 
tion, and  acquired  only  by  the  approval  of  the  Secretary  of  the  Interior. 
The  tract  in  question  was  part  of  the  public  domain  open  to  settlement 
and  entry  on  December  6, 1881,  when  the  company  selected  it  by  list 
No.  1.  The  filing  of  said  selection  segregated  the  tract,  and  Hall's 
homestead  entry  thereof  on  November  6, 1889,  was  erroneously  allowed. 

Your  office  decision  is  hereby  reversed.    The  company's  selection 
will  be  approved.    And  Hall's  entry  will  be  canceled. 
10332— VOL  22 18 
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« 

.MINING  CLAIM— ADVERSE  CLAIM— JUDICIAL  PROCEEDINGS. 

Scott  v.  Maloney. 

The  obligation  of  an  advene  claimant  to  begin  jndioial  proceedings  within  the  statu- 
toiy  period  is  not  snspended  by  favorable  action  taken  on  a  motion  to  dismin  tlie 
adverse  claim,  and  appeal  therefrom. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Marck 

7, 1896.  (E.  B.) 

Against  the  application  of  Eichard  M.  Maloney  for  patent  for  the 
American  Express  Ko.  2,  American  Express  No.  1,  Ko  Mistake  and 
Pidcock  lode  claims  then  pending  before  the  register  and  receiver  at 
Bapid  City,  South  Dakota,  Joseph  Scott,  as  administrator  of  the  estate 
of  Thomas  H.  Breen,  filed  an  adverse  claim  July  19, 1894,  the  last  day 
of  publication,  alleging  a  conflict  between,  the  Dunlap  and  Emma  S. 
lode  claims,  and  the  said  American  Express  claims  Nos.  1  and  2.  Upon 
motion  of  Maloney  the  adverse  claim  was  dismissed  by  the  local 
officers  August  11, 1894. 

An  application  by  said  Maloney  to  purchase  was  denied  by  the  local 
officers  August  24,  1894,  on  the  ground  that  the  time  allowed  for 
appeal  from  the  decision  dismissing  the  adverse  claim  had  not  yet 
oxpired.  On  the  date  last  mentioned  the  certificate  by  the  clerk  of  the 
state  court  having  jurisdiction  in  the  premises,  and  five  days  thereafter 
the  certificate  of  the  clerk  of  the  proper  United  States  circuit  court, 
'were  filed  as  required  by  paragraph  92  of  mining  regulations,  showing 
that  up  to  August  20, 1894,  the  necessary  suit  had  not  been  begun  by 
the  adverse  claimant. 

From  the  decision  dismissing  the  adverse  claim,  and  the  decisiou 
denying  the  application  to  purchase  the  respective  parties  duly 
appealed  to  your  office.  On  December  4, 1894,  your  office  affirmed  the 
action  of  the  local  office  as  to  the  refusal  to  allow  purchase  by  Maloney, 
held  the  adverse  claim  sufficient  and  overruled  the  action  dismissing 
it,  and  further  decided 

that  the  contestee  having  filed  a  motion  in  your  (local)  office  to  diamiss  the 
adverse  claim  before  the  expiration  of  the  thirty  days  aUowed  for  commencing  a 
snit  thereon,  the  adverse  claimant  was  not  bound  to  commence  his  action  in  coort 
pendin>(  proceedings  in  the  Land  Department  upon  said  motion ;  but  in  case  this 
decision  becomes  final  the  adverse  claimant  will  be  allowed  twenty  days  from  notice 
of  such  official  decision  within  which  to  commence  snit,  and  in  case  of  default  the 
adverse  claim  will  be  held  to  have  been  waived. 

From  this  decision  said  Maloney  appeals  contending  that  the  failure 
of  the  adverse  claimant  to  commence  the  suit  required  by  section  2326 
fievJsed  Statutes  within  thirty  days  atter  filing  his  adverse  claim  was 
:a  waiver  of  such  claim,  and  that  your  office  erred  in  sustaining  the 
•denial  to  allow  him  to  purchase  the  ground  claimed.  The  parties 
;appear  to  have  had  due  notice  of  all  proceedings. 
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The  statutory  proceedings  relative  to  an  adverse  claim  against  an 
application  for  patent  to  mineral  lands  are  contained  in  section  2326 
Revised  Statutes  as  amended  by  the  act  of  April  26, 1882  (22  Stat.  49). 
So  much  of  these  provisions  as  are  pertinent  to  this  case  are  as  follows: 

Where  an  adverse  claim  is  filed  daring  the  period  of  publication,  it  shall  be  upon 
oath  of  the  peison  or  persons  making  the  same,  and  shall  show  the  nature,  boun- 
daries, and  extent  of  such  adverse  claim,  and  all  proceedings,  except  the  publication 
of  notice  and  making  and  filing  of  the  afildavit  thereof,  shall  be  stayed  until  the 
controversy  shall  have  been  settJed  or  decided  by  a  court  of  competent  jurisdictiou, 
or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  competent 
jurisdiction,  to  determine  the  question  of  the  right  of  possession,  and  prosecute  the 
same  with  reasonable  diligence  to  final  judgment;  and  a  failure  so  to  do  shall  be  a 
waiver  of  his  adverse  claim. 

The  appeal  raises  the  only  questions  necessary  to  be  considered  by 
me,  or  which  should  have  been  considered  by  your  office,  in  view  of 
the  law  and  the  facts  in  this  case.  The  time  within  which  suit  could 
be  commenced  in  a  court  of  competent  jurisdiction  to  determine  the 
question  of  right  of  possession,  so  as  to  stay  proceedings  for  patent  in 
this  case,  expired  August  18, 1894.  Delay  by  the  adverse  claimant 
beyond  this  date,  which  marked  the  close  of  the  thirty  days  allowed 
him  by  the  statute,  was  at  his  peril.  The  dismissal  of  his  adverse 
claim  for  any  cause  by  the  local  officers  could  not  excuse  such  delay. 

Had  he  commenced  suit  in  a  comi)etent  court  within  the  statutory 
period,  and  continued  to  prosecute  it,  the  same  would  have  operated  to 
stay  proceedings,  at  all  events,  until  the  sufficiency  of  his  adverse  claim 
had  been  finally  determined.  (Samuel  McMaster,  2  L.  D.,  706,  and  Eeed 
V.  Hoyt,  1  Id.,  603).  Under  these  circumstances,  or  in  the  event  of  a 
judgment  by  the  court  in  his  favor,  the  question  of  the  sufficiency  of 
the  adverse  claim  after  August  18, 1894,  might  have  been  a  material 
issue  between  the  parties.  Having  failed  to  commence  suit,  the  ques- 
tion of  the  sufficiency  or  insufficiency  of  the  adverse  claim;  as  such, 
after  that  date  was  unimportant.  Such  failure,  the  law  expressly 
declares,  ^^  shall  be  a  waiver  of  the  adverse  claim."  The  decision  of 
your  office  upon  the  points  raised  by  the  appeal  is  accordingly  reversed, 
and  you  will  duly  instruct  the  local  officers  in  the  premises. 
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SETTUEMENT  RIGHTS-APPLICATION  TO  ENTER  RESERVED  LAND. 

GBOWLEY  V.  BiTOHIE  BT  AL.  ' 

No  rights  are  acquired  by  settlement  on  lands  daring  the  pendency  of  a  departmental 
order  expressly  prohibiting  snoh  occupation. 

An  application  to  make  entry  of  public  land  can  not  be  allowed  if  based  upon  pre- 
liminary pax>er8  executed  prior  to  the  time  when  said  land  is  legally  subject  to 
such  appropriation. 

Secretary  Smith  to  the  ComtnisHoner  of  the  General  Land  Officcy  March  7, 
(J.  I.  H.)  1896.  (0.  J.  W.) 

Daniel  G.  Crowley  filed  in  person  at  two  minutes  past  9  a.  m.,  Novem- 
ber 3, 1891,  Ms  application  to  enter  the  NW.  ^  of  Sec.  9,  T.  48  K,  R.  7 
W.,  Ashland  land  district,  Wisconsin,  aUeging  settlement  thereon. 

Margaret  Eitchie,  Ghas.  G.  White,  John  ProYOSt  and  John  J.  McCoy 
sent  by  mail  applications  to  enter,  Margaret  Bitchie's  application  being 
for  all  of  said  quarter;  Provost's  for  the  north  half;  White's  for  sonth- 
west  quarter  of  north-west  quarter  and  McGoy's  for  south-east  quarter 
of  said  north-west  quarter. 

All  of  these  applications  by  mail  were  received  at  the  land  office  prior 
to  9  o'clock  a.  m.,  on  November  2, 1891,  and  all  alleged  settlement  apon 
the  land  applied  for  and  were  all  held  to  be  simultaneous  applications. 

A  hearing  was  ordered  by  the  local  officers  to  take  place  January  4, 
1892,  to  determine  the  rights  of  the  various  parties.  On  said  hearing 
the  applications  of  all  parties  for  said  NW.  i  were  dismissed,  except 
that  of  Margaret  Bitchie,  which  was  allowed.  Growley,  Provost,  White 
and  McCoy  all  appealed. 

On  September  14, 1892,  your  office  considered  said  case  and  found 
in  favor  of  Margaret  Bitchie  and  against  all  other  parties. 

The  case  came  before  the  Department  on  appeal  from  your  said  office 
decision  and  on  May  21, 1894,  it  was  here  held  that  the  applications  of 
Bitchie,  McGoy  and  White  were  all  made  before  the  land  was  subject 
to  entry  and  could  not  be  allowed,  and  that  the  entry  of  Crowley  be 
allowed.  Bitchie  moves  for  a  review  of  said  departmental  decision  and 
Provost  for  a  new  trial.  Provost's  motion  for  new  trial  is  based  on  an 
affidavit  filed  by  himself  disputing  the  correctness  of  the  facts  fonnd 
on  the  hearing,  as  to  his  acts  of  settlement.  No  sufficient  ground  for  a 
rehearing  is  presented.  The  motion  for  review  npon  the  part  of  Bitchie 
rests  chiefly  upon  the  insistence  that  it  was  error  to  hold  that  her 
application  to  enter,  forwarded  by  mail  and  dated  before  said  land  was 
opened  to  entry,  was  a  nullity. 

A  number  of  similar  motions  are  pending  which  rest  upon  like  grounds,  - 
and  it  becomes  necessary  to  consider  the  merits  of  this  objection.   It 
is  conceded  that  to  sustain  it  would  involve  the  necessity  for  the  rever- 
sal of  the  holding  in  Smith  v.  Malone  (18  L.  D.,  482),  which  grew  out 
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of  almost  an  exactly  similar  state  of  facts  and  was  governed  by  the 
same  law  and  special  orders  and  regulations  which  apply  in  this  case. 
In  both  instances  the  land  involved  was  at  the  same  time  and  for 
the  same  reason  held  in  reservation  and  at  the  same  time  and  under  the 
same  law  and  regulations  opened  to  entry  and  settlement,  and  is  in 
the  same  land  district.  It  seems,  that  such  attempts  were  made  to  found 
some  sort  of  prior  right  to  these  valuable  lands,  while  they  were  yet  in 
reservation;  that  the  Secretary  of  the  Interior  deemed  it  necessary  to 
issue  special  orders  and  instructions  to  the  register  and  receiver,  to  be 
followed  in  the  disposition  of  these  lands.  These  orders  and  instruc- 
tions were  considered  at  some  length  in  the  case  of  Newell  v.  Hussey 
(16  L.  D.,  302.  See  also  letter  of  instructions  12  L.  D.,  259.)  It  is  suffi- 
cient to  say  that  they  were  such  orders  and  instructions  as  the  Secre- 
tary might  lawfully  issue;  that  they  prohibited  any  settlement  upon 
the  lands  prior  to  the  hour  of  opening  and  gave  notice  that  no  such 
settlements  would  be  recognized,  and  fixed  9  o'clock,  a.  m.,  November 
2, 1891,  as  the  time  when  said  lands  would  be  opened  to  entry  at  the 
land  office. 

Under  the  laws  applicable  to  the  entry  of  public  lands  generally,  and 
the  special  orders  opening  these  particular  lands,  it  was  held  in  the  case 
quoted — 

That  no  rights  are  reqaired  by  settlement  on  lands  during  the  pendency  of  a 
departmental  order  expressly  prohibiting  such  occupation. 

An  application  to  make  entry  of  public  land  can  not  be  allowed  if  based  on  pre- 
liminary papers  executed  prior  to  the  time  when  said  land  is  legally  subject  to  such 
appropriation. 

In  reference  to  the  last  proposition,  the  case  is  singled  out  and  assailed 
with  such  earnestness  and  persistence  as  to  indicate  that  this  is  a  new 
doctrine  of  the  law  first  announced  in  this  decision.  It  is  not  a  new  doc- 
trine, and  to  take  the  movant  from  out  the  operation  of  the  rule 
announced  would  not  only  require  the  reversal  of  this  but  a  long  line 
of  decisions  which  it  follows. 

In  the  case  of  Johnson  Barker  (1  L.  D.,  164),  it  is  held  that  an  affi- 
davit made  as  the  basis  of  an  entry,  while  the  land  is  under  appropria- 
tion can  not  be  received.  The  same  principle  is  affirmed  in  the  case  of 
Staab  1?.  Smith  (3  L.  D.,  320)  and  F.  H.  Merrill  (10  L.  D.,  364). 

It  is  also  clearly  recognized  in  the  case  of  Maggie  Laird  (13  L.  D., 
502).  In  the  case  of  Holmes  v.  Hockett  (14  L.  D.,  127)  It  is  said:  "An 
entry  should  not  be  allowed  oii  an  application  and  preliminary  affidavit 
executed  while  the  land  is  not  legally  liable  to  disposal."  In  the  case 
of  Mills  V,  Daly  (17  L.  D.,  345),  it  is  held  that  an  application  to  enter 
to  be  valid  must  be  made  at  a  time  when  the  land  is  free  irom  appro- 
priation and  legally  subject  to  entry. 

It  IS  apparent  that  to  get  rid  of  this  doctrine  would  involve  much 
more  than  the  reversal  of  a  single  case.  Counsel  cite  quite  a  number 
of  cases  as  conflicting  with  this  doctrine,  in  which  it  has  been  held 
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that  an  entry  improperly  permitted  for  land  not  sabject  to  entry  may  be 
allowed  to  stand  when  the  land  is  restored,  before  its  cancellation.  la 
all  such  cases  it  will  be  foand  that  there  was  no  adverse  claim  to  be 
considered,  and  this  line  of  cases  is  not  in  conflict  with  the  main  pro- 
positions announced  in  the  case  of  Smith  v,  Malone,  which  is  bat  a 
reiteration  in  terse  and  forcefal  terms  of  the  principle  long  recognized 
here. 

The  remaining  ground  for  review  is  that  in  this  case,  the  settlement 
rights  of  Mrs.  Eitchie  should  have  been  recognized  as  they  were  by 
the  local  officers  and  your  office,  as  superior  to  those  of  Orowley.  Her 
occupancy  of  the  land  prior  to  the  opening  on  November  2, 1891,  was 
violative  of  the  orders  and  instructions  of  the  Department,  and  indi- 
cated a  disposition  to  get  advantage  of  others  and  she  can  found  no 
claim  upon  it.  Such  occupancy  was  illegal.  It  is  as  much  as  such 
occupant  can  expect  when  it  is  held  that  an  occupancy  thus  founded 
and  commenced  while  the  land  is  in  reservation  and  continued  after  it 
is  opened  to  settlement,  will  be  deemed  a  proper  predicate  for  settle- 
ment rights,  as  soon  as  additional  acts  of  settlement  are  performed, 
after  the  land  is  opened,  which  indicates  a  bona  fide  intention  to  occupy 
and  improve  it  as  a  home. 

In  this  case  Mrs.  Eitchie  commenced  improvements  after  the  opening 
on  November  16, 1895,  but  at  that  time  Crowley's  entry  was  of  record 
and  the  land  segregated.  Under  the  facts  disclosed  by  the  record  the 
rights  of  Crowley  must,  therefore,  be  held  to  be  superior  to  those  of 
Mrs.  Eitchie. 

The  motion  for  review  is  refused. 


PRE-EMPTION  ENTRY-SECOND  FILING. 

ALLIE  M.  SANaSTEB. 

A  pre-emption  entry  allowed  on  a  second  filing  may  be  allowed  to  stand  when  it 
appears  to  have  been  made  in  good  faith,  believing  the  right  to  make  snch  filing 
had  been  accorded  by  decision  of  the  General  Land  Office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March  7, 

1896.  (G.  B,  G.) 

On  June  6,  1884,  Mrs.  Allie  M.  Sangster  (then  Tilton)  filed  declara- 
tory  statement  (pre-emption)  for  lands  not  necessary  to  describe  id  the 
Spokane  Falls,  Washington,  land  district. 

On  September  30, 1886,  this  filing  was  canceled  by  your  office  on 
report  of  a  special  agent  to  the  effect  that  no  improvements  whatever 
had  ever  been  made  upon  the  land,  and  that  residence  had  never  been 
established  thereon. 

No  appeal  was  taken  from  said  action  of  your  office,  and  its  decision 
became  final. 


DECISIONS  RELATING   TO   THE   PUBLIC   LANDS.  279 

On  November  8, 1889,  Miss  Tilton  filed  pre-emption  declaratory  stat^ 
ment  for  the  SW.  J  of  the  NE.  J,  the  SE.  J  of  the  WW.  J  and  lots  4  and 
5  of  Sec.  6,  T.  26  K,  R.  41  B.,  same  land  district.  Cash  entry  was 
made  for  this  tract  and  final  certificate  issued  November  8, 1889. 

On  February  14, 1893,  your  office  held  said  cash  entry  for  cancella- 
tion on  the  ground  that  the  entryman  had,  by  reason  of  her  previous 
filing,  exhausted  her  pre-emption  right. 

On  appeal  to  the  Department  two  specifications  of  error  are  alleged* 

Ist.  The  Commissioner  erred  in  holding  that  the  land  embraced  in  claimant's 
former  filing  was  capable  of  bona  fide  settlement  and  cultivation. 

2d.  The  Commissioner  erred  in  holding  that  claimant's  pre-emption  filing  on  land 
practically  unfit  for  cultivation  disqualifies  claimant  from  making  a  second  filing. 

It  is  well  settled  that  a  pre-emption  right  once  exhausted  cannot  be 
restored,  except  by  act  of  Congress,  and  as  a  general  rule,  too,  it  has 
been  held  by  the  Department  that  one  pre-emption  filing  exhausts  such 
rights  but  in  cases  where  it  has  been  made  to  appear  that  for  any  rea- 
son, not  the  fault  of  the  claimant,  it  would  be  impossible  or  impracti- 
cable to  complete  title  to  the  land  filed  upon,  such  filing  has  been  treated 
as  a  nullity,  and  a  second  filing  allowed. 

In  the  case  at  bar,  the  claimant,  after  the  cancellation  of  her  first 
filing,  made  application  to  your  office  to  be  allowed  to  make  a  sec- 
ond filing  on  the  grounds,  substantially,  that  she  was  at  the  time  of  her 
first  filing  a  stranger  in  the  neighborhood  of  the  land  filed  upon;  that 
she  was  misled  as  to  the  character  of  the  land;  that  it  was  practically 
worthless  for  farming  purposes  without  aii;iticial  irrigation ;  that  it  was 
impracticable  to  obtain  water  to  irrigate  it;  and  farther  that  her  appli- 
cation did  not  cover  part  bf  the  land  she  thought  she  was  filing  upon^ 
she  believing  it  covered  a  lot  on  the  river  front. 

This  was  dismissed  by  your  office,  ^^  because  of  her  failure  to  describe 
a  specific  tract",  and  she  was  so  advised. 

She  then  made  her  second  filing,  and  now  claims  that  she  believed 
this  to  be  what  was  required  of  her. 

I  am  of  opinion  irom  a  careful  examination  of  the  whole  record  that 
the  claimant  acted  in  entire  good  faith  in  making  this  second  filing^ 
believing  that  the  s&owing  she  had  made  to  your  office  was  satisfactory, 
and  that  nothing  else  was  required  of  her,  except  to  ^'  describe  a  specifics 
tract"  by  filing  upon  it.  I  am  confirmed  in  this  view  by  a  letter  from 
her  attorneys  addressed  to  her  under  date  of  March  7, 1888,  as  follows: 

Dr.  Madam — 

We  are  in  receipt  of  a  letter  from  the  land  ofiSce  informing  ns  that  your  application 
for  restoration  of  pre-emption  right  will  not  be  allowed  unless  accompanied  by  » 
filing  for  other  land — ^please  act  accordingly. 
Yours  truly 

In  making  her  final  pre-emption  proof  under  her  second  filing,  in 
answer  to  the  question,  "  Have  you  ever  made  a  pre-emption  filing  for 
land  other  than  you  now  seek  to  enter!"  she  answered  ^'I  have,  but  did 
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not  make  proof  on  the  land,  and  had  my  right  restored,  as  the  land 
was  not  agricultural  land." 

It  is  clear,  therefore,  that  in  making  her  second  filing  claimaDt  was 
acting  in  entire  good  faith,  believing  that  her  right  had  been  restored. 

Under  these  circumstances  the  sufficiency  of  the  showing  made  by 
lier  would  not  seem  to  be  important,  and  will  not  now  be  inquired  inixt. 
She  has  made  valuable  improvements.  Final  proof  and  payment  have 
been  made,  and  certificate  issued.  Under  these  circumstances  an  appli- 
cation for  repayment  could  not  be  refused,  if  title  is  denied  her. 

There  are  no  adverse  claims.  The  claim  was  initiated  prior  to  the 
repeal  of  the  pre-emption  law,  and  final  certificate  issued  before  the 
claimant  married. 

Under  all  the  circumstances  of  the  case,  I  am  of  opinion  that  claim- 
ant's final  proof  should  be  accepted,  and  the  entry  passed  to  patent 


SETTLEMENT  RIGHT8-COMPLIAXCE  WTTH  LAW— INTIMIDATIOy. 

FooTE  V.  McMillan. 

A  contestant,  who  claims  the  right  of  entry  on  the  ground  of  priority  of  settlement, 
must  show  compliance  with  the  settlement  laws,  and  the  establishment  and 
maintenance  of  residence  in  good  faith. 

Kon -compliance  with  the  law  will  not  be  excused  on  the  ground  of  intimidatioo 
where  it  is  apparent  from  the  conduct  of  the  party  that  the  alleged  threats  did 
not  lead  him  to  believe  that  he  was  in  danger  of  bodily  ipjnry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  March  7, 
(J.  I.  H.)  1896.  (E.  M.  B.) 

This  case  involves  the  S.  i  of  the  SW.  ^  and  lots  3  and  4,  Sec.  35,  T. 
129,  R.  28,  Watertown  land  district.  South  Dakota. 

The  record  shows  that  on  May  20, 1892,  Wm.  McMillan  made  home- 
stead entry  for  the  above  described  tract,  and  on  June  6, 1892,  Ljoidon 
H.  Foote  filed  his  application  to  enter  said  land,  and  his  affida?it  of 
contest  alleging  prior  settlement. 

A  hearing  having  been  ordered  and  had  before  J.J.  Batterton,  county 
judge  of  Roberts  county.  South  Dakota,  and  the  evidence  having  been 
transmitted  to  the  local  officers,  they,  on  March  2,  1894,  rendered  tbeir 
decision  in  favor  of  the  contestant. 

Upon  appeal,  your  office  decision  of  August  8,  1894,  affirmed  the 
action  of  the  local  officers.  The  evidence  shows  that  the  plaintiff- 
appellant  went  on  the  land  on  April  15, 1892,  and  made  settlement  by 
erecting  a  small  shanty,  or  pen,  six  by  twelve  feet,  and  about  four  and 
one-half  feet  high,  without  any  roof,  floor,  or  windows,  and  plowed  a 
narrow  strip  around  the  house.  During  this'  time  he  and  his  fkmily 
continued  to  live  in  his  house  situated  about  a  mile  from  the  land. 
About  the  last  of  May,  but  subsequentlj'  to  the  entry  of  the  laud  by 
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McMillan,  the  contestant  broke  a  strip  eighteen  feet  wide  and  half  a 
mile  long.  His  improvements  prior  to  the  entry  of  the  defendant 
amoanted  to  only  a  very  few  dollars. 

After  entry,  McMillan  immediately  built  a  house,  started  a  well, 
established  his  home  upon  the  land,  and  broke  some  ground.  His 
improvements  are  worth  about  $75  or  $100. 

Foote  was  not  living  upon  this  land  when  McMillan  made  homestead 
entry.  It  does  not  appear  fk-om  the  evidence  that  the  contestant  ever 
Uved  upon  the  land.  On  the  contrary,  the  reverse  is  shown  to  be  the 
case.  It  would  thus  seem  that  his  settlement  was  not  made  in  good 
faith,  when  all  the  circumstances  surrounding  it  are  considered.  The 
acts  of  settlement  made  by  him  would  be  suf&eient  in  themselves  to 
initiate  a  right  by  settlement  if  it  appeared  that  he  had  acted  in  good 
faith  and  intended  to  reside  upon  the.  land,  but  his  failure  to  make 
sufficient  improvements  upon  the  land,  connected  with  the  fact  that  he 
had  a  comfortable  home  within  a  short  distance,  leads  the  Department 
to  believe  that  his  settlement  was  not  initiated  in  good  faith. 

But  resolving  all  doubt  upon  this  question  in  favor  of  the  contestant, 
and  assuming  that  his  settlement  was  made  in  good  faith,  it  appears 
upon  a  further  examination  of  the  record  that  from  about  the  time  of 
the  filing  of  his  affidavit  of  contest,  up  to  the  hearing  in  this  cause,  a 
period  of  nearly  two  years,  he  had  not  improved  the  land  nor  estab- 
lished his  residence  thereon.  His  failure  to  do  this  is  alleged  to  be  the 
result  of  threats  of  violence  upon  the  part  of  the  defendant-appellant. 

In  HaU  et  aU  v.  Stone  (16  L.  D.,  199),  it  was  held  inter  alia  (syllabus) : 

A  homesteader  who  claims  priority  of  right  by  virtne  of  an  aUeged  settlement, 
most  comply  with  the  settlement  laws  and  cannot  defer  the  establishment  and 
maintenance  of  residence  until  the  allowance  of  his  application  to  enter. 

This  prox>osition  was  again  announced  in  the  recent  case  of  Mclnnis 
et  al.  V.  Cotter  (21  L.  D.,  97),  wherein  it  was  said  that 

One  who  claims  the  right  to  make  a  homestead  entry  on  account  of  priority  of 
settlement  must  show  that  the  alleged  settlement  was  followed  by  the  establish- 
ment and  maintenance  of  residence. 

On  page  98  of  the  same  opinion,  it  is  said: 

It  is  maintained  that  as  no  entry  had  been  aUowed,  Mclnnis  was  not  compelled  to 
keep  np  residence  on  t^e  land  pending  such  allowance.  This  position  is  not  weU 
taken.  He  must  stand  either  upon  his  application  to  enter,  or  upon  his  settlement. 
He  can  gain  no  superior  rights  by  the  application  inasmuch  as  it  was  made  simul- 
taneously with  that  of  Cotter  and  McAlpine,  and  the  only  ground  upon  which  he 
can  stand  being  that  of  prior  settlement,  it  became  incumbent  upon  him,  in  order 
to  present  such  a  case  as  would  lead  to  the  allowance  of  his  entry,  to  show  not  only 
T  xor  settlement,  as  settlement  in  itself  confers  no  rights  to  anyone,  but  continuous 
residence.    This  he  has  failed  to  do. 

The  law  requires  an  entryman  whose  entry  is  under  attack,  to  com- 
ply with  the  terms  of  the  law.  It  is  equallj^  binding  in  this  respect 
upon  him  who  claims  the  right  of  entry  in  a  contest  proceeding  by 
reason  of  a  prior  settlement.    Having  failed  to  establish  and  maintain 
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residence  upon  the  land,  as  required  by  the  Department  in  the  case 
quoted,  the  contestant  sets  up  as  a  reason  for  his  failure  to  comply  with 
the  law,  the  making  of  threats  upon  the  part  of  the  defendant,  which 
intimidated  him  and  prevented  him  from  so  doing. 

The  testimony  upon  this  question  submitted  at  the  hearing  was  as 
follows: 

The  contestant,  Foote,  testified  that  he  sent  his  son  upon  the  land  to 
do  some  plowing;  that  the  boy  quit  work  and  returned  to  him  and 
stated 

that  McMillan  and  Mollison  had  ordered  him  off,  and  to  stay  off,  and  for  him  to  come 
to  see  me  and  tell  me  if  we  did  not  keep  off  the  land  in  question  he  had  a  right  to 
shoot  as; 

that  he  saw  the  boy  talking  with  McMillan  and  Mollison  but  did  not 
hear  what  they  said;  that  he  went  to  see  McMillan  but  found  him  in 
bed  and  he  would  not  get  up ;  that  he  was  on  the  SW.  ^  of  Sec.  1.  T.  128, 
B.  48,  when  Mr.  McMillan  and  Mollison  were  talking  to  his  boy. 

The  witness,  Breithauer,  testified  that  Mr.  Mollison  told  him  that  he 
and  Mr.  McMillan  had  told  the  boy  that  if  he  did  not  quit  breaking 
upon  the  land,  McMillan  would  have  the  right  to  shoot  him. 

Mr.  McMillan  states  that  he  ordered  the  boy  to  cease  work,  but  that 
there  were  no  threats  made  about  shooting. 

Mr.  Mollison  stated  that  he  advised  the  boy  to  stop  breaking  but 
that  there  was  no  shooting  spoken  of. 

Upon  this  testimony,  the  local  officers  before  whom  the  testimony 
was  not  taken,  and  whose  opinion  therefore  fails  to  carry  with  it  the 
special  weight  ordinarily  attached  to  it  by  departmental  decisions,  held, 
in  effect,  that  there  was  intimidation. 

The  decision  of  your  office  of  August  8, 1894,  made  no  farther  find- 
ing further  than  to  say:  ^^The  defendant  made  entry  of  the  land  and 
ordered  the  contestant  to  keep  off." 

The  burden  of  proof  rests  upon  the  contestant.  This  is  a  general 
rule  of  accepted  authority  (Greenleaf  on  Evidence,  Vol.  I.,  Sec.  74); 
nor  did  the  burden  shift  upon  the  contestant  showing  prior  settlement, 
as  that  in  itself  would  not,  as  has  already  been  shown,  inure  to  any 
advantage  to  him  since  he  is  required  to  show  a  continuous  residence, 
or  give  some  legal  excuse  for  his  failure  to  do  so  and  to  meet  this,  he 
asserts  intimidation. 

The  testimony  of  Foote  and  Breithauer  is  clearly  incompetent  as 
hearsay.  American  and  English  Encyclopaedia  of  Law,  Vol.  IX,  page 
325. 

Foote  testified  that  his  son  said  that  Mollison  and  McMillan  said  that 
if  he  *'  did  not  keep  off  the  land  he  (McMillan,  presumably)  would  have 
the  right  to  shoot  them."  Breithauer  says  that  Mollison  told  him  that 
he  (Mollison)  and  McMillan  had  told  Foote's  son  that  "if  he  did  not 
quit  breaking  on  the  land  McMillan  had  a  right  to  shoot  him.'' 
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The  testimouy  of  Breithauer  as  to  the  declaration  of  Mollison  is  clearly 
inadmissible.  There  is  no  attempt  made  to  show  that  it  is  a  part  of 
the  res  gesUCy  and  being  hearsay  it  became  incompeteiit.  It  may  be 
said  that  while  this  is  tme  of  Breithauer's  testimony,  that  of  Foote  is 
admissible  as  forming  a  part  of  the  res  gestce.  It  is  not  shown  what 
time  had  elapsed  between  the  making  of  the  threats,  if  they  were  made, 
and  the  alleged  declaration  of  such  threats  by  the  son.  In  order  to 
make  such  a  declaration  admissible  as  a  part  of  the  res  gestce  it  must 
be  shown  that  the  declaration  was  so  nearly  connected  with  the  act  in 
point  of  time  as  to  make  it  a  part  of  the  transaction.  It  is  not  at  all 
clear  from  the  evidence  that  the  declaration  is  brought  within  this  rule. 
But  conceding  it  to  be  admissible  as  a  part  of  the  res  gestce  it  does  not 
strike  me,  in  view  of  all  the  facts  in  the  case,  that  Foote  abandoned 
his  settlement  because  of  threats.  His  own  subsequent  conduct  shows 
that  he  was  not  intimidated  to  the  extent  of  being  afraid  of  bodily 
injury  at  the  hands  of  McMillan,  inasmuch  as  he  went  to  his  house 
alone  at  11  o'clock  in  the  night. 

The  fact  that  Foote  did  not  produce  his  son  as  a  witness  to  prove 
these  threats,  or  account  for  his  absence  will  not  render  the  declaration 
of  his  son  inadmissible  provided  it  is  otherwise  free  from  objection,  but 
it  is  a  very  strong  and  significant  fact  toward  showing  that  the  testi- 
mony as  to  the  threats  is  not  entitled  to  much  credibility. 

When  a  party  offers  testimony  which,  from  its  nature,  shows  that 
there  must  be  better  evidence  of  the  fact  behind  it,  which  evidence  is 
not  produced  and  the  failure  to  produce  it  is  not  accounted  for,  all  of 
the  authorities  agree  that  the  credibility  of  such  testimony  is  thereby 
seriously  affected.  Gfeenleaf  on  Evidence,  Vol.  I,  Sec.  82;  Clifton  v. 
United  States,  4  How.,  242;  The  Sally  Magee  (3  Wall.,  451). 

Thus  the  failure  to  produce  the  son  who  could  give  the  best  evidence 
of  the  alleged  threats  of  McMillan,  can  but  operate  to  affect  the  credi- 
bility of  the  testimony  of  the  father.  Foote  and  McMillan  are  both 
interested  witnesses.  The  testimony  of  Breithauer  is  clearly  incompe- 
tent; and  Mollison  denies  that  there  were  any  threats  made.  It  cannot 
be  said  that  Foote  has  shown  by  a  preponderance  of  testimony  that  he 
was,  or  that  a  man  ordinarily  alive  to  his  interest  would  have  been, 
intimidated,  and  by  such  intimidation  prevented  from  complying  with 
the  law.  The  testimony,  even  if  held  to  be  competent  and  free  from  any 
objection,  only  goes  to  the  extent  of  saying  that  McMillan  had  said  that 
he  would  have  a  right  to  shoot;  there  is  nothing  in  the  testimony  which 
says  that  he  would  do  so. 

There  are  other  circumstances  which  affect  the  credibility  of  Foote's 
testimony.  It  will  be  remembered  that  his  structure  on  the  land  was 
about  four  and  one-half  or  five  feet  high,  without  roof,  door,  window  or 
floor;  yet  he  testified  that  he  took  his  wife  there  for  the  purpose  of  living 
therein  and  that  she,  after  inspecting  it,  declined  to  do  so ;  and  he  seems 
to  wish  to  have  the  Department  believe  that  her  declination  was  the 
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result  of  ber  poor  health.  It  is  hardly  necessary  to  comment  that  a 
robust  woman  could  not  have  lived  in  such  a  dwelling. 

The  mere  fact  that  McMillan  ordered  Foote  and  his  son  off  the  land 
cannot  be  construed  as  intimidation.  It  is  a  manner  of  assertion  of 
title  and  the  law  will  presume  that  he  was  a  law  abiding  citizen.  He 
might  have  had  the  plaintiff  arrested  for  trespass,  but  that  would  not 
have  been  intimidation.  Admitting  for  a  moment  that  Foote  was 
intimidated  by  what  he  asserts  his  son  told  him,  he  had  his  remedy  in 
the  courts  and  could  have  had  McMillan  bound  over  to  keep  the  peace 
which  would  not  have  led  him  into  laches  which  lasted  for  nearly  two 
years. 

For  the  various  reasons  given,  I  am  led  to  hold  that  the  decision 
appealed  from  was  an  error  and  it  is  reversed. 


MINIXG  CLAIM-SURVEY— END  LINE. 

Black  Diamond  Lode. 

For  the  purpose  of  "inclndini;  ground  held  and  claimed  under  a  lode  location  which 

was  made  upon  public  land,  and  valid  when  made,  the  end  line  of  the  survey  of 

.  said  lode  claim  may  be  established  within  the  boundaries  of  a  patented  placer. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March  7, 

1896,  (E.  B.,  Jr.) 

The  decision  of  your  office  of  August  10, 1893,  required^  under  para- 
graphs 50  and  51,  Mining  Begulations  approved  December  10, 1891,  an 
amended  survey  of  the  Black  Diamond  lode  claim,  Pueblo,  Colorado, 
mineral  entry  No.  299,  so  that  the  southerly  end  line  of  the  survey 
thereof  I^o.  7,862,  should  be  established  no  farther  into  the  Mt.  Rosa 
placer  as  patented  April  24, 1893,  than  was  necessary  to  include  said 
lode  to  the  point  where  it  intersected  the  easterly  line  of  the  said  placer. 
As  the  said  survey  then  stood  both  the  side  lines  of  the  claim  entered 
within  the  lines  of  the  said  placer,  the  westerly  side  line  over  two  hun- 
dred and  twenty  feet  and  the  easterly  side  line  over  forty  two  feet. 

An  amended  survey  of  the  claim  made  in  response  to  the  require- 
ment of  August  10, 1893,  was  approved  by  the  surveyor  general  Octo- 
ber 19, 1894,  and  shows  that  the  southerly  end  line  of  the  claim  is 
thereby  established  at  the  point  where  its  easterly  side  line  meets  the 
easterly  side  line  of  the  said  placer,  which  point  is  still  considerably  to 
the  westward  of  the  point  where  the  lode  in  its  outward  course  or  strike 
intersects  the  easterly  line  of  the  placer.  On  November  5, 1894,  your 
office  declined  to  accept  the  survey  as  amended  and  directed  that  an 
amended  survey  be  made  as  required  by  its  decision  of  August  10, 1803. 
Thereupon  claimant  appealed  contending  that  the  amended  survey 
approved  October  19,  1894,  is  in  conformity  with  the  law  and  with  said 
paragraphs  50  and  ^l. 
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The  only  question  presented,  as  will  thus  appear,  is  whether  the 
southerly  end  line  of  the  lode  claim  must  be  established  at  the  point 
where  the  lode  intersects  the  easterly  boundary  line  of  the  said  placer, 
or  may  be  established  at  the  point  where  such  boundary  line  is  met  by 
the  easterly  side  line  of  the  lode  claim.  If  at  the  former  i)oint  the  lode 
claimant  must  lose  a  small  triangle  of  ground  outside  the  said  placer 
and  included  in  his  application  and  entry,  which  may  possibly  embrace 
other  lodes. 


CM-^0-¥. 


Paragraphs  50  and  51  referred  to  above  are  as  follows : 

• 

50.  The  rif^htB  granted  to  locators  under  section  2322,  Revised  Statntes,  are  re- 
stricted to  snch  locations  on  Teins,  lodes,  or  ledges  as  may  be  "situated  on  i^^  public 
domain,^*  In  applications  for  lode  claims  where  the  survey  conflicts  with  a  prior 
valid  lode  claim  or  entry  and  the  ground  in  conflict  is  excluded,  the  applicant  not 
only  has  no  right  to  the  excluded  ground,  but  he  has  no  right  to  that  portion  of  any 
vein  or  lode  the  top  or  apex  of  which  lies  within  such  excluded  ground,  unless  his 
location  was  prior  to  May  10, 1872.  His  right  to  the  lode  claimed  terminates  where 
the  lode,  in  its  onward  course  or  strilse,  intersects  the  exterior  boundary  of  such 
excluded  ground  and  passes  within  it. 
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51.  The  end  line  of  liis  survey  shonld  not,  therefore,  be  established  beyond  such 
intersection,  unless  it  should  be  necessary  so  to  do  for  the  purpose  of  incloding 
ground  held  and  claimed  under  a  location  which  was  made  upon  public  land  and 
valid  at  the  time  it  was  made.  To  include  such  ground  (which  may  possibly  embrace 
other  lodes)  the  end  line  of  the  survey  may  be  established  within  the  conflicting 
survey,  but  the  line  must  be  so  run  as  not  to  extend  any  farther  into  the  conflicting 
survey  than  may  be  necessary  to  make  such  end  line  parallel  to  the  other  end  line 
and  at  the  same  time  embrace  the  ground  so  held  and  claimed.  The  useless  practice 
in  such  cases  of  extending  both  the  side  lines  of  a  survey  into  the  conflicting  sun^-ey 
and  establishing  an  end  line  wholly  within  it,  beyond  a  point  necessary  under  the 
rule  just  stated,  will  be  discontinued. 

The  regulations  in  these  paragraphs  were  approved  December  4, 1884, 
and  have  been  in  force  ever  since.  Their  phraseology  and  arrangement 
were  slightly  changed  by  amendment  November  7, 1895,  bat  the  mean- 
ing remained  unchanged.  Both  paragraphs  relate  to  surveys  of  lode 
claims,  only,  where  such  surveys  conflict  with  each  other,  and  where 
the  ground  within  the  conflict  is  excluded  from  the  application  for 
patent. 

In  terms  these  regulations  do  not  apply  and  upon  their  face  were 
evidently  not  intended  to  apply  to  any  case  of  conflict  between  the  sur- 
veys of  lode  and  of  placer  claims.  In  nq  case  do  they  relate  to  a  con- 
flict between  claims^  since  all  ground  within  the  conflicting  lines  of 
survey,  where  these  regulations  apply  is  expressly  excluded  by  the 
application  for  patent.  The  reason  assigned  in  paragrax)h  51  for  per- 
mitting the  establishment  of  the  end  line  of  the  survey  of  a  valid  prior 
claim  beyond  the  intersection  of  the  lode  with  the  exterior  boundary 
of  the  excluded  ground,  is  in  order  that  ground  held  and  claimed  under 
a  prior  valid  location,  and  which  may  possibly  embrace  other  lodes,  may 
90t  be  lost  to  the  applicant  for  patent.  This  reason  would  seem  to 
apply  with  equal  force  whether  the  other  claim  was  a  lode  or  a  placer 
claim. 

It  is  shown  by  record  evidence  that  the  Black  Diamond  lode  claim 
was  duly  located  upon  the  public  domain  August  20, 1891 ;  and  that 
the  Mt.  Eosa  placer  was  located  September  19,  following.  The  triangle 
of  ground  hereinbefore  mentioned  is  within  the  lines  of  the  lode  loca- 
tion and  has  ever  since  been  held  and  claimed  thereunder.  No  one  is 
contesting  the  right  of  the  lode  claimant  to  any  portion  of  this  ground. 
There  would  seem  to  be  no  good  reason  in  view  of  the  foregoing  facts, 
why,  by  analogy  with  the  practice  obtaining  in  conflicting  surveys  of 
lode  claims,  the  claimant  should  not  be  permitted  to  establish  his  south- 
erly end  line  at  the  point  shown  in  his  amended  survey,  in  order  to 
embrace  the  said  triangle.  The  decision  of  your  ofQoe  herein  is  accord- 
ingly reversed. 
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FORT  SAXDEBS  ABAKIX>NED  MI&ITARY  RESERVATION-DESERT  ENTRY. 

Frank  Simpson. 

The  preference  right  to  make  one  entry  nnder  the  existing  laws  of  land  formerly 
embraced  in  Fort  Sanders  military  reservation,  accorded  by  the  proviso  to  the 
act  of  Jnly  10, 1890,  is  limited  to  ''actual  occupants  thereon''  January  1, 1890, 
and  it  therefore  follows  that  the  right  to  make  a  desert  entry  under  said  proviso, 
can  not  be  exercised  by  one  who  was  not  residing  on  the  land  applied  for  at  said 
date. 

Secretary  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  March 

7, 1896.  (G.  C.  R.) 

Frank  Simpson  lias  appealed  from  your  office  decision  of  December 
15y  1894,  rejecting  his  final  proof,  offered  January  27,  1894,  upon  his 
desert  land  entry  Ko.  3705,  made  December  6, 1890,  for  the  E.  ^  of  the 
NE.  J,  the  N.  i  of  the  SE.  J,  Sec.  32,  T.  15  N.,  R.  73  W.,  Cheyenne, 
Wyoming. 

The  land  is  within  the  original  Fort  Sanders  military  reservation, 
which  was  restored  to  the  public  domain  by  the  act  approved  July  10, 
1890  (26  Stat.,  227). 

The  act  makes  the  lands  subject  to  disposal  under  the  homestead  law 
only,  with  a  proviso: 

That  actual  occupants  thereon  upon  the  first  day  of  January,  eighteen  hundred 
and  ninety,  if  otherwise  qualilied,  shall  have  the  preference  right  to  make  one  entry, 
not  exceeding  one  quarter  section,  nnder  either  of  the  existing  land  laws,  which 
shall  iuclnde  their  respective  improvements. 

It  appears  that  on  October  16, 1894,  your  office  required  Simpson  to 
furnish  an  affidavit,  duly  corroborated,  showing  actual  occupancy  of 
the  land  prior  to  January  1, 1890.  This  requirement  he  undertook  to 
meet  by  filing  an  affidavit,  sworn  to  before  a  notary  public.  This  affi- 
davit reads  as  follows : 

I,  Frank  Simpson,  being  first  duly  sworn,  say,  I  am  the  same  person  who  made 
desert  land  entry  number  3705,  Cheyenne,  Wyoming,  December  6th,  1890,  for  the  fol- 
lowing described  lands,  to  wit : 

The  east  half  of  the  northeast  quarter  and  the  north  half  of  the  southeast  quarter, 
section  thirty  two  (32),  township  fifteen  (15)  north,  range  seventy  three  (73)  west. 

Some  time  during  the  year  1888,  or  prior  thereto,  I  made  settlement  upon  said  lands 
by  enclosing  the  same  with  a  substantial  fence  about  four  miles  in  extent,  and  by 
constructing  ditches  for  the  irrigation  of  said  lands.  I  also  laid  the  foundation  for 
a  house  and  brought  the  materials  upon  the  lands  for  the  purpose  of  its  construction 
and  had  partly  completed  the  building  when  I  obtained  work  on  the  Union  Pacific 
Bailway  as  a  conductor,  between  Laramie  and  Rawlins,  at  which  occupation  I  have 
beeu  employed  ever  since. 

During  the  time  since  my  filing  on  said  land,  I  have  raised  crops  of  hay  by  irriga- 
tion, as  set  forth  in  my  final  proof,  and  have  further  used  the  land  for  pasturing 
stock.  My  absence  from  the  same  has  been  made  necessary  by  my  employment  on 
the  railway,  where  I  have  been  earning  money  for  my  own  support  and  for  the 
improvement  of  said  lands. 

Before  one  has  the  preference  right  to  make  an  entry  of  a  quarter 
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section  of  these  lauds,  ^^  under  either  of  the  existing  land  laws,"  it  most 
appear  that  he  is  an  ^^  actual  occupant  thereon." 

This  implies  that  the  applicant  mast  have  been  a  resident  on  the  land 
January  1, 1890.  (See  departmental  decision  in  case  of  Jabez  B.  and 
Caira  M.  Simpson,  dated  February  4, 1896.)  This  is  made  all  the  more 
certain  when  the  general  laws  relating  to  desert  land  entries  are  con- 
sidered^  and  where  actual  occupation  of  the  land  as  a  resident  is  not 
required,  while  the  right  of  possession  is  a  sine  qua  non  to  a  compliance 
with  the  law. 

The  proviso  to  the  act  of  July  10, 1890  {supra)^  does  not  give  the 
preference  right  to  any  one  to  make  a  desert  entry  upon  the  lands  in 
the  reservation,  but  limits  that  right  to  one  who  is  an  actual  occupant 
upon  the  land  on  January  1, 1890.  If  it  were  not  intended  by  the  act 
to  limit  the  entries  to  actual  residents  upon  the  land,  then  the  limita- 
tion to  ^*-  actual  occupants  thereon"  would  be  without  significance,  for 
occupation  by  mere  possession  without  the  requirement  of  actual  resi- 
dence is  a  right  under  the  general  law  relating  to  desert  entries. 
Moreover,  the  act  opening  this  reservation  was  not  passed  until  July 
10, 1890.  Prior  to  that  date  there  may  have  been  unauthorized  occu- 
pation of  portions  of  the  reservation  by  non-residents  and  efforts  made 
to  irrigate  large  tracts.  Congress  expressly  provided  that  the  lands  be 
^^made  subject  to  disposal  under  the  homestead  law  only,"  with  the 
proviso  that  '<  actual  occupants  thereon  "  be  allowed  to  make  the  one 
entry  under  either  of  the  existing  land  laws,  which  entry  "shall 
include  his  improvements,"  plainly  meaning  that  an  "actual  occupant 
thereon  "  must  be  an  actual  resident  upon  the  land  on  January  1, 1890. 

But  Mr.  Simpson  swears  that  he  made  a  settlement  upon  the  lands 
in  1888  by  enclosing  the  same  with  a  substantial  fence,  four  miles  in 
extent,  and  by  constructing  ditches  for  irrigation.  He  also  partly 
completed  a  house  on  the  land  when  he  obtained  work  on  the  railroad 
as  a  conductor;  that  he  had  since  that  time  raised  hay  on  the  land  and 
pastured  stock;  that  his  absence  has  been  made  necessary  for  his  own 
support  and  improvement  of  the  land.  He  thus  leaves  the  inference 
that  his  home  and  residence  was  on  the  land  January  1, 1890.  If  that 
be  true,  his  absence  for  the  purposes  mentioned  is  excusable,  and  his 
final  proof,  if  otherwise  valid,  might  be  approved. 

There  appears  to  be  no  adverse  claim. 

1  have  therefore  to  direct  that  you  again  call  on  Mr.  Simpson  to 
make  another  sworn  statement  (duly  corroborated),  before  some  officer 
authorized  to  administer  oaths  in  these  cases,  as  to  whether  he  was  an 
actual  resident  upon  the  land  on  January  1, 1890.  When  this  affidavit 
shall  have  been  received,  you  will  pass  in  judgment  upon  the  whole 
case  as  its  merits  may  demand. 

The  decision  appealed  from  is  modified. 
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SURVEY-CERTIFICATB  OF  DEPOSIT-ALASKA. 

South  Olga  Pishing  Station, 

The  provisions  of  Beotion  2403  K.  8.,  as  amended  by  the  act  of  March  3, 1S79,  witb 
respect  to  the  assij^nment  of  certifioates  of  deposit,  are  not  applicable  to  snoh. 
certiiicates  issued  on  deposits  for  surveys  in  the  Territory  of  Alaska. 

Secretary  Smith  to  the  Commissianer  of  the  General  Land  Office^  March 

7,  1896.  (0.  J.  W.) 

The  Arctic  Packing  Company  on  October  Sth,  1891,  deposited  one 
handled  dollars  with  the  Asst.  Treasurer  of  the  IJnited  States  at  San 
Francisco,  California,  to  pay  for  survey  of  a  tract  of  public  land  on  the 
south  shore  of  Olga  Bay  at  the  southerly  shore  of  Kodiak  Island^ 
Alaska,  and  $35,  to  pay  for  office  work  and  stationery,  and  obtained 
certificate  No.  62. 

On  January  8, 1892,  the  Arctic  Packing  Company  executed  a  deed 
of  conveyance  to  the  South  Olga  Fishing  Station, 

in  and  to  its  lands  premises,  improvements,  plant  and  other  property  at  and  about 
its  fishing  station,  situated  on  the  southerly  shore  of  Olga  Bay  near  the  mouth  of 
Salmon  river,  which  Olga  Bay  is  a  tributary  to  Alitka  Bay  at  the  southerly  end  of 
Kodiak  Island  in  Alaska,  containing  about  one  hundred  and  sixty  acres,  more  or 
lees.  And  also  aU  claim,  demand,  right  and  title  to  and  in  money  deposit  No.  62, 
for  $135,  made  October  8,  1891,  by  the  said  party  of  the  first  part  with  the  United 
States  Assistant  Treasurer  at  the  city  of  San  Francisco. 

On  November  22, 1893,  the  South  Olga  Fishing  Station  made  appli- 
cation to  enter  and  purchase  the  land  known  as  survey  No.  47,  covered 
by  its  deed  from  the  Arctic  Packing  Company,  and  offered  said  certifl* 
cate  No.  62,  in  payment. 

The  register  at  Sitka,  Alaska,  reftised  to  accept  said  certificate* 
From  this  decision  the  company  appealed,  and  on  May  2, 1894,  your 
office  affirmed  the  decision  of  the  ex-officio  register.  From  this  decision 
of  your  office  the  South  Olga  Fishing  Station  again  appeals. 

Only  questions  of  law  are  raised  by  the  appeal.  The  ez-offlcio  regis- 
ter and  your  office  concurred  in  finding  that  certificates  of  deposits  for 
surveys  in  Alaska  are  not  assignable  and  as  authority  for  such  finding 
cite  section  2403  Bevised  Statutes,  page  441,  and  paragraph  9,  page  3^ 
General  Land  Office  circular  (12  L.  D.,  583). 

Section  2403  B.  S.,  is  as  follows : 

Where  settlers  make  deposits  in  accordance  with  the  provisions  of  section  2401, 
the  amount  so  deposited  shall  go  in  part  payment  for  their  land  situated  in  the 
townships,  the  surveying  of  which  is  pa\ti  for  out  of  such  deposits;  or  the  certiiicates 
issued  for  such  deposits,  may  be  assigned  by  endorsement  and  be  received  in  pay- 
ment for  any  public  lands  of  the  United  States  entered  by  settlers  under  the  pre- 
emption and  homestead  laws  of  the  United  States,  and  not  otherwise. 

Paragraph  9  of  the  circular  above  referred  to  reads  as  follows : 

The  provisions  of  section  2403  of  the  Revised  Statutes  as  amended  by  the  act  of 
March  3,  1879  (20  Stat.,  352),  relating  to  the  assignment  of  certificates  by  endorse* 
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ment,  are  not  applicable  to  certificates  of  deposits  for  sarveys  in  Alaska  nnder  said 
act  of  March  3,  1891,  for  the  reason  that  the  former  statute  contemplates  thenseof 
the  certificates,  after  assignment,  by  settlers  under  the  pre-emption  and  homestead 
laws  of  the  United  States,  and  not  otherwise.  Therefore  these  triplicate  certificates 
^c&n  only  be  used  by  the  respective  depositors,  in  payment  for  lands  in  Alaska. 

In  construing  section  2403  B.  S.,  your  office  held  that  the  pablic  land 
laws  had  not  been  extended  over  the  territory  of  Alaska,  thereby  per- 
mitting entries  under  pre-emption  and  homestead  laws,  and  that  said 
isection  had  no  force  in  said  territory.  This  holding  I  think  is  correct 
and  your  office  decision  is  approved. 


RAILROAD  LiAKDS-ACT  OF  JANUARY  »3,   1896. 

LUELLA  WaSSON. 

Py  the  terms  of  the  amendatory  act  of  Jamiary  23, 1896,  the  right  of  purchase  under 
section  3,  act  of  September  29, 1890,  conferred  upon  persons  who  settled  with 
intent  to  buy  from  the  company,  is  not  defeated  by  the  non-contiguity  of  the 
tracts  applied  for. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 
(J.  J.  H.)  7,  1896.  (W.  A.  E.) 

On  March  18, 1893,  Luella  Wasson  made  cash  entry  No.  3525,  under 
the  act  of  September  29, 1890  (26  Stat.,  496),  for  lots  1,  2,  3,  and  4,  of 
Sec.  1,  T.  2  S.,  B.  1 7  E.,  and  cash  entry  No.  3526  for  the  N.  i  of  the 
NE,  i,  the  SW.  i  of  the  NE.  J,  and  the  NW,  J  of  the  SE.  J  of  Sec  7, 
T.  2  S.,  B.  18  E.,  The  Dalles,  Oregon,  land  district. 

As  the  tracts  covered  by  these  two  entries  were  not  contiguous,  and 
it  appeared  that  the  right  to  purchase  was  based  solely  on  settlement, 
which  settlement  was  made  on  the  land  covered  by  entry  No.  3526,  yoor 
office,  by  letter  of  November  12,  1894,  held  cash  entry  No.  3525  for 
cancellation. 

From  this  action  claimant  has  appealed. 

It  appears  from  the  corroborated  affidavit  of  appellant  that  she  is 
the  widow  of  James  B.  Wasson  ^  that  in  1885  said  James  B.  Wasson 
settled  upon  and  took  possession  of  all  the  land  above  described  with 
the  intention  of  purchasing  the  same  from  the  Nol^thern  Pacific  Bail- 
road  Company;  that  he  applied  to  purchase  said  lands  from  said  com- 
pany and  received  in  reply  a  letter  stating  that  the  condition  of  the 
grant  was  so  uncertain  the  company  was  not  in  a  position  or  was  not 
willing  to  make  any  agreement  of  sale  at  that  time;  that  James  B. 
Wasson  remained  in  possession  of  all  of  said  land  up  to  the  time  of  bis 
'death,  which  occurred  January  23, 1888;  that  since  his  death  appellant 
lias  held  said  tracts  in  like  manner;  that  both  of  the  tracts  have  been 
fenced  and  all  of  the  land  is  under  cultivation,  except  about  forty-five 
acres  of  one  tract  and  ten  acres  of  the  other;  and  that  the  total  value 
of  the  improvements  is  about  $1,000. 
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Go  Jannary  23, 1896,  an  act,  amendatory  of  the  act  of  September  29, 
1890,  was  approved  (Public  No.  8).  The  proviso  to  said  amendatory 
act  reads  as  follows: 

Provided,  That  actual  residence  upon  the  lands  by  persons  claiming  the  right  to 
purchase  the  same  shall  not  be  required  where  such  lands  have  been  fenced,  culti- 
vated, or  otherwise  improved  by  such  claimants,  and  such  persons  shall  be  permitted 
to  purchase  two  or  more  tracts  of  such  lands  by  legal  subdivisions,  whether  contigu* 
ous  or  not,  but  not  exceeding  three  hundred  and  twenty  acres  in  the  aggregate. 

This  proviso  covers  the  present  case,  and  Lnella  Wasson  must  accord- 
ingly be  allowed  to  complete  the  purchase  of  the  two  tracts  applied  for 
by  her. 

Your  office  decision  is  reversed. 


RAILROAD  GRANT—CONFLICTING  GRANTS-PARTITION  OF  LANDS. 

Union  Pacific  R.  R.  Co. 

In  the  partition  of  lands  within  the  overlapping  limits  of  the  grants  to  the  Unioa 
Pacifio  R.  R.  Co.,  and  the  Kansas  Pacific  Ry .  Co.,  the  companies  alone  were  parties 
thereto,  and  each  must  look  to  its  grant  within  said  limits  as  the  source  of  its 
title,  and  not  to  the  award  under  said  partition. 

Secretary  8mith  to  the  Oommissioner  of  the  General  Land  Office^  March 

7,  1896.  (0.  J.  W.) 

In  reference  to  the  application  of  the  Land  Commissioner  of  the  Union 
Pacific  Railroad  Company,  for  patent  to  N.  J  NW.  J,  Sec.  25,  T.  7  8., 
B.  7  E.,  Topeka,  Kansas,  your  office  reports  and  finds,  under  date  Octo- 
ber 8, 1894,  as  follows : 

Register  and  Receiver,  Topeka,  Kansas. 

Sirs:  On  May  27, 1882,  the  Central  Branch,  Union  Pac.  R.  R.  Co.,  listed  per  list 
No.  18,  Concordia  office  the  whole  of  Sec.  25,  Tp.  7  8.,  R.  7  £.,  then  situated  in  that 
district,  and  all  of  the  section  except  the  N.  \  NW.  i,  was  patented  to  the  company 
April  10;  1886,  but  this  tract  was  omitted  from  the  patent  for  the  reason  that  at  the 
date  of  the  definite  location  of  the  company's  road.  May  29,  1868,  it  was  embraced 
in  homestead  entry  No.  2626,  made  May  28, 1868,  by  one  Frederick  Abramson,  whose 
entry  was  subsequently  canceled. 

This  land  falls  within  the  overlapping  limits  of  the  grants  to  this  company  and  the 
Kansas  Pac.  Ry.  Co.,  and  both  were  made  by  the  same  acts  of  Congress,  viz. :  July 
1, 1862  (12  Stat.,  489),  and  the  amendatory  act  of  July  2, 1864  (13  Stat.,  356).  The 
road  of  the  former  was  definitely  located  May  29, 1868,  of  the  latter  January  11,  1866. 

In  1880  the  companies  agreed  to  partition  the  lands  lying  in  the  conflicting  limits 
of  their  grants,  and  appointed  Samuel  J .  Gilmore  to  make  the  division .  To  the  former, 
he  awarded  34,670.89,  to  the  latter,  39,375.53  acres.  The  award  was  approved  by  both 
companies,  on  the  basis  of  valuation,  and  the  Kansas  Pacific  Company  relinquished 
to  the  Central  Branch  Union  Pac.  Co.,  all  claims  to  the  lands  allotted  by  said  Gilmore 
to  it  (C.  B.  U.  P.  Company)  in  list  "B^^  now  on  file  in  this  office,  and  the  tract  in 
question  is  included  in  said  list  "B'\ 

Under  the  law,  as  construed  by  the  supreme  court  in  the  case  of  Kansas  Pao.  By. 
Co.  V.  Dnnmeyer  (113  U.  S.,  629),  the  land  was  excepted  from  the  grant  to  the  Central 
Branch  U.  P.  Co.,  by  the  entry  of  Abramson,  which  was  subsisting  when  the  right  of 
that  company  attached. 
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Its  selection  of  tlie  tract  is  therefore  held  for  cancellation,  snbject  to  the  right  of 
appeal  within  sixty  days. 

The  land  commissioner  of  the  Union  Pao.  Ry.  Co.,  successor  to  the  Kansas  Pacific 
Ry.  Co.,  now  insists  that  the  tract  should  be  patented  to  that  company. 

While  it  is  true  that  the  road  of  that  company  was  definitely  located  befor« 
Abramson  made  his  entry,  and  the  land  was  not  excepted  from  that  grant,  it  is  a 
fact  that  the  company  is  only  entitled  to  a  moiety  of  the  lands  in  the  OTerlappiof 
limits,  which  it  received  In  the  award  on  the  partition,  in  satiafiMstion  of  its  gnmt 
as  to  that  part  of  it. 

Since  the  company  accepted  the  award,  as  the  result  of  a  voluntary  stipolstion, 
and  relinquished  all  claim  to  the  lands  awarded  to  the  other  company,  it  cumot 
now  consistently  assert  any  claim  to  lands  which  of  its  own  volition,  it  had  waived 
all  right  to. 

Should  this  decision  become  final,  the  selection  of  the  tract  by  the  oompaoy,  first 
named  above,  will  be  canceled  and  the  land  held  subject  to  entry  by  the  first  qualified 
applicant. 

The  companies  will  be  notified  by  this  office  of  this  action.  Make  note  hereof  on 
your  records. 

The  Uulon  Pacific  R.  E.  Go.  appeals  from  said  decision  allegiug  that 
it  was  error  under  the  statement  of  facts,  to  hold  its  selection  of  the 
land  in  question  for  cancellation  and  to  deny  its  right  to  patent  for 
the  same  as  successor  to  the  rights  of  the  Kansas  Pacific  B.  B.  Go. 

Under  their  grants,  each  of  the  companies  named  was  seized  of  all 
the  lands  within  the  overlapping  limits  of  its  grant,  though  each  was 
entitled  to  a  moiety  only  of  the  lands  within  such  limits.  The  two 
companies  were  alone  parties  to  the  partition.  The  partition  was  not 
the  source  of  title  as  to  either,  but  after  partition,  each  must  revert  to 
its  grant  as  the  origin  and  source  of  title  to  the  land  awarded  to  it. 
The  Union  Pacific  B.  B.  Go.  would  not  therefore  be  entitled  to  patent 
for  the  tract  involved  which  was  covered  by  Abramson's  homestead 
entry  at  the  date  of  the  definite  location  of  the  company's  road.  Your 
office  decision  is  accordingly  approved. 


RAIL.ROAD  GRANT— LAND  KXCEPTED-SETTL.EMEXT  RIGHT. 

BOUHHOEFEB  V.  ST.  PAUL,   MINNEAPOLIS  AND  MANITOBA  BY.  CO. 

Land  embraced  within  the  settlement  claim  of  a  qualified  pre-emptor  at  date  of 
definite  location  is  excepted  from  the  graatf  even  though  snch  claim  is  Derer 
asserted  by  a  filing  or  entry. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Offloe^  March 

11,  1896.  (G.  C.  R) 

The  St.  Paul,  Minneapolis  and  Manitoba  Bailway  Company  has 
appealed  from  your  office  decision  of  October  9,  1894,  which  affirmed 
the  action  of  the  register  and  receiver  recommending  that  the  applica- 
tiou  of  Louise  Boumhoefer  to  make  homestead  entry  of  the  NE.  \  of 
Sec.  1,  Tp.  130  K,  B.  40  W.,  St.  Cloud,  Minnesota,  be  allowed. 
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It  appears  that  the  tract  is  within  the  ten-mile  (primary)  limits  of 
the  grant  in  aid  of  the  St.  Vincent  extension  of  the  said  road,  as  fixed 
by  the  map  of  definite  location  filed  December  19,  1871,  and  was  listed 
on  account  of  the  grant  October  28,  1879,  list  6. 

It  appears  also  that  the  tract  is  within  the  forty  mile  indemnity  limits 
of  the  Northern  Pacific  Eailroad,  definitely  located  November  21,1871, 
but  outside  of  the  withdrawal  on  general  route.  The  last  named  com- 
pany has,  however,  made  no  application  to  select  the  tract  in  dispute, 
and  is  therefore  not  a  party  to  the  controversy. 

The  facts,  which  are  not  disputed,  are  recited  in  your  said  office 
decision,  and  are  as  follows : 

In  the  &11  of  1870  (prior  to  the  date  of  definite  location  of  said  road, 
December  19, 1871): 

Peter  Hanson  moved  on  the  tract,  built  a  skanty,  broke  some  land,  and  co&tinned 
to  live  there  until  May  or  June,  1877;  that  the  said  Hanson,  during  said  period,  was 
qualified  to  make  either  a  pre-emption  or  a  homestead  entry ;  that  when  Hanson 
removed  from  the  land  Andrew  Nelson  moved  on,  and  was  succeeded  by  Franz  Anton 
Boumhoefer;  that  the  present  appUcant  is  the  widow  of  the  said  Bonmhoefer  and 
has  continaed  to  live  upon  and  cultivate  said  fiarm  since  the  death  of  her  husband 
in  18S8;  that  she.  has  eight  children  to  support,  and  that  her  improvements  on  said 
tract  are  valued  at  $1500.00. 

While  not  denying  that  the  land  was  settled  npon  and  occupied  by  a 
qualified  pre-emptor  at  the  date  of  definite  location,  yet  the  company 
insists  that  inasmuch  as  the  settler  on  the  land  at  date  of  definite  loca- 
tion feiiled  to  assert  any  claim  by  placiug  it  of  record,  that  the  right  of 
pre-emption  or  homestead  did  not  thereby  attach;  and  that  it  is  not 
competent  for  other  parties  who  settled  long  after  definite  location  to 
allege  and  prove  that  the  former  occupant  had  a  valid  claim,  when  such 
claim  was  never  asserted  by  a  filing  or  entry. 

The  settlement  and  residence  on  the  land  of  Hanson,  a  qualified 
pre-emptor,  from  1870  to  1877,  was  the  initiation  of  a  right,  and  that 
right  had  attached  at  the  date  of  definite  location.  Such  being  the  fact, 
the  land  was  thereafter  excepted  from  the  grant,  and  the  company  was 
entitled  to  select  indemnity  therefor  under  the  terms  of  the  granting 
act.  Northern  Pacific  R.  R.  Oo.  v.  Evans,  7  L,  D,,  131;  Northern 
Pacific  R.  R.  Co.  v.  Bowman,  idem.,  238;  Northern  Pacific  R.  R.  Co. 
t.  Anrys,  8  L.  D.,  362. 

The  judgment  appealed  from  is  affirmed. 


Austin  v.  Luey  bt  al. 

Motion  for  review  of  departmental  decision  of  December  28, 1896,  21 
L.  D.,  507,  denied  by  Secretary  Smith,  March  11, 1896. 
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SCHOOL  IXDEMNITY  SBLECTIOX-MIXERAri  LAXDd. 

The  State  of  Galifobnia. 

School  indemnity  selections  of  land  retomed  as  mineral  will  not  be  allowed  withoat 
due  compliance  with  the  regulations  requiring  notice  of  the  application,  and 
affirmative  proof  as  to  the  character  of  the  land. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  March 

11, 1896.  (P.  J.  C.) 

It  apx>6ar8  that  the  State  of  Galifomia,  on  October  23, 1894,  offered 
for  filing  three  indemnity  selection  lists,  numbered  2400, 2403  and  2404, 
for  lands  described  in  townships  6  and  7,  ranges  12  and  13  E.,  Sacra- 
mento land  district,  which  were  rejected  by  the  local  officers,  because 
the  lands  had  been  returned  as  mineral  in  character.  The  State 
appealed,  and  your  office  by  letter  of  Siiarch  4, 1895,  affirmed  the  action 
below,  whereupon  it  prosecutes  this  appeal,  alleging  that  it  was  error 
to  refuse  the  indemnity  selections;  that  they  should  have  been  allowed 
and  then  a  hearing  ordered  to  establish  their  character. 

The  position  assumed  by  the  State  is  entirely  unwarrantable. 
Amended  rule  110  of  ^<  United  States  Mining  Laws  and  Regulations 
Thereunder,"  of  December  1, 1894,  promulgated  July  2, 1894  (19  L.  D., 
5),  reads  as  follows: 

In  case  of  application  to  enter,  locate,  or  select  such  lands  as  agricnltaral,  nnder 
laws  in  which  the  submission  of  final  proof  after  due  publication  and  posting,  is  not 
required,  notice  thereof  must  first  be  given  by  publication  for  thirty  days  and  post- 
ing in  the  local  office  during  the  same  period,  and  affirmative  proof  as  to  the  char- 
acter of  the  land  submitted.  In  the  absence  of  allegations  that  the  land  is  mineral, 
and  upon  compliance  with  this  requirement,  the  entry,  location,  or  selection  mil  be 
allowed,  if  otherwise  regular. 

This  rule  was  in  force  at  the  time  the  application  to  make  these  indem- 
nity selections  was  presented,  and  it  was  incumbent  on  the  State  to 
comply  therewith  before  they  could  be  allowed. 

Tour  office  iudgment  is,  therefore,  affirmed. 


KiNswA  V.  Northern  Pacific  R.  B.  Oo. 

Motion  for  review  of  departmental  decision  of  December  4, 1895, 21 
L.  D.,  457,  denied  by  Secretary  Smith,  March  11, 1896. 
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APPMCATIOX  TO  ENTER^PRIORITY. 

Caleb  C.  Williamson. 

An  applicADt  for  the  right  of  entry  who,  under  a  rule  adopted  by  the  local  offioe, 
deposits  his  application  and  receives  a  number  corresponding  to  his  place  in  the 
line  of  applicants,  and  thereafter  fails  to  respond  to  such  number  when  it  i» 
reached  and  called,  loses  his  priority  as  against  a  subsequent  intervening  appli- 
cant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  March 

11, 1896.  (0.  J.  W.) 

On  the  11th  of  December,  1893,  Caleb  C.  Williamson  lodged  in  the 
land  office  at  Enid,  Oklahoma,  an  application  to  enter  lots  3  and  4  and 
the  S.  J,  NW.  i  of  Sec,  2,  T.  23  N.,  K.  7  W.,  which  was  permitted  by  the 
local  officers  io  facilitate  business,  said  applications  to  be  completed  by 
such  applicants  responding  to  their  number  in  line,  when  it  was  there- 
after called,  and  paying  the  filing  fees  and  receiving  receiver's  duplicate 
receipt.  Williamson  failed  to  respond  to  his  number  when  his  applica- 
tion was  reached. 

December  15, 1893,  Robert  H.  Stormont  made  application  for  same 
land,  and  was  allowed  to  make  entry. 

On  the  oth  of  January,  1894,  Williamson  sought  to  complete  hi» 
application  of  the  11th  of  December,  which  was  rejected  because  of 
conflict  with  Stormont's  entry. 

From  this  action  Williamson  appealed  and  on  October  10, 1894,  your 
office  affirmed  the  finding  of  the  local  officers.  Williamson  has  appealed 
from  said  last  named  decision.  The  terms  upon  which  his  application 
vas  received  not  having  been  complied  with,  Stormont's  entry  was 
properly  allowed,  and  if  Williamson  has  settlement  rights,  his  remedy 
is  by  contest  of  Stormont's  entry. 

Your  office  decision  is  affirmed. 


White  v.  Dodge. 

Motion  for  review  of  departmental  decision  of  December  16, 1895^ 
21  L.  D.,  494,  denied  by  Secretary  Smith,  March  11, 1896. 
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CONTEST  PROCKEDINGS-PRACnCE-COSTS. 

Hall  v.  Lake. 

A  contest  may  be  properly  dismissed  where  the  contestant  declines  to  pay  the  cost  of 
taking  the  testimony  on  the  part  of  the  contestee,  and  waives  the  preferred  right 
of  entry,  and  it  is  apparent  that  such  waiver  is  not  in  good  faith. 

JSecretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Marc^ 

11,  1896.  (E.'  E.  W.) 

Oil  the  11th  of  September,  1893,  the  above  named  contestee,  Bessie  J. 
Lake,  made  homestead  eotry  of  the  S.  ^  SW.  ^  Sec.  2,  and  the  S.  J  SE.  J 
Sec.  3,  T.  16  N.,  R.  15  W.,  at  Kingfisher,  Oklahoma.  On  the  3l8t  of  Octo- 
ber, 1893,  she  was  granted  leave  of  absence  for  one  year,  alleging  in  her 
application  that  she  had  made  settlement  on  the  14th  of  September, 
1893,  built  a  house  twelve  by  fourteen  feet  in  size,  and  resided  there 
ever  since;  that  she  had  two  children,  nine  and  seven  years  old;  that 
the  oldest  of  these  was  sick;  that  because  of  the  great  distance  to 
medical  aid,  and  her  means  being  exhausted,  she  desired  leave  for  the 
purpose  of  going  where  she  could  get  work  whereat  to  make  a  living 
for  herself  and  children,  and  to  make  money  to  improve  her  claim;  that 
she  had  no  team  or  tools  to  work  with. 

On  the  12th  of  September,  1893,  the  contestant,  W.  B.  Hall,  made 
homestead  entry  of  the  NW.  J  sec.  11,  T.  16  N.,  R.  14  W.,  and  on  the 
11th  of  January,  1894,  in  the  absence  of  Mrs.  Lake,  he  filed  affidavit  of 
contest  against  her  entry,  alleging  failure  to  establish  residence,  aban- 
donment^ that  her  leaveof  absence  was  contraryto  lawand  void;  that  she 
was  a  married  woman  and  not  the  head  of  a  family,  her  husband  being 
alive  and  not  divorced,  and  therefore  not  qualified  to  enter;  and  asking 
to  be  allowed  to  prove  his  allegations,  and  to  pay  the  expenses  of  the 
bearing.  Sometime  between  that  date  and  the  21st  of  May,  1893^  the 
day  set  for  the  hearing,  (the  date  is  not  shown  with  certainty)  he 
applied  for  leave  to  change  his  entry  f^om  the  land  therein  described 
to  the  land  embraced  in  Mrs.  Lake's  entry. 

At  the  hearing,  after  Hall  had  introduced  his  testimony  Mrs.  Lake 
had  a  witness  sworn  in  her  behalf,  and  then  Hall  announced  that  he 
waived  his  preferred  right  of  entry  under  the  contest,  and  demanded , 
that  Mrs.  Lake  be  required  to  pay  the  cost  of  taking  and  transcribing 
lier  part  of  the  testimony,  as  provided  in  rule  55  of  the  Rules  of  Prac- 
tice. He  also  announced  his  refusal  to  pay  any  part  of  the  costs  of 
taking  and  transcribing  Mrs.  Lake's  testimony,  and  thereupon  she 
moved  to  dismiss  the  contest,  which  motion  the  register  and  receiver 
sustained.  Hall  appealed,  and  on  the  30th  of  October,  1894,  the  Com- 
missioner of  the  General  Land  Office  affirmed  the  action  of  the  register 
and  receiver  in  dismissing  the  contest,  and  also  rejected  Hall's  applica- 
tion to  amend  or  change  his  entry.  Hall  then  appealed  to  the  Depart* 
ment. 
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The  decision  of  the  Commissioner  is  correct.  Hall's  application  to 
enter  the  land  was  pending,  and  it  is  obvions  that  he  thought  it  would 
take  precedence  in  the  event  of  the  cancellation  of  Mrs*  Lake's  entry, 
and  that  his  offer  to  waive  his  preferred  right  was  but  a  subterfuge  to 
evade  payment  of  the  costs,  the  condition  upon  which  the  law  gives 
him  the  preferred  right  to  enter. 

The  decision  of  the  Commissioner  of  the  General  Land  Office,  both  as 
to  the  dismissal  of  the  contest  and  rejection  of  the  application  to  amend 
the  entry,  is  affirmed. 

McChrystal  bt  al.  v.  Eube£A  Townsite. 

Motion  for  review  of  departmental  decision  of  December  4, 1895,  21 
L,  D.,  478,  denied  by  Secretary  Smith,  March  11, 1896. 


PRACTICE— APPEAL-HEAKING. 
BOSWBLL  ET  AL.  V.  WATKINS. 

Tho  acceptance  of  an  appeal  filed  ont  of  time,  and  consideration  thereof  with  other 
appeals  InTolving  the  same  land,  by  ordering  a  hearing  to  determine  the  rights  of 
all  parties,  cures  any  defect  therein,  in  the  absence  of  objection  thereto  prior 
to  the  hearing  so  ordered. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  March 

11,  1896.  (A.  E.) 

This  is  an  appeal  by  Boswell  and  Hance  from  your  office  decision  of 
October  18, 1895,  allowing  the  application  of  Watkins  to  make  home- 
stead entry  of  the  NW.  i  of  Sec.  4,  Tp.  16  N.,  R.  2  W.,  Guthrie,  Okla- 
homa. 

Watkins  made  application  on  April  27, 1889,  Boswell  on  May  8, 1889, 
and  Hance  July  24, 1889.  All  these  applications  were  rejected  because 
of  the  pending  application  of  certain  townsite  settlers  for  the  same 
land. 

Boswell  and  Hance  appealed  from  the  rejection  of  their  applications 
on  May  8,  and  August  9,  respectively,  but  Watkins  did  not  appeal  until 
September  6, 1889.  None  of  these  appeals  appear  to  have  been  con- 
sidered by  your  office,  but  as  the  Department  on  January  13, 1891  (12 
L.  D.,  653),  rejected  the  townsite  application,  your  office,  on  July  24, 
1891,  returned  the  applications  of  Watkins,  Boswell  and  Hance,  and 
directed  that  a  hearing  be  had  to  determine  who  had  the  prior  right  to 
make  entry  of  the  land.  In  ordering  this  hearing  your  office  directed 
that  in  deciding  the  question, 

Yon  wiU  take  into  consideration  the  qualifications  of  the  applicants,  the  priority 
and  legality  of  their  initial  acts,  and  the  efforts  made  to  maintain  their  respective 
claims. 

At  this  hearing  all  parties  were  represented,  and  on  July  5, 1894,  the 
local  office  found  tliat  Watkius  was  the  first  to  settle  upon  the  land; 
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that  shortly  after  filing  his  application,  and  after  he  had  followed  np 
his  settlement  by  acts  of  improvement,  he  was  taken  sick  and  went  to 
Kansas  for  medical  treatment;  that  while  there  he  received  wordtliat 
his  wife  was  dangerously  ill  in  Michigan,  and  he  went  there,  but  did  not 
arrive  until  after  his  wife  had  died ;  that  he  was  unable  through  sickness 
to  return  to  the  laud  until  August,  1889.  The  office  then  recommended 
that  the  applications  of  Boswell  and  Hance  be  rejected  and  that  of 
Watkins  allowed. 
Hance  and  Boswell  appealed,  and  on  April  26,  1895,  your  office  held 

that  Watkins,  by  his  failure  to  appeal  in  time  from  the  rejection  of  his  application 

to  enter forfeited  whatever  rights  he  had  acquired  as  a  settler as 

against  an  intervening  adverse  claim,  unless  there  exists  some  good  reason  for  his 
failure  to  appeal  which  will  excuse  him. 

Your  office  then  rejected  the  applications  of  Boswell  and  Watkins 
and  allowed  that  of  Hance. 

On  a  motion  for  review  your  office,  on  October  18,  1895,  revoked  and 
set  aside  your  decision  of  April  26,1895,  and  allowed  the  application 
of  Watkins. 

From  this  Hance  and  Boswell  appealed. 

When  your  office  accepted  the  appeal  of  Watkins,  though  filed  out  of 
time,  and  considered  it  upon  the  same  basis  as  it  did  the  appeals  of 
Hance  and  Boswell  by  ordering  a  hearing,  any  defect  was  cured,  and 
it  was  too  late  to  raise  the  question  after  the  hearing.  Had  Hanoe 
and  Boswell  desired  to  raise  the  question  of  error  in  your  office  allow- 
ing Watkins  to  be  a  party  to  the  hearing  after  his  failure  to  appeal  in 
time,  they  should  have  appealed  from  that  ruling,  and  their  neglect  so 
to  do  precludes  them  from  raising  the  point  after  the  hearing. 

In  view  of  this,  the  only  question  which  is  left  to  be  considered  by 
the  Department  is  that  for  which  the  hearing  was  ordered,  to  wit,  ^^the 
priority  and  legality  of  their  initial  acts." 

Both  the  local  and  your  office  have  found  that  Watkins  was  the  prior 
settler,  and  that  fact  is  not  disputed  by  the  other  parties  to  the  con- 
troversy. The  testimony  sustaining  this  finding,  your  office  decree 
allowing  the  entry  of  Watkins  is  affirmed. 


HOMESTEAB  ENTRY— MAINTENANCE  OF  RESIDENCE. 

HABY  V.  Gaumnitz. 

A  contract  made  by  a  homesteader  through  which  he  secures  the  cultivation  of  the 
land  by  a  party  who  lives  on  the  land  with  him  for  such  purpose,  and  is  paid  for 
such  service  out  of  the  crops  so  raised,  is  not  inconsistent  with  the  maintenanes 
of  residence. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

11, 1896.  (C.  J.  W.) 

May  11, 1889,  Fred.  Ang.  Wilbelm  Gaumnitz  made  homestead  entry 
Ko.  U,UQ  for  SW.  i,  SW.  J  Sec.  10,  T.  33  N.,  R.  30  W.,  St  Cload^Min- 
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nesota.  July  10, 1894,  lie  ofifered  final  proof  and  Joseph  Hary  appeared 
as  protestant.  On  July  12tli,  1894,  the  local  officers  approved  said  final 
proof,  subject  to  the  right  of  appeal.  August  6,  1894,  Hary  appealed 
to  your  office,  alleguig  that  the  evidence  showed  that  Gaumnitz  had 
not  resided  continuously  on  the  land  for  five  years,  but  had  been  absent 
from  it  for  more  than  two  years  last  past. 

On  November  25, 1894,  your  office  considered  said  appeal  and  final 
proof  and  rejected  the  final  proof.  Pending  Hary's  appeal  Gaumnitz 
died,  and  within  the  time  allowed  for  appeals,  Oscar  Gaumnitz,  as 
special  administrator  of  said  Fred.  Aug.  Wilhelm  Gaumnitz  deceased 
filed  his  appeal  from  your  office  decision. 

That  the  case  is  one  of  some  doubt,  is  indicated  by  the  fact  that  your 
office  and  the  local  officers  found  differently  on  the  question  of  the 
maintenance  of  residtoce  by  the  en  try  man,  during  the  last  two  years 
of  his  entry.  Alter  a  careful  examination  of  the  evidence,  I  am  satis* 
fied  that  the  equities  are  all  with  the  entryman  and  that  the  entry 
should  be  sustained  and  the  final  proof  approved,  unless  the  law  clearly 
demands,  a  different  course.  It  is  clear  that  the  entryman,  an  old  man, 
and  a  widower,  established  his  residence  upon  the  land,  put  all  he  was 
worth  upon  it,  in  improvements,  cleared  twenty-five  to  twenty-eight 
acres,  built  a  dwelling-house,  bam  and  granary  upon  it,  furnished  his 
house  and  resided  upon  the  land  and  cultivated  it  for  three  years. 
These  improvements  are  estimated  at  not  less  than  four  hundred  dol- 
lars. During  the  last  two  years,  he  is  shown  to  have  been  unable  to 
cultivate  the  land  himself  and  he  entered  into  a  contract  with  Joseph 
Hary,  the  protestant,  in  reference  to  the  cultivation  of  the  land,  for  a 
period  of  three  years.  Under  the  terms  of  that  contract,  the  entry- 
man  reserved  the  right  to  continue  his  residence  on  the  land,  allowing 
Hary  to  occupy  the  building  with  him,  and  none  of  its  furniture  was 
removed.  The  proof  shows  that  he  was  frequently  there  during  the 
two  years  in  question,  but  was  absent  a  good  deal  of  the  time  under 
medical  treatment  in  St.  Cloud.  The  terms  of  the  contract  between 
him  and  Hary  seem  to  have  been  that  Gaumnitz  should  furnish  seed  and 
direct  what  crops  should  be  planted  and  that  Hary  should  do  all  necessary 
work  and  receive  as  compensation  one- half  of  all  the  crops,  to  be  paid 
by  Gaumnitz  on  the  place.  The  supreme  court  of  Minnesota,  in  the  case 
of  A.  L.  Porter  v.  Martin  S.  Chandler,  vol.  27,  page  301,  held  a  similar 
contract  to  be  a  contract  for  hire.  If  a  contract  for  hire,  in  contradis- 
tinction to  one  strictly  of  tenancy,  it  would  not  be  inconsistent  with 
the  maintenance  of  residence  upon  the  part  of  the  land  owner.  I  find 
nothing  in  the  proof  or  conduct  of  Gaumnitz  to  indicate  any  intention 
upon  his  part  to  abandon  his  home  and  select  another  residence  and 
the  question  is,  whether  his  absence,  during  his  ill  health,  under  the 
circumstances  disclosed  by  the  record  may  be  excused.  In  my  opinion 
it  should  be,  and  your  office  decision  is  reversed,  and  the  final  proof  of 
Gaumnitz  approved. 
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CONTEST- APFLICATIOX  TO  ENTER— DEATH  OF  CONTESTANT. 

WiLKA's  Heirs  v.  Martin  et  al. 

The  right  of  an  notaal  settler,  with  a  pending  application  to  make  homestead  entry, 
who  dies  before  the  final  determination  of  a  contest  instituted  by  him  against  s 
prior  adveirse  entry,  descends  to  his  heirs,  and  may  be  perfected  by  them  on  the 
cancellation  of  the  entry  under  attack ;  and  this  right  is  in  no  manner  dependent 
upon  th0  provisions  of  the  act  of  July  26, 1892,  with  respect  to  the  hein  of  a 
contestant. 

8ecret4iry  Smith  to  the  Commissioner  of  the  General  Land  Office,  March 

11, 1896.  (I.  D.) 

The  defendants  in  the  case  of  the  Heirs  of  John  H.  Wilka  v,  Robert 
S.  Martin  and  Lillian  S.  Davis,  move  for  a  review  of  departineiital 
decision  of  September  5th,  1895  (unreported),  wherein  their  homestead 
entries  were  held  for  cancellation  as  to  the  W.  J  of  the  NE.  \  of  Sec. 
25,  T.  88  K.,  E.  45  W.,  Des  Moines  land  district,  Iowa. 

No  point  is  raised  in  either  motion,  that  was  not  made  on  the  appeal 
and  considered  in  rendering  the  decision  complained  of. 

This  land  was  included  in  lands  patented  to  Iowa  for  the  Sioax  City 
and  St  Paul  Railroad  Company,  but  became  subject  to  forfeiture 
because  of  the  company's  failure  to  construct  the  road  as  required,  and 
was  by  the  state  reconveyed  to  the  United  States  and  restored  to  entry 
September  12, 1887. 

In  1883  John  H.  Wilka  settled  on  the  land,  and  March  29, 1884, 
applied  to  make  homestead  entry  for  one  hundred  and  sixty  acres  so 
settled  on,  including  the  tract  in  controversy. 

His  application  was  rejected  by  the  local  officers  for  conflict  with  said 
land  grant,  and  he  appealed. 

Action  upon  this  appeal  was  suspended  June  21, 1884,  pending  action 
on  the  rights  of  the  railroad  company  for  these  and  other  lands,  and  no 
action  was  ever  taken  on  the  appeal. 

On  June  19, 1884,  Martin  applied  to  make  homestead  entry  for  one 
hundred  and  sixty  acres  including  the  tract  in  dispute,  which  was 
rejected  for  the  same  reason. 

Appeal  was  taken  and  action  thereon  suspended  as  in  the  Wilka  case. 

The  land  was  restored  to  entry  September  12, 1887,  and  on  that  day 
Martin  filed  his  application  to  enter,  and  on  September  13, 1887,  Wilka 
filed  his  application. 

The  local  officers  without  a  hearing  on  September  15, 1887,  allowed 
Martin's  entry,  and  rejected  Wilka's  for  the  land  in  controversy. 

Wilka  appealed  from  that  finding,  and  asked  for  a  hearing  which 
was  ordered. 

The  evidence  on  the  hearing  showed  that  Wilka  was  the  prior  settler 
on  the  one  hundred  and  sixty  he  claimed,  including  the  tract  in  dis- 
pute; that  he  tried  to  make  entry  and  upon  rejection  of  his  application 
appealed.  He  continued  to  live  on  the  laud  with  his  family  as  a  home 
stead,  and  the  first  day  after  it  was  open  for  entry  he  appeared  at  the 
land  office  to  make  entry. 
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Martin  was  living  upon  a(^oiniug  land  and  appeared  to  enter  the 
land  be  claimed  including  this  tract,  the  day  it  was  open  for  entry. 
The  evidence  shows  that  so  far  as  possessory  right  can  give  an  equity^ 
it  was  with  Wilka.  He  had  lived  on  the  land  as  his  home  tor  four 
years  and  showed  no  laches  in  appearing  to  make  entry  when  it  could 
be  done  legally.  The  only  question  left  then  is  whether  the  heirs  of 
Wilka,  he  having  died  December  29, 1890,  can  complete  the  entry,  after 
the  decision  results  in  favor  of  the  contest  he  inaugurated. 

It  is  urged  that  the  heirs  of  Wilka  cannot  have  the  benefit  of  the 
decedent's  contest  because  it  is  claimed  that  the  act  of  Congress  of 
July  26, 1892  (27  Stat.,  270)  amending  Sec.  2,  of  the  act  of  May  14, 1880 
(21  Stat.,  180)  is  ^^  not  retroactive  and  does  not  give  to  the  heirs  of  a 
contestant,  who  died  prior  to  the  passage  of  the  act,  the  right  to  main- 
tain the  contest." 

In  the  first  place  it  will  be  noticed  that  Wilka  was  not  a  contestant 
sach  as  was  contemplated  in  said  act  of  July  26, 1892,  but  was  an 
actual  settler  on  the  land  with  a  pending  application  to  make  home- 
stead entry  for  the  land;  and  under  such  circumstances  upon  the  death 
of  the  successful  contestant  his  heirs  had  the  right  to  make  entry  before 
the  passage  of  the  amendment  just  cited. 

That  amendment  extended  the  rights  of  a  contestant  under  a  pend- 
ing contest  to  the  heirs  of  "any  person"  who  has  contested. 

A  bona  fide  applicant  for  land  with  an  application  pending  at  the 
time  of  his  death,  had  such  a  right  to  enter  the  land,  as  descended  to 
the  heirs,  before  that  amendment,  even  when  not  settlers  on  the  land. 
Sharrar  v.Teachman  (5  L.  D.,  422);  Southern  Pacific  B.  B.  Go.  v.  Sturm 
(2  L.  D.,  546). 

The  circular  cited  by  attorney  for  Martin  (16  L.  D.,  34),  does  not 
apply  in  this  case. 

The  motion  for  review  is  denied. 


INDL^N  RESERVATION-BOLT^DARY  LINES-RES  JUDICATA. 

Bed  Lake  and  White  Earth  Indian  Besbrvation. 

The  direction  of  the  Secretary  of  the  Interior  that  a  boundary  line  of  an  Indian 
reservation,  as  theretofore  surveyed,  should  be  retraced  and  marked  on  the 
ground,  is  a  final  adjudication  as  to  the  correctness  of  said  line  that  should  not 
be  disturbed  by  his  successor  in  ofiBce. 

The  approved  boundary  line  of  an  Indian  reservation  will  not,  after  a  lapse  of  years, 
be  changed,  where  such  action  will  operate  to  disturb  vested  rights  acquired  in 
good  faith  under  the  previous  executive  action  of  the  Department. 

Where  a  boundary  line  of  a  reservation  that  has  been  long  accepted  by  the  parties 
in  interest  is  attacked,  and  a  different  line  alleged  to  be  the  true  one,  and  there 
is  room  for  doubt,  as  to  which  is  the  true  line,  the  doubt  should  be  resolved  in 
favor  of  the  established  line. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  March 

13, 1896.  (J.  I.  P.) 

On  December  27,  1895,  you  submitted  for  my  approval  a  letter  of 
instructions  to  the  registers  and  receivers  at  Crookston  and  Duluth, 
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Minnesota,  relative  to  the  disposal  of  the  lands  ceded  by  the  Chippewa 
Indians^  which,  as  a  result  of  the  examination  of  a  portion  of  the  land 
in  the  Bed  Lake  and  White  Earth  Indian  reservation,  Minnesota,  under 
the  provisions  of  the  act  of  January  14,  1889  (25  Stat.,  642)  have  been 
classed  as  ^^agricultural"  and  are  therefore  subject  to  disposal  nnder 
the  sixth  section  of  said  act.  In  connection  with  this  matter,  you  sub- 
mitted for  the  consideration  of  the  Department  the  question  as  to 
whether  the  southern  boundary  as  laid  down  in  the  latest  township 
plats  shall  be  considered  as  the  accepted  southern  boundary  of  the  Bed 
Lake  reservation  as  it  existed  before  the  cession  under  the  act  of  Jan- 
uary 14, 1889,  supra. 

1  am  also  in  receipt  of  your  ofSlce  letter  of  February  18,  1896,  in 
answer  to  my  reference  to  you  of  a  letter  from  Mr.  M.  R.  Baldwin,  chair- 
man of  the  Chippewa  commission,  in  regard  to  the  location  of  the  north- 
west boundary  of  the  Bed  Lake  reservation,  for  investigation  and  report 
thereon,  and  of  your  letter  of  February  19, 1896,  transmitting  the  home- 
stead application  of  Livingston  A.  Lydiard  for  the  S.  i  of  the  SE.  } 
of  Sec.  7,  and  the  S W.  J  of  the  S  W.  J  and  lot  6  of  Sec.  8,  T.  148  N.,  R. 
33  W.,  St.  Cloud  land  district,  Minnesota,  on  appeal  from  your  office 
from  the  rejection  thereof  by  the  local  office  at  St.  Cloud;  which  tracts 
are  included  in  the  Red  Lake  reservation,  as  it  is  now  defined  on  the 
township  plats. 

You  also  transmitted  with  your  letter  of  February  19, 1896,  notices 
of  twenty-five  parties  of  their  desire  to  enter  at  the  land  office,  at  St 
Cloud,  certain  tracts  of  land  in  T.  149  N.,  R.  32  W.,  T.  149  N.,  R.  33  W., 
T.  150  N.,  R.  32  W.,  and  T.  151  N.,  R.  32  W.,  which  they  state  they  are 
fiiUy  qualified  to  enter,  but  are  prevented  from  doing  so  by  the  fact  that 
said  lands  are  erroneously  being  treated  as  within  the  ceded  portion  of 
the  Red  Lake  reservation,  which  is  held  to  be  subject  to  disposal  under 
the  act  of  January  14,  1889,  supra, 

I  gather  from  your  letters  of  December  27, 1895,  and  February  18  and 
19, 1896,  and  the  accompanying  papers,  the  facts: 

By  treaty  with  the  Mississippi  bands  of  Chippewa  Indians  of  Feb- 
ruary 22, 1855  (10  Stat.,  1165),  these  Indians  ceded  to  the  United  States 
their  right,  title  and  interest  in  and  to  all  the  lauds  embraced  within 
defined  boundaries. 

By  treaty  with  the  Red  Lake  and  Pembina  bands  of  Chippewa 
Indians,  of  October  2,  1863  (13  Stat.,  667),  the  Indians  ceded  to  the 
United  States  all  their  right,  title  and  Interest  to  all  the  lauds  embraced 
within  described  boundaries. 

Under  the  provisions  of  the  act  of  January  14, 1889  (25  Stat,  642), 
the  Chippewa  Indians  in  Minnesota  ceded  to  the  United  States  all 
their  lands  In  Minnesota  other  than  those  reserved  for  the  purpose  of 
allotment. 

In  accordance  with  the  provisions  of  the  sixth  section  of  the  act  of 
January  14,  18S9,  supra,  for  the  disposal  of  the  lands,  which  may  be 
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classed  as  ^'  agricultural,"  a  portion  of  the  lands  iii  the  Bed  Lake  and 
White  Earth  reservations  are  now  subject  to  disposal.  But  before 
opening  these  lands  to  settlement  and  entry,  it  is  deemed  important  to 
determine  the  correct  boundaries  of  the  ceded  lands,  and  a  question  has 
arisen  as  to  the  true  boundary  lines  of  the  reservation. 
First:  As  to  the  southern  boundary. 

This  boundary  is  described  in  the  treaty  of  February  22, 1855,  supra^ 
as  a  straight  liue  extending  from  the  northern  extremity  of  Turtle  lake 
to  the  month  of  Wild  Bice  river.  This  line  was  first  surveyed  under 
a  contract  made  February  21,  1872,  with  Thomas  G.  Merrill. 

On  December  2, 1884,  the  Commissioner  of  Indian  Affairs  transmitted 
to  this  Department  a  letter  from  the  Indian  agent  at  the  White  Earth 
agency,  dated  October  6, 1884,  m  which  it  was  stated  that  the  Indians 
believed  the  southern  boundary  line  of  said  reservation,  as  established 
by  Merrill,  to  be  erroneous ;  that  it  was  about  two  and  one  half  miles  too 
far  north.  The  Commissioner  of  Indian  Affairs,  in  his  letter  of  trans- 
mittal, stated  that  in  his  opinion  the  claim  of  the  Indians  was  not  well 
founded,  and  even  if  it  were,  he  doubted  the  feasibility  of  changing  the 
boundary  line  at  that  late  date;  and  he  further  stated  that  he  did  not 
know  that  the  correctness  of  that  line  had  ever  before  been  questioned, 
but  that  he  had  no  doubt  that  it  would  be  well  to  have  the  line  rerun 
and  plainly  marked  in  a  durable  manner.  With  the  correctness  of  that 
boundary  line  thus  called  in  question,  and  with  the  matter  thus  fully 
before  him,  the  then  Secretary  of  the  Interior,  under  date  of  January 
26, 1885,  authorized  the  Commissioner  of  the  General  Land  Office  to  let  a 
contract  for  there-survey  of  the  southern  and  southwestern  boundaries 
of  the  Bed  Lake  reservation  ^^  agreeably  to  the  recommendation  of  the 
Indian  Office,"  and  under  date  of  June  22, 1885,  a  contract  was  let  for 
the  re-sorvey  of  that  line  as  established  by  Merrill. 

I  am  of  the  opinion  that  this  was  in  effect  an  adjudication  by  ray 
predecessor  of  the  correctness  of  that  line  and  under  the  decisions  of 
the  Department  is  res  judicata.  Bancho  San  Rafael  de  La  Zanja  (4 
L.D,,482);  Mansfield  t?.  Northern  Pacific  R.B.  Co.  (3  L,  D.,  537);  Robert 
Carrick  (3  L.  D.,  558) ;  and  State  of  Oregon  (3  L.  D.,  595). 

In  view  of  the  holdings  of  this  Department,  as  indicated  above,  and 
the  further  fact  that  the  line  has  been  established  for  more  than  twenty 
years,  I  do  not  believe  that  it  should  now  be  disturbed  but  that  the 
final  action  of  the  Department  with  reference  thereto  of  January  26, 
1885,  should  be  adhered  to  in  order  that  administrative  action  may  not 
become  involved  in  confusion. 

You  will  therefore  dispose  of  the  claims  which  you  state  have  been 
initiated  to  some  of  the  lands  lying  within  the  lines  of  this  boundary 
in  accordance  with  this  holding. 
Second:  As  to  the  northwest  boundary. 

This  boundary  is  described  in  the  second  article  of  the  treaty  of 
October  2, 18(>3,  supraj  as  beginning  at  the  point  where  the  interna- 
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tional  boundary  between  the  United  States  and  the  British  i)os8e8- 
sious  intersects  the  shore  of  the  Lake  of  the  Woods;  thence  in  a  direct 
line  southwestwardly  to  the  head  of  Thief  river;  thence  down  the  main 
channel  of  said  Thief  river  to  its  mouth  on  Red  Lake  river. 

The  question  as  to  the  correctness  of  this  last  boundary  was  pre- 
sented by  Mr.  M.  B.  Baldwin,  Chairman  of  the  Chippewa  commissioD, 
by  letter  of  February  7, 1896. 

It  appears  that  the  first  survey  of  this  line  was  made  by  one  Warreu 
Adfey,  deputy  United  States  surveyor,  under  a  contract  dated  June  17, 
1873.  Adley  began  at  the  initial  point  described  in  the  treaty,  and 
closed  his  survey  at  the  confluence  of  the  north  and  oast  branches  of 
Thief  river  which  he  designated  as  the  head  of  that  stream.  It  appears 
that  upon  the  earlier  plats  of  this  survey  the  stream  below  the  junc- 
tion was  designated  as  << Thief  river"  and  above  the  junction  as  the 
east  branch  and  north  branch,  respectively.  It  appears  also  that  in 
1879,  one  George  F.  Hamilton,  a  deputy  United  States  surveyor,  when 
extending  surveys  over  the  public  lands  within  the  vicinity  of  this 
boundary,  and  when  making  a  re- survey  of  this  boundary,  crosses  the 
"North  Branch''  of  Thief  river  several  times,  always  referring  to  it  as 
the  "North  Branch,"  and  in  his  survey  of  township  exteriors  and  snb- 
divisional  lines  he  refers  to  the  same  stream  as  the  "North  Brancb.^ 
It  appears  also  that  in  the  survey  of  certain  townships  in  April,  1892, 
the  stream  theretofore  called  "North  Branch  of  Thief  river"  is  for  the 
first  time  designated  as  Thief  river  and  the  lake  in  which  it  heads  is 
designated  as  Thief  lake. 

The  evidence  would  seem  to  overwhelmingly  establish  the  fact  that 
at  the  time  Adley  made  his  survey  of  the  northwest  boundary  line,  the 
head  of  Thief  river  was  regarded  as  being  at  the  confluence  of  the  east 
and  north  branches  of  that  stream  and  that  the  "North  Branch"  was 
not  designated  as  the  main  stream  until  nearly  twenty  years  after  the 
establishment  of  the  line  by  Adley,  and  no  reason  is  given  for  that 
designation. 

If  the  head  of  what  was  known  as  the  "North  Branch"  should  now 
be  accepted  as  the  head  of  Thief  river  and  the  northwest  boundary 
changed  to  conform  to  that  view,  great  confusion  would  result  because 
of  the  fact  that  the  public  surveys,  to  a  large  extent,  have  been  closed 
in  the  vicinity  of  the  established  line,  to  conform  thereto.  Homestead 
entries  have  been  made  and  approved  upon  lands  lying  within  the  dis* 
puted  territory,  swamp  land  and  school  selections  have  been  made  and 
approved  in  the  same  territory;  and  the  effect  of  changing  that  bound- 
ary line  or  altering  the  final  action  of  this  Department  in  approving  the 
line,  as  established  by  Adley,  would  tend  to  jeopardize  and  overthrow 
vested  rights  acquired  in  good  faith  under  the  executive  action  of  this 
Department,  a  thing  which  this  Department  has  held  it  would  not  do. 
J.  C.  Lea  (10  L.  D.,  662).    See  also  S.  P.  Randolph  (15  L.  D.,  433). 

I  am,  therefore,  of  the  opinion  that  the  northwest  boundary  line,  as 
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established  by  Adley  and  approved  by  the  Department,  and  as  xecog'f 
nized  by  all  the  parties  in  interest  for  more  than  twenty  years,  should 
not  now  be  disturbed. 

Third :  As  to  the  eastern  boundary. 

This  boundary,  as  defined  by  the  treaty  of  February  22, 1855,  begins 
at  tbe  mouth  of  Black  river  where  it  empties  into  Kainey  Lake  river; 
tbence  up  Black  river  to  its  source;  thence  in  a  straight  line  to  the 
northern  extremity  of  Turtle  lake.  In  1875  a  survey  of  this  line  was 
made  beginning  at  the  head  of  Turtle  lake  and  closing  at  a  point  where 
tbe  surveyor  found  "water  running  east  into  Black  river,''  where  he 
established  a  terminal  i>oiut. 

The  eai  ly  plats  of  the  township  where  the  survey  terminated  indicate 
the  i^eam  at  that  point  to  be  "Black  river."  The  later  plats  show  it 
to  be  the  south  fork  of  Black  river,  and  a  recent  survey  of  some  of  the 
townships  north  show  that  there  is  a  north  or  west  branch  of  Black 
river  and  the  surveyor  general  expresses  the  opinion  that  the  head  of 
that  branch  is  the  head  of  Black  river,  but  he  gives  no  reason  for  his 
conclusion.  The  terminal  i)oint  of  the  survey  made  in  1875,  at  the  head 
of  what  is  now  designated  as  the  south  fork  of  Black  river,  is,  in  fact, 
but  a  little  less  than  one  half  mile  from  the  head  of  that  fork,  but  in 
twenty  years  a  recession  of  the  river  or  change  in  it  to  that  extent  is 
not  improbable.  There  is  no  more  or  better  argument  for  locating  the 
head  of  Black  river  at  the  beginning  of  the  north  fork  than  there  is  for 
locating  it  at  the  head  of  the  south  fork  where  it  was  located  more  than 
twenty  years  ago.  At  any  rate  there  is  room  for  argument  and  for 
reasonable  minds  to  differ  on  that  proposition. 

Where  a  boundary  line  which  has  been  long  established  and  accepted 
by  the  parties  in  interest  as  the  true  line,  is  attacked,  and  another  and 
different  line  is  alleged  to  be  the  true  line,  and  there  is  room  for  doubt 
as  to  which  is  the  true  line,  the  rule  applicable  in  such  cases  is  that  the 
doubt  should  be  resolved  in  favor  of  the  old  established  line.  This  is 
elemental  and  a  reference  to  authority  in  support  of  its  soundness  will 
hardly  be  required. 

The  question  as  to  the  correctness  of  the  east  boundary  is  raised  by 
persons  who  would  like  to  initiate  claims  to  the  lands  that  would  become 
public  lands  if  the  boundary  should  be  changed  as  suggested.  If  such 
a  change  should  occur,  approximately  200,000  acres  would  be  taken 
from  the  reservation  as  it  now  exists,  with  approximately  25,000,000 
feet  of  valuable  pine  timber  which  has  been  examined  and  appraised  at 
the  expense  of  the  Indians. 

I  am  clearly  of  the  opinion,  therefore,  in  reference  to  these  boundary 
lines,  that  they  should  be  adhered  to  as  now  indicated  upon  the  maps 
and  plats  of  your  office,  except  that  portion  of  the  east  boundary  beyond 
Butler's  terminal  point,  which  should  be  corrected  as  indicated  by  your 
office  letter  "C"  of  the  19th  ultimo;  that  to  change  these  boundaries 
now  would  be  not  only  a  violation  of  all  the  precedents  established  by 
10332— VOL  22 20 
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this  Department  in  such  matters,  but  would  be  a  violation  of  vested 
rights  and  contrary  to  public  policy. 

With  your  letters  submitting  the  question  of  these  boundaries,  yon 
«l80  transmitted  the  claims  of  individuals  to  certain  tracts  within  the 
•boundaries  of  said  reservation,  concerning  which  you  have  asked  Die 
'to  express  an  opinion,  the  same  are  herewith  returned  to  you  for  dispo- 
j&al  in  accordance  with  this  decision. 

The  question  concerning  the  rights  of  the  State  of  Minnesota  to 
iswamp  lands  within  the  lines  of  this  reservation,  recently  submitted, 
is  now  under  consideration,  and  my  conclusion  with  reference  thereto 
will  be  com^nunicated  to  you  at  an  early  day. 


COAL  IiAJ^'I>-PirRCHASE  OF  POSSESSORY  RIGHT. 

Swain  v.  Kearney. 

One  who  purchases  the  possessory  right  to  a  developed  vein  of  coal,  while  the  title 
to  the  land  is  still  in  the  United  States,  and  thereafter  remains  in  actnal  posses- 
sion thereof,  is  entitled  to  file  a  declaratory  statement  and  perfect  title  there- 
ttnder. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March  13^ 

1896.  (C.  J.  W.) 

On  May  24, 1893,  Daniel  Kearney  filed  coal  declaratory  statement.  No. 
•79,  for  the  purchase  of  the  N.  J  and  the  SE.  \  of  KE.  \  of  Sec.  12,  T. 
20  N.,  E.  14  E.,  W.  M .,  North  Yakima,  Washington. 

On  May  2, 1895,  at  9  o'clock,  A.  M.,  Carroll  O.  Swain  filed  declaratory 
.statement,  No.  80. 

On  May  2,  1895,  at  1  o'clock  P.  M.,  Mary  E.  Kearney  presented  tbe 
relinquishment  of  Daniel  Kearney  to  coal  declaratory  statement,  No.  79, 
and  filed  her  coal  declaratory  statement,  No.  81,  for  same  land,  alleging 
possession  since  April  1, 1895. 

May  29, 1895,  Mary  E.  Kearney  appeared  at  the  local  land  office,  and 
applied  to  make  final  proof  and  payment  for  the  land;  and  on  that  date 
notice  was  issued  to  Carroll  O.  Swain  to  ax)pear  before  the  office  ou  Jalj 
€,  1895,  and  show  cause,  if  he  could,  why  the  final  entry  of  Mary  E. 
Kearney  should  not  be  accepted. 

Ou  the  6th  of  July,  1895,  the  parties  appeared  and  testimony  was 
taken. 

On  July  17, 1895,  Mary  E.  Kearney  offered  her  final  proof  in  supiwrt 
of  her  claim,  and  on  same  date  Swain  filed  his  protest  against  accept- 
ance  of  the  same.  On  the  24th  of  August,  1895,  the  register  and 
receiver  rendered  dissenting  opinions,  the  receiver  finding  that  both 
'declaratory  statements  80  and  81  should  be  canceled,  and  the  register 
finding  that  Swain's  declaratory  statement,  No.  80,  should  be  canceled, 
and  recommending  that  Mary  E.  Kearney  be  i)ermitted  to  complete  her 
^entry  by  payment  for  the  laud.    From  these  decisions  Swain  appealed, 
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and  on  October  26^  1895,  your  office  considered  the  case  and  affirmed 
the  decision  of  the  register.    From  this  decision  Swain  appeals. 
Tbe  specification  of  errors  is  as  follows : 

1.  It  was  error  to  affirm  the  decision  of  the  register,  dismissiDg  the  protest  of 
appellant. 

2.  It  was  error  not  to  hold  D.  S.  No.  81,  made  by  Mary  £.  Kearney,  was  void,  for 
the  reason  that  she  was  not  in  possession  of  the  land  at  the  time  the  same  was  made, 
and  had  never  opened  or  improved  a  mine  thereon. 

3.  It  was  error  to  cancel  D.  S.  No.  80,  made  by  appellant. 

It  appears  that  Michael  McGolgan,  the  agent  of  Mary  E.  Kearney, 
made  a  filing  originally  for  this  land,  and  that  during  the  life  of  it,  he 
sold  bis  claim  to  Daniel  Kearney  for  six  hundred  dollars.  After  this 
sale  McGolgan  acted  as  Daniel  Kearney's  agent,  and  held  possession 
for  him  during  the  life  of  his  filing,  and  also  did  some  work  on  the  claim, 
boring  a  hole  with  a  diamond  drill  to  the  vein  of  coal.  He  was  also 
active  in  efforts  to  secure  cars  to  remove  the  coal.  There  is  no  question 
about  the  land  being  coal  land  and  having  a  coal  vein  open  thereon. 
During  the  lifetime  of  Daniel  Kearney's  filing,  Mary  E.  Kearney  pur- 
chased his  claim  and  improvements,  consisting  of  the  drill  hole  and 
work  done  in  the  tunnel,  giving  five  hundred  dollars  therefor.  This ' 
£Eu;t  is  not  controverted.  From  the  time  of  her  purchase  and  filing 
McGolgan  ac:ed  as  her  agent,  and  continued  in  possession  of  the  land 
as  such  agent.  On  May  1, 1895,  the  day  before  filing  her  statement, 
she  appears  to  have  gone  upon  the  land  and  to  have  examined  it  in 
company  with  McGolgan.  The  discovery  of  the  coal  mine  was  not  made 
by  any  of  the  parties  to  this  litigation.  McGolgan,  first  as  the  agent  of 
Daniel  Kearney,  and  later  as  the  agent  of  Mrs.  Kearney,  has  made 
improvements  of  some  value  and  has  all  the  time  been  endeavoring  to 
arrange  with  the  railroad  company  for  the  removal  of  the  coal.  Up  to 
the  time  of  Swain's  filing  he  had  neither  discovered,  developed,  nor 
improved  any  coal  vein  on  the  place,  but  had  recognized  the  validity 
of  Kearney's  claim.  Both  the  local  officers,  as  well  as  your  office,  con- 
curred in  fin<iing  that  his  filing  is  invalid,  and  I  am  of  the  same  opinion. 
The  only  real  question  in  the  case  seems  to  be  the  one  about  which  the 
register  and  receiver  difiered;  and  that  is,  whether  one  who  purchases 
a  developed  vein  of  coal,  while  the  title  is  still  in  the  United  States, 
may  file  declaratory  statement  and  obtain  title  thereto. 

Discovery  and  improvement  of  coal  mines  seems  to  be  the  chief 
purpose  of  the  laws  in  reference  to  this  subject. 

Section  2348,  Eevised  Statutes,  reads 

Any  person  or  association  of  persons,  severally  qualified  as  above  provided,  who 
have  opened  and  improved,  or  who  shall  hereafter  open  and  improve  a^y  coal  mine, 
or  mines  upon  the  public  lands,  and  shall  be  in  actual  possession  of  the  same,  shall 
be  entitled  to  a  preference  right  of  entry. 

Section  2351  reads 

In  case  of  conflicting  claims  upon  coal  lands  where  tbe  improvements  shall  be 
commenced  after  the  third  day  of  March,  1873,  priority  of  possession  and  improve- 
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ment,  followed  by  proper  filing  and  continued  gooil  faith,  shall  determine  the 
preference-right  to  purchase. 

In  this  case  the  evidence  throws  doubt  and  distrust  upou  all  tbe 
transactions  of  Swain  in  connection  with  the  mine,  and  if  he  has  any 
sort  of  possession  of  it,  it  is  clearly  the  possession  of  a  trespasser. 
The  mine  is  in  condition  to  be  worked  and  operated,  lacking  only 
proper  accommodation  irom  the  railroad  company.  The  evidence 
shows  that  those  under  and  through  whom  Mrs.  Kearney  derived  iws- 
session,  had  been  in  peaceable  possession  of  the  mine  for  a  long  tune, 
and  that  even  Swain  had  recognized  their  rights  to  it.  The  purchase 
made  by  Daniel  Kearney,  as  far  as  the  evidence  discloses,  was  iu  ]>er- 
feet  good  faith,  the  subsequent  purchase  ftom  him  by  his  wife  seems  to 
have  been  open,  honest  and  fair,  and  I  can  see  no  reason  why  she 
should  not  be  awarded  the  preference  right  to  purchase  said  land. 

Your  office  decision  is  accordingly  approved. 


RAILROAD  GRAXT—LAXDS  EXCEPTEI>— DONATION  CLAIM. 

Oregon  and  California  R.  R.  Co.  v.  Kuebel. 

Land  embraced  within  a  notification  of  a  donation  claim,  at  the  time  when  a  railroad 
grant  becomes  effective,  is  excepted  from  the  operation  of  said  grant,  though 
claims  of  snch  character  are  not  specifically  named  in  tbe  excepting  clanse  of 
the  grant. 

V 

Secretary  Smith  to  the  CommiHsioner  of  the  General  Land  Office^  March 

16,  1896.  (J.  A.) 

The  land  involved  herein  is  the  E.  J  SE.  J  of  section  5,  T.  15  S.,  K.  5 
W.,  Roseburg,  Oregon,  land  district. 

Said  tract  is  within  the  limits  of  the  grant  made  by  the  act  of  Jnly 
25, 1866  (14  Stat.,  239),  to  aid  in  the  construction  of  the  Oregon  aud 
California  Railroad,  and  opposite  the  section  of  said  road  that  was 
definitely  located  March  26,  1870. 

Benjamin  F.  Sanders  filed  donation  notification  covering  said  land 
November  28, 1855.  June  14, 1882,  Joseph  J.  Kuebel  made  pre-emption 
cash  entry  for  the  land. 

December  14, 1804,  your  office  rendered  decision  herein,  holding  that 
Sanders'  donation  notification  excepted  the  land  from  the  operation  of 
the  grant,  of  July  25, 1866  (14  Stat.,  230).  The  claim  of  the  Oregon  and 
California  Railroad  Company  to  the  land  was  therefore  rejected  with  a 
view  to  the  consideration  of  the  claims  under  the  pre-emption  cash 
entry  and  the  doiiation  notification. 

The  appeal  of  the  company  brings  the  case  before  me  for  consideration. 

The  appeal  assigns  error  in  substance  in  holding  that  the  exception 
made  in  said  grant,  of  lands  "granted,  sold,  reserved,  occupied  by 
homestead  settlers,  pre-empted  or  otherwise  disposed  of  includes  lands 
covered  by  donation  notifications. 
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The  fact  that  donation  claims  are  not  specifically  mentioned  in  the 
excepting  clause  of  said  act  of  July  25, 1866  (14  Stat.,  239),  can  not 
deprire  donation  claimants  of  rights  acquired  under  the  donation  act 
of  September  27,  1850  (9  Stat.,  496).  The  land  was  claimed  under 
Sanders'  notification  at  the  time  of  the  definite  location  of  the  road 
and  is  therefore  excepted  from  the  operation  of  the  grant.  The  decision 
ap}>ealed  from  is  accordingly  affirmed. 


RAIL.ROAT>  GRANT-IXDEMNITY  SE LECTIOX-SPECIFICATION  OF  LOSS. 

NoRTHEKN  Pacific  K.  R.  Co.  v.  Holtz. 

The  order  of  May  28,  1883,  waiving  specification  of  loss  in  support  of  indemnity 
selections,  was  made  at  a  time  when  the  indemnity  withdrawals  for  the  benefit 
of  the  Northern  Pacific  were  held  valiil,  and  that  fact  must  be  considered  and 

» 

given  effect  in  determining  the  scope  and  purpose  of  said  order,  although  such 
withdrawals  are  now  held  invalid. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  March 

16,  1896.  (F.  W.  C.) 

I  have  considered  the  appeal  by  the  Northern  Pacific  E.  B.  Company 
from  your  office  decision  of  November  19,  1894,  rejecting  its  selection 
covering  the  SW.  J  of  the  NW.  J  Sec.  3,  T.  133  N.,  E.  42  W.,  St.  Cloud 
land  district,  Minnesota. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  said  company 
and  was  included  in  its  lists  of  selections  filed  December  29, 1883,  and 
July  16,  1885.  Neither  of  these  lists  was  accompanied  by  a  designation 
of  losses  the  same  not  being  supplied  until  April  2G,  1892. 

On  January  12, 1886,  Frederick  Holtz  made  homestead  entry  of  this 
land  upon  which  he  made  proof  and  final  certificate  issued  January  15, 
1892. 

Your  office  decision  holds  that  the  company's  selections  of  December 
29, 1883,  and  June  16, 1885,  were  not  protected  by  the  general  order  of 
May  28, 1883  (12  L.  D.,  196),  because  said  order  did  not  contemplate 
the  selection  of  lands  subject  to  settlement  without  designating  a  basis 
therefor,  but  was  applicable  only  to  such  of  the  lands  as  were  covered 
by  withdrawal.  John  O.  Miller  r.  Northern  Pacific  E.  E.  Co.  (11  L.  D., 
428). 

It  is  contended  by  the  company  in  its  appeal  that  since  the  repeated 
ruling  of  this  Department  holding  that  there  was  no  authority  for  an 
indemnity  withdrawal  on  account  of  the  grant  for  this  company,  that 
the  decision  in  the  case  of  John  O.  Miller  v.  The  Company,  supra,  is 
without  effect  since 

if  there  were  no  legally  withdrawn  lands,  then  there  were  no  exceptions  to  the  oper- 
ation of  the  Secretary's  order  of  May  28,  1883,  and  it  applies  to  all  the  lands  in  the 
indemnity  limits. 
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I  am  anable  to  agree  witli  this  reasoning,  for  in  considering  the  scope 
aud  purpose  of  the  order  of  1883,  the  condition  then  existing  most  be 
taken  into  consideration.  At  the  time  of  the  issue  of  this  order  the 
indemnity  withdrawals  made  on  account  of  this  grant  were  respected, 
and  although  these  orders  of  withdrawal  are  no  longer  regarded,  yet 
this  in  nowise  affects  the  distinction  pointed  out  in  the  Miller  case, 
svpra. 

The  land  in  question  was,  both  at  the  dates  of  the  filing  of  the  map 
of  definite  location  and  the  withdrawal  ordered  thereon,  embraced  in 
the  prima  facie  valid  homestead  entry  of  David  Deplock,  made  August 
4, 1868,  and  canceled  May  22, 1874.  It  is  clear  therefore  that  if  the 
withdrawal  was  held  to  have  been  valid  the  same  would  not  embrace 
the  tract  in  question,  and  as  the  distinction  made  in  the  Miller  case 
wherein  it  was  held  that  the  order  of  May  28, 1883,  did  not  contemplate 
the  selection  of  lands  subject  to  settlement  without  designating  the 
bases  therefor,  has  since  been  uniformly  followed j  I  must  affirm  your 
office  decision  and  the  company's  selections  covering  the  land  in  ques- 
tion will  be  canceled. 


OKJ^AHOMA  I^ANDS— CHEROKEE  OUTLET— SETTLEMEXT  RIGHTS. 

Bowles  v.  Fraizeb. 

Initial  acts  of  settlemeut  are  sufficient  if  of  such  character  aa  to  give  notice  that  the 

land  is  claimed  under  the  settlement  laws. 
The  period  of  inhibition  against  entering  upon  lands  in  the  Cherokee  Outlet  datts 

from  the  proclamation  of  the  President  announcing  the  time  when  said  lands 

would  be  open  to  settlement. 
During  the  pendency  of  a  contest  initiated  by  one  who  claims  priority  of  settlement 

it  is  incumbent  upon  the  contestant  to  maint-ain  his  original  settlement  rights 

and  establish  residence  on  the  land. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

16,  1896.  (C.  J.  W.) 

On  September  20, 1893,  Eli  J.  Fraizer  made  homestead,  entry  No.  177 
for  NW.  4  Sec.  14,  T.  20  N.  R.,  9  W.,  Alva,  Oklahoma.  The  land  was 
a  part  of  the  Cherokee  Outlet  which  by  proclamation  of  the  Pre^idi^nt 
of  Angust  19, 1893,  was  declared  open  to  settlement  on  September  16, 
1893. 

On  September  23,  1893,  Alva  M.  Bowles  filed  affidavit  of  contest 
against  said  entry,  alleging  that  he  was  the  first  legal  settler  upou  the 
land.    A  hearing  was  ordered  and  set  for  the  17th  of  April,  1894. 

On  that  day  both  parties  appeared  and  defendant  filed  an  affidavit 
for  continuance  on  the  ground  of  the  absence  of  two  witnesses.  Plain- 
tiff' admitted  that  the  witnesses  would  testify  as  claimed  by  defendant 
and  the  trial  proceeded. 

Defendant's  attorney  cross-exauuned  plaintiff's  witnesses,  and  intro- 
duced certain  letters,  through  their  identification  in  the  testimony,  but 
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when  plaintiff  rested  his  case,  defendant  demurred  to  the  sufficiency  ot 
plainti£f's  evidence  and  declined  to  introduce  testimony  in  his  owu 
behalf.  On  July  7, 1894,  the  local  officers  overruled  the  demurrer,  and 
held  that  plaintiff  had  established  his  priority  of  right  and  recom- 
mended the  cancellation  of  defendant's  entry. 

On  August  2, 1894,  defendant  appealed  from  said  decision  to  your 
office,  assigning  various  grounds  of  error.  On  December  7, 1894,  your 
office  coBsidered  said  case  and  specification  of  errors  and  affirmed  th& 
decision  of  the  local  officers.  On  the  9th  of  February,  1895,  defendant 
filed  his  appeal  from  your  office  decision,  in  which  he  specifies  six 
grounds  of  error.  The  3rd,  4th,  5th  and  6th  grounds  embrace  ail  the 
material  questions  involved. 

The  3rd  ground  is  that  it  was  error  to  hold  that  Bowles  made  any 
valid  settlement  on  the  land  in  question  on  September  16, 1893,  or  prior 
to  the  attachment  of  Fraizer's  rights. 

4th.  It  was  error  to  hold  that  defendant  had  notice  of  any  valid  claim 
by  contestant,  to  said  land. 

5th.  It  was  error  not  to  hold  that  contestant  was  disqualified  from 
entering  the  lands  in  the  Cherokee  Outlet. 

6th.  It  was  error  not  to  hold  that  contestant,  had  failed  to  fbllow  up 
his  alleged  settlement,  by  establishing  residence  on  said  land  as  required 
by  law,  especially  in  view  of  the  fact  that  he  had  actual  knowledge  o€ 
defendant's  advent  claim. 

The  3rd  ground  alleges  the  insufficiency  of  contestant's  acts  of  set- 
tlement  made  on  the  day  of  opening  and  will  be  first  considered.  As* 
defendant  offered  no  evidence  as  to  what  these  acts  were,  the  statements 
of  contestant  and  his  witnesses  must  be  taken  as  true.  These  are  in. 
substance  that  about  twelve  minutes  after  12  o'clock  noon  on  the  day 
of  opening  he  reached  the  land  in  dispute  and  immediately  set  up  ar 
stake  with  a  flag  on  it.  That  he  commenced  a  well,  which  was  thea 
sunk  to  a  depth  of  about  three  feet,  that  one  or  more  mounds  wera 
thrown  up  near  the  supposed  line  and  other  stakes  set  along  the  sup- 
posed line.  That  his  wagon  was  left  standing  upon  the  claim.  That 
he  and  others  spent  the  evening  in  hunting  for  and  endeavoring  to  locate 
the  corners  and  lines.  That  next  morning  he  had  three  or  four  furrows, 
run  around  about  an  acre  of  ground,  sufficient  to  attract  the  attention 
of  anyone  passing  near  it.  The  initial  acts  of  settlement  are  addressed 
to  the  purpose  of  giving  notice  that  the  land  is  taken  and  claimed.  Iir 
my  opinion  these  acts  were  sufficient  to  accomplish  the  purpose  Intended 
aud  were  of  the  character  used  in  most  instances  on  the  day  of  opening 
in  Oklahoma.  The  peculiar  circumstances  attending  settlements  hur- 
riedly made  are  to  be  taken  into  account  as  was  held  in  the  case  of  Hurl; 
V.  Giffin  (17  L.  D.,  162). 

The  4th  ground  that  it  was  error  to  hold  that  defendant  had  notice 
of  any  valid  claim  by  contestant  scarcely  deserves  separate  considera- 
tion, since  the  evidence  clearly  shows  that  these  acts  and  signs  of  set- 
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tlemcnt  were  pointed  out  by  coutestant  to  defendant  on  the  evening  of 
the  opening,  when  be  came  ui^on  tbe  land,  accompanied  by  contestant's 
verbal  statement  that  tbe  claim  was  bis.  Tbere  can  be  no  qnestion  of 
notice  to  defendant  of  contestant's  claim. 

Tbe  5tb  ground  of  error  presents  tlie  question  of  soonerism,  as  appli- 
cable to  lands  in  tbe  Cberokee  Outlet  opened  to  settlement  under  the 
proclamation  of  tbe  President  of  date  of  19tb  of  August,  1893.  It  was 
lield  in  tbe  recent  case  of  Townsite  r.  Morgan  et  ah  (21  L.  D.,  496)  that 
as  to  tbe  Cberokee  Outlet  tbe  inbibited  period,  dates  from  tbe  procla- 
mation opening  it  to  settlement.  As  tbe  evidence  does  not  sbow  the 
contestant  to  bave  been  in  tbe  Territory  after  said  proclamation,  and 
before  tbe  opening,  tbis,  under  tbe  evidence,  disx>oses  of  tbe  5th  ground. 

Tbe  Gtb  and  last  ground  presents  a  more  serious  question  and  one 
not  so  well  settled  by  former  adjudications.  It  in  substance  charges 
t*bat  contestant  bas  failed  to  follow  up  and  maintain  bis  initiatory  acts 
of  settlement  by  residence  and  improvements  as  required  by  law,  pend- 
ing bis  contest.  Tbat  contestant  was  bound  to  maintain  bis  origiual 
settlement  rigbts  by  sucb  acts  as  would  clearly  negative  tbe  idea  of  their 
abandonment  is  clear  and  to  establish  residence  upon  tbe  land  within 
A  reasonable  time.  It  is  hardly  to  be  expected  that  improvements  of  a 
Tery  valuable  and  permanent  character  will  be  made  while  tbe  title  is 
in  litigation  and  doubt,  nor  does  tbe  law,  I  think,  require  it.  The  main- 
tenance of  tbe  original  settlement  followed  by  residence  is  sufficient. 

Tbe  defendant  in  this  case  insists  tbat  he  has  tbe  more  valuable 
improvements  and  that  his  residence  bas  been  longer  upon  tbe  laud. 
Tbe  witnesses,  however,  estimate  tbe  value  of  tbe  improvements  to  be 
about  equal.  Tbe  contestant  was  delayed  in  the  erection  of  a  building 
suitable  fdr  residence  by  cutting  bis  foot  while  working  at  bis  improve- 
ments, but  be  seems  to  bave  established  his  residence  on  tbe  place  in 
December,  1893,  about  three  months  from  the  time  of  his  first  acts  of 
settlement.  He  has  preserved  his  rights  and  your  office  decision  is 
approved. 


TIMBER  CULTURE  CONTEST— COMPLIAXCE  WITH  LAW-COSTS. 

Reynolds  v.  Ramsdkll. 

The  arid  condition  of  land  embraced  withiu  a  timber  culture  entry  docs  not  excuse 
non-compliance  with  the  requirements  of  the  law. 

A  contestant  who  attacks  a  timber  culture  entry  for  the  purpose  of  securing  a  pre- 
ferred right  of  entry  must  pay  the  costs  of  such  proceeding;  and  the  contestee 
in  such  a  case  should  not  be  required  to  pay  for  testimony  submitted  by  him  in 
good  faith  as  a  part  of  his  defense. 

Secretary  Sinilh  to  the  Commissioner  of  the  Land  Office^  March  16^  1896, 

(C.  J.  W.) 

Edward  E.  Ramsdell  made  timber  culture  entry  for  SW.  J,  Sec.  34, 
T.  4  X.  11.  G5  W.,  Denver,  Colorado,  March  10, 1885. 
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On  December  28, 1893  Samuel  Reynolds  filed  contest  against  said 
entry,  alleging  that  no  trees  were  then  growing  on  the  landj  that  no 
tree8  had  been  planted  on  it  since  1888;  that  defendant  had  planted 
only  about  four  acres  of  trees  and.  had  failed  to  cultivate  and  water,  or 
otherwise  care  for  them. 

The  testimony  in  the  case  was  taken  before  the  clerk  of  the  district 
court  of  Weld  County,  Colorado,  on  February  5,  1894,  The  costs 
amounting  to  forty-seven  dollars  and  eighty-five  cents  were  paid  b}' the 
plaintiff* 

On  February  26, 1894,  plaintiff  made  a  motion  to  retax  the  costs  and 
required  the  defendant  to  deposit  $32.50,  which  motion  the  register  and 
receiver  sustained  and  on  the  same  day  made  their  decision,  and  the 
defendant  appealed,  without  mentioning  the  motion  to  retax  costs,  and 
did  not  make  the  deposit  as  required.  By  letter  <'  H  "  of  July  30, 1894, 
your  office  without  passing  upon  the  correctness  of  the  action  of  the 
local  officers  in  sustaining  said  motion,  directed  that  they  notify  defend- 
ant that  his  appeal  would  not  be  considered,  unless  within  thirty  days 
from  said  notice  he  paid  to  the  receiver,  the  sum  of  $32.55,  to  be  held 
by  him  and  await  the  final  determination  of  the  case.  The  amount  was 
accordingly  deposited  by  the  defendant.  The  motion  to  retax  the  cost 
rests  on  the  theory  that  defendant,  who  was  the  first  witness  sworn  in 
his  own  behalf,  admitted  the  truth  of  the  allegations  set  out  in  the  con- 
test affidavit  and  that  the  testimony  of  the  other  witnesses  was  there- 
fore irrelevant  The  defendant  substantially  admitted  the  truth  of  the 
facts  charged  but  set  up  additional  facts  by  which  he  sought  to  avoid 
the  consequence  of  his  failure  to  plant  trees  since  1888.  The  plaintili' 
it  seems  did  not  during  the  progress  of  the  trial  object  to  paying  the 
costs  of  transcribing  the  testimony  of  any  witness,  until  after  the  wit- 
ness had  testified,  been  cross  examined  and  discharged. 

On  November  23, 1894,  your  office  passed  upon  defendant's  appeal 
and  also  considered  and  passed  upon  defendant's  liability  for  the  costs, 
to  cover  which  said  deposit  had  been  required. 

In  reference  to  the  matter  of  costs  your  office  held,  that  in  as  much 
as  plaintiff  made  no  objection  to  paying  costs  during  the  pendency  of 
the  trial  so  as  to  put  defendant  on  notice  of  what  evidence  was  deemed 
irrelevant,  the  motion  to  retax  was  improperly  allowed,  but  affirmed  the 
finding  of  the  local  officers  that  the  entry  should  be  canceled. 

From  this  decision  Ramsdell  appeals  in  so  far  as  said  decision  holds 
his  entry  for  cancellation.  He  bases  his  appeal  upon  the  ground  that 
during  the  years  1888  and  the  date  of  the  contest  in  December  1893,  he 
was  unable  to  obtain  water  for  irrigating  purposes  and  that  he  had 
demonstrated  by  experience  that  it  was  useless  to  plant  trees  until  he 
did  obtain  a  supply  of  water  and  that  he  acted  in  good  faith  and  had 
finally  succeeded  in  making  arrangements  for  an  adequate  supply  of 
water.  The  cessation  of  all  effort  to  plant  and  cultivate  trees  for  three 
or  four  consecutive  years,  is  fatal  to  this  entry  especially  since  the  con- 
test was  filed  pending  the  default. 
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Keynolds  also  appeals  from  so  much  of  yoiir  office  decision  as  relieves 
Bamsdell  of  the  costs  of  the  testimony  ofi'ered  by  him.  I  find  do 
authority  for  the  order  made,  requiring  Bamsdell  to  deposit  money  to 
pay  the  costs,  he  being  the  defendant  in  a  contested  timber  culture 
entry,  where  the  contestant  claims  the  preference  right  of  entry.  Tlie 
costs  in  this  case  should  have  been  taxed  under  rule  54  of  practice. 
Under  rule  41  the  local  officers  are  clothed  with  the  power  of  keeping 
out  of  the  record  obviously  irrelevant  testimony,  that  is  testimony 
readily  recognized  as  irrelevant,  not  alone  by  the  legal,  but  the  common 
mind. 

I  know  of  no  rule  for  taxing  costs  for  obviously  irrelevant  and  clearly 
useless  testimony.  The  requirement  made  of  Bamsdell  to  deposit 
money  to  pay  costs  seems  to  be  based  on  the  idea  that  the  testimoDy  by 
which  he  supi)orted  his  defense  was  obviously  irrelevant  in  the  min- 
ing of  the  rule,  and  therefore  he  should  pay  for  it.  As  to  whether  it  is 
of  this  character,  is  still  the  subject  matter  of  serious  and  earnest  con- 
troversy between  learned  counsel,  carried  on,  we  must  suppose  with 
some  degree  of  sincerity.  Under  these  circumstances  it  is  most  likely 
that  the  defendant  acted  in  perfect  good  faith,  and  honestly  believed  in 
the  sufficiency  of  his  defense  and  the  relevancy  of  the  testimony  offered. 
The  result  of  his  mistake,  is  the  cancellation  of  his  entry  and  the 
extinguishment  of  his  claim  to  the  land.  As  his  defense  appears  to 
have  been  made  in  good  faith  I  see  no  reason  why  he  should  be  required 
to  pay  the  costs,  and  the  money  deposited  with  the  receiver  by  him 
should  be  returned  to  him. 

Your  office  decision  is  approved. 


REPAYMENT-DESERT  LAND  ENTRY-rNlTLAX  PAYMENT. 

William  B.  Bentley. 

There  is  no  aathority  of  law  for  the  repayment  of  the  excess  erroneoasly  charged 

in  the  initial  payment  made  on  a  desert  land  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

16y  1896.  (W.  F.  M.) 

William  R.  Bentley  has  appealed  from  the  decision  of  your  office 
denying  his  application  for  repayment  of  one  half  of  the  initial  pur- 
chase-money paid  on  his  desert  land  entry  of  the  NW.  J  of  section  24, 
township  1  N.,  range  60  W,,  made  on  April  1,  1891,  at  the  Denver, 
Colorado,  land  office. 

It  appears  that  at  the  time  of  entry  he  was  wrongfully  required  to 
pay  fifty  cents  an  acre  instead  of  twenty  five  cents,  and  having  now 
relinquished  the  entry  on  the  ground,  as  he  states,  of  the  impossibility 
of  covering  said  laud  with  water,  he  now  asks  that  he  be  refunded  the 
excess  erroneously  required  of  him. 
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The  action  of  your  office  is  based  on  the  authority  of  Henry  L. 
Davis,  12  L,  D.,  632,  and  George  W.  Crane,  IG  L.  D.,  170.  Under 
date  of  February  2,  1892,  the  registers  and  receivers  of  the  United 
States  land  offices  were  instructed  that  in  cases  where  parties  had 
made  an  initial  payment  of  fifty  cents  an  acre,  a  balance  of  seventy 
five  cents  should  be  accepted  upon  their  submitting  final  proof.  The 
Crane  case,  supra^  simply  follows  those  instructions. 

In  the  case  now  before  me,  however,  the  filing  of  the  relinquishment 
deprives  the  entryman  of  the  advantage  of  having  his  final  payment 
rednced,  and  he  is  therefore  without  ren\edy  unless  repayment  be 
allowed.  But  under  the  law  as  heretofore  construed  by  this  Depart- 
ment it  cannot  be  allowed.  In  the  case  of  Frank  A.  White,  17  L.  D., 
339,  the  entryman  was  required  to  i)ay  fifty  cents  an  acre  at  the  time 
of  his  application  and  an  additional  sum  of  two  dollars  an  acre  when 
he  made  final  proof,  and  since  the  entry  embraced  three  hundred  and 
twenty  acres,  the  excess  amounted  to  $400.  It  was  said  that  <^  there 
is  no  question  but  that  White  was  required  to  pay  $400  too  much  for 
his  land,"  but  it  was  held  that  no  legislation  on  the  subject  applied  to 
the  facts  of  the  case,  and  White's  application  for  repayment  was 
accordingly  denied.    5^ee  also  Stockard  W.  Coffee,  19  L.  D.,  580. 

The  decision  of  your  office  is  affirmed. 


UMATILLA  CASH  ENTRY-FINAL  PROOF-SUCCESSION. 

Clabisse  Faubabe. 

The  admiDiBtrator  of  the  estate  of  a  deceased  purchaser  of  UmatiUa  lands  may  submit 
final  proof  in  support  of  the  purchase  made  by  the  decedent. 

The  laws  regulating  succession  under  homestead  entries  are  not  applicable  to  Umatilla 
cash  entries.  The  rights  of  a  deceased  entryman,  intestate,  iu  the  latter  case 
descend  to  the  heirs  and  are  subject  to  administration  according  to  the  laws  of 
the  State  in  which  the  land  is  situated. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

16j  1896.  (W.  F.  M.) 

On  April  20,  1891,  Michael  Le  Compte  bonglit  at  public  sale  lots  1 
and  2  and  the  X.  J  of  the  SW.  \  of  section  10,  township  3  N,,  range  34 
E.,  La  Grande,  Oregon,  under  the  act  of  March  3,  1885  (23  Stat.,  340), 
providing  for  the  sale  of  Umatilla  lands,  and  paid  the  first  installment 
of  one  third  of  the  purchase  price  on  that  date.  On  April  20, 1892,  he 
paid  the  second  installment,  and  died  shortly  thereafter,  intestate. 
On  January  9,  1893,  P.  A.  Worthingtoii,  who,  previously,  had  been 
appointed  and  had  qualified  as  administrator  of  Le  Compte's  estate, 
paid  the  third  and  last  installment  and  received  the  final  certificate, 
and  on  the  same  day  made  final  proof  which  was  received  and  approved 
by  the  register  and  receiver. 

Le  Compte's  sole  heir  is  a  sister,  Mrs.  Clarisse  Faubare,  who  resides 
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at  Junction  City,  Wisconsin,  and  she  has  appealed  from  the  decision 
of  jour  office  holding  the  entry  for  cancellation  on  the  ground  that  the 
final  affidavit  was  improperly  made  by  the  administrator  instead  of  by 
the  heir.  It  is  proper  to  state  here  that  this  final  action  was  taken  by 
your  office  only  after  the  entiy  had  been  for  a  time  held  in  susiMjnsion 
in  order  to  aflford  the  heir  opi)ortunity  to  make  the  required  proof. 

The  record  discloses  that  there  is  conflict  between  the  administrator 
and  the  heir  in  this,  that  the  latter  desires  the  title  to  the  laud  to  vest 
in  her  disencumbered  of  the  eutryman's  debts,  while  the  former,  who 
personally  advanced  the  money  for  the  final  payment,  seeks  to  have  the 
land  pass  under  his  administration  and  applied  to  decedent^s  debts. 
With  that  controversy  this  Department  has  no  concern.  The  laws  of 
Oregon  must  control  it. 

Preliminarily,  however,  to  a  final  disposition  of  the  case,  it  may  be 
said  that  in  no  event  does  the  authority  reside  in  your  office  to  cancel 
the  entry.  As  was  correctly  announced  in  the  case  of  Charles  0.  Fan- 
ning, 20  L.  D.,  297, 

while  yon  should  refase  to  issae  patent  npon  a  purchase  of  these  lands  uutil  satis* 
factory  proof  of  residence  and  cultivation,  as  required,  is  shown,  yet,  if  the  payments 
are  made  within  the  time  required,  an  entry  cannot  be  avoided. 

With  respect  to  the  principal  issue  as  to  whether  or  not  final  affidavit 
may  properly  be  made  by  the  administrator,  I  have  felt  no  hesitancy  in 
reaching  the  conclusion  that,  under  the  circumstances  of  this  case,  it 
was  his  duty  to  do  any  and  all  things,  including  the  making  of  final 
proof,  that  he  deemed  necsessary  for  the  protection  of  the  estate  com- 
mitted to  his  administration.     Under  the  laws  of  Oregon 

the  administrator  is  entitled  to  the  possession  and  control  of  the  property  of  the 
deceased,  both  real  and  personal,  and  to  receive  the  rents  and  profits  thereof  until  the 
administration  is  completed,  or  the  same  ia  surrendered  to  the  heirs  by  order  of  the 
court  or  the  judge  thereof.    Hill's  Annotated  Laws,  Vol.  1,  Sec.  1120. 

The  right  of  possession  and  control  carries  with  it  ex  necessitate  rei^  the 
correlative  dut^r  of  guarding  the  interests  of  the  estate  in  whatever 
manner  they  may  appear.  The  making  of  final  proof  was  a  necessary 
and  legitimate  act  of  administration  which  the  administrator  could  not 
have  neglected  without  a  breach  of  duty. 

It  was  error  in  the  decision  appealed  from  to  apply  the  regulations 
growing  out  of  the  special  provisions  governing  succession  under  the 
homestead  laws  to  Umatilla  cash  entries.  The  rights  of  the  deceased 
entryman,  intestate,  in  the  latter  case,  descend  to  the  heirs  and  are 
subject  to  administration,  according  to  the  law  of  the  situs  of  the  laud. 
There  are  no  special  laws  regulating  descent  in  such  cases.  It  follows, 
therefore,  that  any  controversy  that  may  arise  between  the  adminis- 
trator, the  creditors  and  the  heir,  must  be  determined  by  the  courts  of 
the  State  of  Oregon  according  to  the  laws  of  that  State. 

The  decision  of  your  office  is  reversed,  and  it  is  now  ordered  tbat 
patent  issue  in  the  name  of  Michael  Le  Compte,  the  deceased  eutryman, 
and  that  the  final  certificate  be  corrected  accordingly. 
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mining  clai>r-knowx  lobe  withtx  placer. 

Valley  Lode. 

After  the  issaance  of  a  placer  patent  the  Department  cannot  assume  that  a  known 
lode  existed  within  the  limits  of  said  placer  at  the  date  of  the  application  there- 
for, merely  becanse  a  conflicting  lode  location  antedates  the  location  of  the  placer. 

Secretary  Smith  to  the  CommxHHio^wr  of  the  General  Land  Office^  March 

16,  1896.  (P.  J.  C.) 

The  record  before  me  shows  that  George  W.  Farliu,  on  October  24, 
1881,  made  miueral  entry  No.  710  of  the  Valley  lode,  lot  No.  216,  Helena, 
^lontaiia,  land  district. 

On  Febrnary  18, 1891,  your  office  held  the  entry  for  cancellation  to 
the  extent  of  its  conflict  with  the  patented  pUicer  claim,  entry  No.  575, 
under  the  authority  of  the  doctrine  announced  in  Pike's  Peak  Lode 
(10  L.  D.,  200).  Service  of  this  decision  was  made  upon  Farlin  by 
registered  letter  February  24, 1891. 

No  action  having  been  taken  by  the  entryman,  your  office  by  letter  of 
December  27,  1894,  canceled  the  entry  as  to  the  conflict.  The  local 
office  was  directed  to  note  the  same  on  their  records  and  to 

notify  the  claimant  and  allow  him  sixty  days  in  which  to  apply  for  an  amended  nar- 
vey  properly  describing  the  claim  after  eliminating  that  part  thereof  herein  canceled. 
And  yon  will  further  advise  said  claimant  that  in  the  event  of  his  failnre  or  refasal 
to  apply  for  the  amended  survey  herein  ordered  within  said  period  of  sixty  days, 
his  said  entry  710  will,  in  the  absence  of  appeal,  bo  canceled  in  its  entirety  withoat 
further  notice  to  him. 

In  re8i>onse  to  this,  counsel  for  the  present  own?r  of  the  claim  filed  a 
letter  asking  that  your  office  judgment  be  recalled  and  further  action 
be  held  in  abeyance  pending  the  disposition  of  a  suit  pending  in  court, 
by  which  it  was  stated  the  conflict  would  be  adjusted.  This  statement 
not  having  been  made  under  oath,  and  there  being  no  evidence  before 
your  office  of  any  transfer  of  the  claim,  you  denied  this  request  by 
letter  of  February  8, 1895,  whereupon  the  Bannister  Mining  Company 
prosecute  this  appeal,  assigning  numerous  grounds  of  error. 

There  was  also  filed  in  your  office,  two  days  after  the  appeal  was  pre- 
sented, an  affidavit  by  one  Eli  D.  Bannister  by  which  it  is  shown  that 
he  purchased  of  Farlin  the  Valley  lode  July  8, 1891;  that  on  December 
30,  following  he  transferred  it  to  the  Bannister  Mining  Company;  that 
be  is  the  president  of  said  company;  that  the  company  had  no  notice 
of  the  cancellation  of  the  entry. 

In  my  view  of  this  case  it  is  not  necessary  to  discuss  the  many  ques- 
tions suggested  and  argued  by  counsel  in  his  brief.  At  the  time  your 
oflBce  promulgated  its  decisions  of  July  18, 1891,  and  December  27, 
1894,  the  doctrine  in  the  Pike's  Peak  Lode,  as  reported  in  10  L.  D., 
200  and  14.  Id.,  47,  prevailed  in  the  Department.    That  case,  however, 
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was  overruled  by  the  South  Star  Lode  (20  L.  D.,  204)  and  the  role 
therein  announced  is  (syllabus) : 

When  it  is  ascertained  by  inquiry  instituted  by  the  Department,  or  determined  br 
a  court  of  competent  jurisdiction,  that  a  lode  claim  exists  within  the  boundaries  of 
the  land  covered  by  a  placer  patent,  and  that  such  lode  claim  was  known  to  exist  at 
the  date  of  the  Application  for  such  patent,  and  was  not  applied  for,  it  must  be  lield 
that  the  claim  embraced  in  said  lode  is  reserved  from  the  operation  of  the  convcr- 
ance  by  the  general  terms  of  exception  therein,  and  that  patent  may  issue  therefor, 
if  the  law  has  been  in  other  respects  fully  complied  with. 

There  is  no  evidence  before  the  Department  that  a  known  lode  did 
exist  in  the  ground  claimed  by  the  Valley  within  the  limits  of  mineral 
entry  575  at  the  date  of  the  application  for  patent  therefor.  The  De- 
partment cannot  assume  that  a  known  lode  does  exist  simply  because 
the  lode  location  antedates  that  of  the  placer,  esi^ecially  after  the  placer 
patent  has  gone  out.  The  application  for  the  placer  patent  is  not  before 
me,  but  it  will  be  presumed  that  the  statutory  affidavit  that  there  were 
no  known  veins  or  lodes  within  its  area  was  made  and  filed. 

Your  office  judgment  of  December  27, 1894,  will  therefore  be  modi- 
fled  to  the  extent  of  allowing  the  present  owner  of  the  Valley  lode  to 
make  an  application  for  a  hearing  within  a  reasonable  time,  to  be  fixed 
by  your  office,  with  the  view  of  showing  that  a  known  lode  or  vein  did 
exist  in  the  Valley  lode  claim  within  the  limits  of  said  placer  entry  575, 
at  the  date  of  the  application  for  patent  by  the  latter.  TJx>on  its  failure 
to  do  so  your  said  office  judgment  will  be  enforced. 

It  is  so  ordered. 


MINING  CLAIM-PROTEST-FINAL  JUDGMENT-EQUITABLE  ACT103^'. 

OsGAB  Waller  et  al. 

In  the  matter  of  a  protest  against  a  mineral  application  in  which  the  General  Land 
Office  clismisses  the  protest,  but  in  the  same  order  requires  of  the  mineral  appli* 
cant  republication,  the  judgment,  if  allowed  to  become  final,  is  equally  bindittg 
upon  both  parties,  and  should  be  so  treated  on  a  subsequent  application  of  the 
mineral  claimant  for  equitable  relief. 

Secretary  Smith  to  the  Commtssioner  of  the  General  Land  Office^  March 

16,1896.  (P.J.C.) 

This  controversy  involves  mineral  entry  No.  439  for  the  Waller  No. 
1  lode  claim  in  Eapid  City,  South  Dakota,  land  district.  By  depart- 
mental decision  of  February  23, 1895  (20  L.  D.  144)  a  writ  of  certiorari 
was  granted  and  the  record  transmitted. 

It  is  shown  that  Oscar  Waller  made  mineral  entry  No.  439  March  9, 
1891.  In  November  following  Joseph  Snyder  filed  a  protest  against 
the  same,  alleging  (1)  false  testimony  as  to  the  work  and  improvements 
on  the  claim,  as  to  its  having  been  made  by  applicant  or  his  grantors, 
(2)  fraud  in  making  the  entry,  in  that  it  was  made  for  the  purpose  of 
securing  title  to  a  quartz  mill  and  improvements  belonging  to  protest- 
ant,  (3)  that  there  is  no  discovery  of  mineral  within  the  limits  of  the 
claim,  that  it  is  non-mineral  in  character. 
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As  a  result  of  tbe  hearing  that  was  ordered,  the  local  officers  con- 
cluded that  the  preponderance  of  the  testimony  seemed  to  be  in  favor 
of  the  mineral  applicant.    From  this  decision  I  quote  : 

The  register  and  receiver  do  not  go  beyond  the  testimony  here  produced,  and  yet 
it  is  difficult  to  resist  tbe  impression  that  title  is  sought  not  for  tbe  mineral  that 
may  be  in  tbe  land  but  as  a  convenient  site  for  tbe  reduction  works  in  which  Keith 
is  interested,  also  that  tbe  publication  of  notice,  and  posting  of  same  were  not  of 
that  public  open  character  which  tbe  law  contemplates. 

It  does  not  appear  that  Snyder  ever  made  application  to  enter  his  claim  as  a  mill- 
site  during  all  tbe  years  in  which  no  one  disputed  his  title  to  it  and  he  was  out  of 
tbe  country.  That  he  should  not  become  aware  of  tbe  great  value  of  his  claim  and 
dilapidated  mill  until  another  man  had  erected  expensive  reduction  works  on  it  is  to 
say  the  least  suspicious. 

They  recommended  that  the  protest  be  dismissed.  On  appeal  your 
office,  by  letter  of  September  12, 1893,  affirmed  their  action  on  the  facts 
in  this  language: 

The  teetimony  taken  at  tbe  hearing  is  voluminous,  and  upon  tbe  question  as  to  tbe 
mineral  character  of  tbe  laud,  and  tbe  mining  improvements  thereon,  which  you 
deem  the  only  ones  involved  in  tbe  case,  it  is  conflicting.  Upon  a  careful  examina- 
tion of  the  testimony,  I  am  unable  to  discover  any  principle  of  construction  upon 
which  it  may  be  harmonized :  therefore,  special  consideration  must  be  given  to  your 
conclusions  as  to  tbe  facts. 

In  your  said  office  decision  it  was  further  said : 

But  for  the  manner  of  giving  notice  of  tbe  application  for  patent  in  tbe  case, 
which  is  disclosed  by  tbe  contestee's  ex  j>a)  te  evidence,  I  think  his  entry  piigbt  be 
approved  for  patenting. 

Tl:e  notice  of  application  for  patent  in  this  case  was  published,  as  shown  by  tbe 
notice  itself,  upon  the  order  of  the  receiver,  who  also  designated  the  newspaper  in 
which  the  publication  was  made.  At  the  time  this  order  and  designation  were  made 
there  waH  no  vacancy  in  tbe  office  of  register,  but  that  officer  was  temporarily  absent 
on  leave  granted  by  the  Honorable  Secretary. 

It  is  not  claimed,  nor  is  it  true,  that  tbe  receiver  had  any  specific  directions  from 
this  office  to  act  for  the  register  in  this  case. 

Under  the  mineral  land  laws  the  publication  of  tbe  notice  of  application  for  patent 
and  the  designation  of  tbe  newspaper  in  which  the  publication  must  be  made  are 
acts  required  of  tbe  register.  These  acts  are  not  ministerial  in  character,  and  there- 
fore, under  the  circumstances,  the  receiver  bi^d  no  authority  to  publish  the  notice 
snd  designate  tbe  newspaper  in  which  it  should  be  published.  (1  L.  D.,  150),  (1  L. 
D.,  545)  (9  L.  D.,  41)  and  (9  L.  D.,  365). 

The  receiver's  order  for  tbe  publication  of  notice  in  this  case,  and  his  designation 
of  tbe  newspaper  in  which  tbe  publication  was  made  being  unauthorized  by  law,  it 
follows  that  no  legal  notice  of  tbe  contestee's  application  for  patent  has  been  given. 
Therefore  tbe  mineral  claimant  bt^rein  will  be  required  to  republish  a  proper  notice 
of  his  application  for  patent,  under  the  direction  of  the  register  for  tbe  statutory 
period.  Proper  notice  must  also  be  posted  on  tbe  claim  and  in  your  office  for  tbe 
same  time. 

Under  the  republication  and  reposting,  adverae  claims  may  be  filed  as  in  the  case 
of  an  original  publication  and  posting  of  the  notice. 

You  will  notify  all  parties  in  interest  hereof,  and  in  due  time  make  report  as 
required  by  existing  regulations. 

Botli  parties  have  attorneys  resident  in  this  city  who  have  been  notified  of  this 
decision  by  letters  from  this  office  of  even  date  herewith. 
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Service  of  tliis  judgment  was  made  on  both  parties,  bat  neitlier 
appealed,  tiierefore  your  office,  by  letter  of  February  14, 1894,  notified 
tbe  local  officers  that  tbe  decision  of  September  12, 1893,  had  become 
final  "and  the  case  is  hereby  closed"  but  directed  that  Waller  would 
be  allowed  sixty  days  within  which  to  commence  the  republication  aud 
re  posting  of  notice  of  his  application  for  patent,  and  in  case  of  defanlt 
his  entry  should  be  held  for  cancellation. 

On  March  17,  1894,  the  mineral  claimant  filed  a  "motion  for  the 
reconsideration  of  the  Commissioner's  action  of  February  14, 1894,  and 
for  the  reference  of  said  entry  to  the  board  of  equitable  adjndicatiou 
for  confirmation."  By  letter  of  April  30,  1894,  your  office  denied  this 
motion  on  the  ground  (1)  that  there  was  no  service  of  the  motion  od 
the  opposite  party,  the  protestant,  (2)  because  the  order  of  Februjiry 
14,^  <*i8  not  of  such  a  nature  as  that  a  motion  for  review  lies^iu  that 
<*  it  neither  denies  nor  abridges  a  right,  neither  does  it  confer  or  enlarge 
a  right,"  that  it  was  simply  an  order  closing  a  case  pursuant  to  a  deci- 
sion which  had  become  final ;  neither  a  motion  for  review  or  appeal  had 
been  filed. 

A  motion  for  review  of  this  decision  was  filed  and  overruled  by  your 
office  letter  of  July  17, 1S94,  whereupon  the  mineral  claimant  presented 
an  appeal  to  the  Department,  assigning  error  as  follows: 

(1)  In  entitling  his  decision,  or  letter  to  the  local  officers  passing  apon  said 
motion  "In  re  Joseph  Snyder  r.  Oscar  Waller." 

(2)  In  holding  that  by  said  motion  to  submit  the  entry  in  question  to  the  board  of 
equitable  adjudication,  the  claimants  of  said  entry  seek  to  obtain,  contrary  to  tiie 
Knles  of  Practice,  a  review  of  the  office  decision  dated  September  12,  1893. 

(3)  lu  holding  that  since  the  decision  of  September  12,  1S93,  was  rendered  there 
has  been  any  claim  adverse  to  said  mineral  entry  pending  in  or  before  the  Laud 
Department  or  before  any  branch  thereof. 

(4)  In  not  finding  and  holding  that  said  decision  of  September  12, 1893,  dispnsetl 
of  and  concluded  the  only  claim  adverse  to  said  entry  which  has  at  any  time  been 
presented  to  the  Land  Department. 

(5)  In  not  finding  and  holding  that  upon  the  rendition  of  said  decision  of  Sep- 
tember 12,  1893,  the  question  of  the  proceedings  had  in  the  allowance  of  said  mineral 
entry  No.  439  became  and  remained  solely  one  between  the  United  States  and  the 
mineral  claimants  under  said  entry. 

(6)  In  not  finding  and  holding  that  under  the  facts  existing  with  respect  to  the 
publication  of  notice  of  the  filing  of  the  application  for  a  patent  on  said  Waller 
No.  1  Lode  Claim,  the  law  was  substantially  complied  with,  and  that  under  the 
statute  governing  the  board  of  equitable  adjudication,  the  claimants  of  said  entry 
are  entitled  to  the  relief  which  that  board  is  authorized  to  extend  in  the  matter  of 
suspended  entries. 

(7)  In  not  granting  said  motion  to  submit  said  entry  to  the  board,  of  equitable 
adjudication. 

This  appeal  was  denied  by  letter  of  August  22, 1894,  and  thereupon 
a  petition  for  certiorari  was  presented  which  resulted  in  said  depart- 
mental decision  (20  L.  D.,  144). 

It  seems  to  me,  notwithstanding  the  array  of  errors  assigned,  that 
there  is  but  one  vital  question  presented  by  this  record,  as  it  stands, 
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and  that  is  the  effect  of  the  jadgment  of  September  12,  1893.  If 
that  jadgment  is  of  binding  force,  then  this  proceeding  is  superfluous* 
It  was  with  the  view  of  determining  this  matter  that  the  writ  of  certin 
orari  was  granted.  It  is  true  that  it  was  said  in  the  opinion  granting 
the  writ:  "Whether  this  case  is  one  which  can  be  properly  submitted 
to  the  board  of  equitable  adjudication  will  be  passed  upon  when  the 
case  is  before  the  Department."  But  it  is  also  said:  "The  Yariou» 
questions  presented  by  the  record  will  then  be  considered." 

It  is  insisted  by  counsel  for  the  mineral  applicant  that  this  judgment 
is  binding  on  the  protestant.  There  can  be  no  doubt  of  this  proposi-. 
tion.  Conceding  this,  as  I  do,  it  is  pertinent  to  inquire  why  it  is  not 
also  in  full  force  and  effect  against  the  defendant.  The  judgment  was 
against  the  contention  of  the  protestant,  the  land  was  declared  to  be 
mineral  in  character  and  it  was  determined  that  the  required  amount 
had  been  expended  in  improvements.  But  your  office  went  a  step 
farther  and  held  that  there  should  be  re-x>ublication  and  re-posting  of 
notices  of  application  for  patent,  upon  grounds  therein  stated  at  length. 
Here  was  just  as  positive  a  demand  against  the  entryman  as  was  that 
against  the  protestant.  It  is  admitted  that  the  entryman  had  notice 
of  this  judgment.  No  appeal  or  motion  for  review  was  filed,  and  the 
case  was  formally  closed. 

To  hold  that  this  judgment  is  not  conclusive  is  to  impeach  the  integ- 
rity of  decisions  in  a  sort  of  a  collateral  way,  when  the  party  attacking 
had  every  facility  afforded  by  law  and  the  Rules  of  Practice  to  test  the 
question  directly,  and  in  a  manner  where  all  parties  would  have  been 
heard  on  the  propositions  submitted. 

The  motive  of  the  mineral  claimant  in  pursuing  the  course  he  has  is 
not  one  to  commend  itself  to  candid  minds. 

As  heretofore  stated,  in  considering  the  petition  for  certiorari,  claim- 
ant's reason  for  not  appealing  was  that  he  desired  your  office  decision 
to  become  final  so  that  he  might  have  the  entry  referred  to  the  board 
of  equitable  adjudication.  By  this  very  act,  it  is  not  improbable  that 
he  may  have  lulled  the  protestant  into  inactivity,  because  your  office 
judgment  requiring  re-publication  may  have  been,  and  probably  was, 
entirely  satisfactory  to  the  protestant,  for  the  reason  that  when  this 
was  done  he  might  have  the  right  to  attack  the  application  by  adverse 
proceedings  and  thus  have  had  this  controversy  settled  in  court.  So 
there  was  no  Incentive,  or  object  to  be  attained  by  Snyder  in  taking  an 
appeal. 

Now  the  defendant,  upon  whom  an  obligation  was  imposed  that  went 
to  the  very  foundation  of  his  right  to  a  patent,  entirely  ignored  your 
judgment,  with  premeditation  allowed  it  to  become  final,  and  now  seeks 
by  other  and  different  methods  to  defeat  and  ignore  a  valid  and  sub- 
sisting judgment. 

Having  the  entire  record  now  before  me  a  more  extended  examina- 
tion has  been  made  of  the  facts  as  above  set  forth  than  was  possible  in 
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the  consideration  of  tbe  petition  for  certiorari,  and  T  am  now  satisfied 
that  the  action  of  yoar  office  of  February  14,  18d4,  which  is  the  basis 
of  the  present  proceeding,  should  be  affirmed. 
It  is  so  ordered. 


REPAYMENT-REJECTED  APPLICATION  TO  PURCHASE. 

Walter  Newton. 

The  payment  to  tbe  receiver  of  the  purchase  price  of  a  tract  of  land  before  the  local 
office  is  ready  to  act  on  the  application  to  purchase,  makes  tbe  reoeiTer  the  agent 
of  the  applicant  who  must  look  to  such  officer  for  tbe  return  of  the  purchase  money, 
if  the  application  is  rejected. 

Secretary  Smith  to  tJie  Commissioner  of  the  General  Land  Office,  March 

16, 1896.  (G.  C.  K.) 

On  January  10, 1895,  Walter  Newton  filed  in  the  local  laud  office  at 
Marquette,  Michigan,  an  application  for  the  return  of  the  purchase- 
money  ($200)  alleged  to  have  been  paid  by  him  to  the  late  receiver, 
Thomas  D.  Meads,  on  August  10, 1802,  for  the  S.  ^  of  the  NE.  ^  and 
the  N.  i  of  the  8E.  i.  Sec.  23,  T.  51  N.,  R.  36  W. 

He  states  in  his  application,  which  is  sworn  to,  that  he  made  his 
final  proof  under  his  pre-emption  declaratory  statement  for  said  land 
before  the  probate  judge  at  Houghton,  Michigan,  on  July  26, 1892; 
that  at  the  time  he  offered  his  final  proof  he  also  made  full  payment 
for  said  land,  in  the  sum  of  $200,  which,  with  the  final  proof,  was 
deposited  with  said  receiver;  that  the  final  proof  was  suspended  hy 
reason  of  a  conflict  with  the  homestead  entry  of  one  James  P.  Cluoe, 
to  whom  the  land  was  afterwards  awarded;  that  he  applied  for  tbe 
repayment  of  said  sum,  and  the  present  receiver  informed  him  that  his 
predecessor  (Meads)  never  turned  the  money  over  to^him. 

Your  office  by  decision  dated  January  28, 1895,  denied  the  applica- 
tion, on  the  grounds  that  the  late  receiver  failed  to  make  any  return  or 
account  of  the  money  alleged  to  have  been  so  paid. 

An  appeal  from  that  decision  brings  the  case  here. 

An  examination  of  the  records  of  your  office  shows  that  the  appli- 
cant herein,  Newton,  oflfered  his  declaratory  statement  for  the  land 
May  1, 1889,  alleging  settlement  March  23,  of  that  year;  his  filing  was 
placed  on  record  November  18,  1891. 

On  March  28,  1892,  James  P.  Clune  made  homestead  entry  for  tbe 
land,  and  when  Newton,  on  July  26,  1892,  ofifered  his  final  proof  before 
the  judge  of  the  probate  court  of  Houghton  county,  the  same  was  then 
and  there  met  by  the  protest  of  Clune.  The  proof  and  protest  were 
forwarded  to  the  local  office  and  a  hearing  was  ordered.  The  register 
and  receiver  found  in  favor  of  Clune  on  the  gi^ound  that  Newton  had 
failed  to  show  compliance  with  the  law,  etc. 
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On  appeal,  yoar  office  on  November  19, 1894,  affirmed  that  judgmeut. 

On  January  14,  1895,  Newton  filed  his  relinquishment,  aud  his 
declaratory  statement*  was  canceled  by  your  office,  March  8,  following. 

While  the  failure  of  the  local  officers  to  report  proof  and  ]>aynient 
does  not  defeat  the  rights  secured  by  an  entry  (Witcher  t\  Gonklin,  14 
L.  D.,  349),  nor  the  failure  of  a  receiver  to  a(!count  for  the  money  does 
not  defeat  the  right  to  patent  (Andrew  J.  Preston,  idem.,  200),  still  the 
payment  to  the  receiver  before  the  local  office  is  ready  to  act  on  the 
application  makes  the  receiver  the  applicant's  agent,  and  if  the  appli- 
cation is  reelected,  the  applicant  mast  look  to  the  receiver  for  the 
return  of  the  purchase  money.    Matthiessen  and  Ward,  6  L.  D.,  713. 

In  the  case  at  bar  the  receiver  was  under  no  obligation  to  take  the 
money  pending  dune's  protest ;  the  entry  could  not  then  be  allowed,  and 
therefore  the  money  could  not  be  received  as  in  payment  for  the  land. 

The  existing  law  (21  Stat.,  287,)  for  the  leturn  of  purchase  moneys 
refers  to  entries  "erroneously  allowed,"  and  it  is  apparent  that  the 
same  does  not  provide  for  the  relief  asked  by  the  applicant. 

This  is  not  the  first  instance  in  which  complaints  have  been  made 
against  the  late  receiver  of  the  Marquette,  Michigan,  land  office,  for 
retaining  moneys  paid  to  hiui  to  be  applied  on  entries  when  allowed. 
In  compliance  with  the  recommendation  of  your  office  of  June  29,1895, 
the  Department  on  July  17, 1895,  requested  the  Attorney  General  to 
institute  a  suit  on  the  bond  of  Mr.  Meads  for  the  recovery  of  $2,421.56 
charged  against  him  ^'as  fees  and  commissions  and  as  purchase  money 
on  application  to  enter  or  purchase  lands,"  it  appearing  that  Meads 
neither  returned  the  money  to  the  applicants  nor  reported  or  accounted 
therefor  to  your  office.  It  is  learned  (unofficially)  that  suit  has  been 
instituted  against  Mr.  Meads  and  his  bondsmen ;  but  that  the  same 
will  not  come  on  for  trial  before  the  ensuing  May  term  of  the  United 
States  Circuit  Court. 

Mr.  Newton  should  be  advised  of  the  pendency  of  said  suit,  to  enable 
him,  if  he  so  desires,  to  confer  with  the  district  attorney,  with  a  view  to 
amending  the  pleadings,  if  need  be,  to  cover  his  claim. 

It  would  seem,  also,  that  Mr.  Meads  has  subjected  himself  to  the 
criminal  ^charge  of  embezzlement;  for  if  it  be  true  that  he  received 
these  moneys  because  of  his  high  position  as  receiver  of  the  land  office 
and  thereafter  failed  to  account  for  them,  but  appropriated  them  to  his 
own  use,  he  committed  a  crime  more  heinous,  if  possible,  than  common 
larceny,  for  the  crime  of  retaining  moneys  was  aggravated  by  the  vio- 
lation of  a  trust  imposed  upon  him  because  of  his  supposed  official 
integrity  and  honesty. 

The  decision  appealed  from  is  affirmed. 
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CONTEST— RES  JTJDICATA— RESERVOIR  LAXDS. 

HILLIAAD  V.  LUTZ. 

The  fact  that  the  Department  declines,  ou  motion  for  rehearing,  to  remand  a  cue 
for  the  sabmission  of  testimony  on  a  matter  newly  alleged  as  a  basis  therefor, 
18  no  bar  to  a  subseqnent  contest  in  which  such  matter  is  properly  put  in  issue. 

One  who  enters  in  person,  or  by  agent,  during  the  inhibited  period,  npon  the  reser- 
voir lands  opened  to  settlement  by  the  act  of  Jnne  20,  1890,  for  the  purpose  of 
securing  information  w^ith  respect  to  said  lands,  is  thereafter  uisqualifitnl  as  au 
en  try  man. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 

16^1896.  (W.  A.  E.) 

The  tract  here  involved,  viz,  the  NW.  \  of  Sec.  36,  T.  30  ]S.,  R.  6  E., 
Wausau,  Wisconsiu,  land  district,  is  a  portion  of  the  lands  withdrawn 
for  reservoir  purposes  by  executive  x)roclamatiou  of  April  5, 1881,  aud 
restored  to  the  public  domain  by  act  of  Congress  approved  June  20, 
1890  (26  Stat.,  169),  which  act  took  eft'ect  December  20, 1890. 

November  20, 1894,  Jacob  Lutz  made  homestead  entry  for  said  tract, 
and  on  November  28, 1894,  Mary  Jane  Billiard  filed  contest  affidavit 
alleging  that  said  eutrymau 

has 'wholly  adandoned  said  tract;  that  he  has  changed  his  residence  therefrom  for 
more  than  six  months  since  making  said  entry  by  settlement  as  aforesaid;  that  said 
tract  IS  not  (settled  npon  and  cultivated  by  said  party  as  required  by  law;  that  said 
Jacob  Lutz  is  disqnalihed  from  entering  said  tract  and  from  holding  the  same  by 
reason  of  t\ie  fact  that  be  entered  upon  and  occupied  the  same,  and  also  other  water 
reserve  lands  ou  tb©  19th  day  of  December,  ISlK),  contrary  to  the  inhibitory  clause 
of  the  act  of  June  20,  1890,  relative  to  said  lands. 

When  the  parties  appeared  for  hearing  before  the  local  officers  on 
February  19, 1895,  the  defendant  filed  motion  to  dismiss  the  content  on 
the  grounds,  substantially,  that  tbe  affidavit  alleging  abandouuient 
and  change  of  residence  was  filed  before  the  expiration  of  six  months 
from  date  of  entry;  that  the  contestant,  not  having  any  interest  In  the 
land  at  the  time  of  defendant's  settlement  and  entry,  was  not  compe- 
tent to  raise  objections  to  defendant's  qualifications;  and  that  tbe 
question  of  illegal  entry  upon  said  water  reserve  lands  by  said  Lutz 
had  been  considered  in  a  former  contest  between  one  Lonson  Billiard 
and  the  present  defendant,  involving  the  same  tract,  and  determined 
by  the  Secretary  of  the  Interior  in  favor  of  said  Lutz,  and  is  therefore 
res  judicata. 

This  motion  was  overruled,  testimony  was  submitted  on  behalf  of 
each  party,  and  the  register  and  receiver  rendered  their  decision  on  the 
merits  of  the  case  in  favor  of  the  contestant. 

On  appeal,  your  office  by  letter  of  October  30, 1895,  reversed  the 
action  of  the  local  officers,  sustained  defendant's  motion  and  dismissed 
the  contest,  whereupon  the  contestant  filed  appeal  to  the  Department. 

The  first  question  to  be  considered  is,  whether  or  not  your  office  erred 
in  sustaining  the  motion  to  dismiss. 
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T\To  charges  are  here  made:  abandonuieut,  to  which  the  defendant 
oj>pose8  the  plea  of  prematurity;  and  disqualification,  to  which  res 
judicata  i^  pleaded.  (The  allegation  that  the  contestant  has  no  interest 
iu  the  land  need  not  be  considered  as  it  is  not  necessary  under  the 
present  rules  that  a  contestant  should  have  such  interest.)  The  second 
charge  is  logically  first  in  order  and  will  be  so  treated. 

It  is  obvious  that,  strictly  speaking,  any  question  involved  iu  the 
present  contest  is  not  res  judicata  by  reason  of  having  been  decided  iu 
a  former  contest  to  which  the  contestant  herein  was  not  a  party,  as  one 
of  the  essential  elements  of  res  judicata^  viz.,  identity  of  parties,  is  want- 
ing. However,  the  Department  iu  order  to  prevent  useless  litigation 
has  adopted  the  rule  that  an  issue  once  tried  and  determined  cannot 
be  made  the  basis  of  a  second  contest.  If  then  the  question  as  to 
whether  or  not  Lutz  is  disqualified  by  reason  of  having  entered  upon 
water  reserve  lands  prior  to  the  legal  hour  of  oi)ening  has  been  passed 
upon  iu  a  Ibrmer  contest,  that  question  cannot  again  be  raised;  but  if 
it  has  not  heretofore  been  adjudicated,  then  it  is  still  a  proper  subject 
of  investigation. 

It  appears  that  on  December  20, 1890,  the  day  these  lands  were 
opened  to  settlement  and  entry,  one  Lou  son  Hilliard,  the  father  of  the 
present  contestant,  made  homestead  entry  at  the  Wausau  land  office 
for  Lot  1  of  Sec.  35,  and  the  N.  J  of  the  NW.  \  of  Sec.  36,  T.  36  K.,  E. 
6  E.,  thus  including  in  his  entry  a  portion  of  the  tract  here  involved. 

January  7,  1891,  Jacob  Lutz;  January  8,  1891,  Edward  Houlehan ; 
and  January  12,  1891,  Phillip  Schweitzer,  filed  applications,  respec- 
tively, to  make  homestead  entry  for  the  NW.  J  of  said  section  36,  each 
alleging  settlement  on  December  20, 1800.  A  hearing  was  duly  ordered 
and  had  to  determine  the  respective  rights  of  the  several  claimants, 
the  sole  issue  at  this  hearing  being  the  question  of  priority.  After  a 
consideration  of  the  testimony  submitted,  the  register  and  receiver 
found  that  Lutz,  Houlehan,  and  Schweitzer  were  equally  entitled  to  the 
land,  their  settlements  being  simultaneous  and  made  prior  to  Lonson 
Hilliard's  entry. 

The  entryman,  Hilliard,  appealed,  and  on  July  2, 1892,  j'our  office 
affirmed  the  decision  of  the  register  and  receiver  except  as  to  Houle- 
han, whose  claim  was  rejected.  So  far,  there  had  been  no  charge  or 
intimation  that  Lutz  was  disqualified,  and  that  question  had  not  been 
considered. 

On  August  16, 1892,  Lonson  Hilliard  filed  a  motion  for  rehearing  on 
the  ground  of  newly  discovered  evidence.  This  newly  discovered  evi- 
dence related  principally  to  the  settlements  of  Lutz  and  Schweitzer 
and  was  therefore  merely  cumulative,  but  it  was  further  said  in  the 
motion  that  *'it  can  also  be  shown  that  said  Lutz  was  camped  on  the 
laud  in  controversy  on  the  19th  day  of  December  at  four  o'clock  P.  M." 
Here,  for  the  first  time  in  the  course  of  the  proceedings  the  disqualifi- 
cation of  Lutz  was  charged.  Said  motion  was  denied  and  the  case 
came  to  the  Department  on  appeal. 
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February  12, 1894,  the  decision  of  your  office  in  said  case  was  in  all 
respects  affirmed.  In  regard  to  the  allegation  in  Hilliard's  appeal  that 
your  office  erred  in  denying  his  motion  for  rehearing  it  was  said: 

It  must  appear  that  the  evidence  to  be  offered  coald  not  be  procored  at  the  trial 
by  reasonable  diligence;  which  is  not  shown.     (279  L.  and  R.,  444.) 

April  21,  1S94,  Lonson  Hilliard  again  tiled  motion  for  reheariug,  one 
of  the  grounds  of  the  motion  being  the  disqualification  of  Lutz.  This 
motion  was  denied  by  the  Department  on  October  10, 1894  (19  L.  D., 
294),  and  at  that  time  the  following  language  was  used: 

As  to  the  second  allegation  that  Latz  is  disqualified  for  having  entered  upon  the 
lands  in  controversy  prior  to  December  20, 1890,  it  appears  that  one  of  the  gronndt 
upon  which  Hilliard  asked  for  a  new  trial  before  your  office  was  that  Lutz  wa« 
camped  on  the  land  on  the  19th  day  of  December,  1890,  and  the  very  matter  was 
therefore  in  issue  before  this  Department  on  February  12, 1894,  the  day  upon  which 
the  decision  now  under  review  was  rendered,  and  consequently  is  now  rea  judicata. 

Following  the  ^nal  decision  of  the  Department  in  said  case,  Lutz 
bought  Schweitzer's  interest  in  the  tract  and  made  homestead  entry  on 
the  20th  of  November,  1894,  as  aforesaid. 

It  must  be  clear  from  what  has  been  said  above  that  the  question  as 
to  whether  or  not  Lutz  is  disqualified  by  reason  of  having  entered  upon 
water  reserve  lands  prior  to  the  legal  hour  of  opening  is  not  an  "issue 
once  tried  and  determined."  There  has  never  been  a  trial  upon  that 
point  prior  to  the  present  contest,  nor  did  the  Department  in  the  former 
contest  decide  that  Lutz  was  not  disqualified.  The  qualifications  of 
Lutz  were  not  in  issue  in  the  former  contest,  and  the  fact  that  the 
Department  declined  upon  good  and  sufficient  grounds  to  remand  the 
case  in  order  that  testimony  might  be  taken  upon  that  i)oint  is  no  bar 
to  a  subsequent  contest  in  which  that  issue  is  properly  raised. 

This  brings  us  then  to  a  consideration  of  the  testimony  submitted  ia 
the  present  contest  upon  that  question.  I  can  not  do  better  here  than 
quote  from  the  decision  of  the  register  and  receiver,  which  clearly  and 
correctly  sets  forth  the  evidence  on  this  point. 

Jacob  Lutz  desired  to  enter  the  N\V.  ^  of  Sec.  36»  T.  36  N.,  R.  6  E.,  as  a  homestead, 
by  settlf^ment  thereon  at  the  tirst  moment  the  lands  were  thrown  open  to  settlement, 
and  being  unacquainted  with  the  land  and  unable  to  locate  himself,  and  not  being  a 
practical  woodsman,  he  hired  one  Blodgett,  a  competent  woodsman,  who  was  fairly 
acquainted  with  the  lands,  to  put  him  in  a  situation  or  position  from  which  he  could 
make  a  settlement  and  claim  the  land  under  the  homestead  law  at  the  earliest  oppor- 
tunity. 

Jacob  Lutz  left  the  city  of  Stevens  Point,  where  he  resided,  on  the  18th  day  of 
December,  and  with  Blodgett  took  the  Chicago,  Milwaukee  and  St.  Paul  Railway  to 
come  to  this  land.  They  left  the  train  in  Sec.  26,  T.  36  N.,  R.  6  £.,  in  the  afternoon 
of  the  18th  day  of  December,  and  going  east  crossed  a  lake  in  said  Sec.  26,  and 
camped  the  night  from  the  18th  to  the  19th  day  of  December  on  the  SW.  ^  of  Sec.  26 
at  the  meander  post  at  the  lake,  or,  as  Blodgett  says,  on  the  beach.  On  the  follow- 
ing day,  the  19th  day  of  December,  they  went  to  the  N\V,  comer  of  said  Sec.  36 
and  then  Blodgett  traced  the  line  from  that  conier  to  what  he  supposed  to  be  the 
north  quarter  post,  Lutz  following  him,  being  careful,  as  they  say,  that  he,  Latz, 
should  not  get  on  Sec.  36,  because  it  was  water  reserve  land.    Having  found  what 
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Blodgett  sapposed  to  be  the  qnarter  post  on  the  north  line  of  Sec.  36,  they  camped 
there  a  very  short  distance  from  the  north  line  of  Sec.  36,  and  there  Ltitz  -waited 
until  the  19th  day  of  December  should  expire,  when  he  was  then  ready  to  begin  his 
settlement.  They  had  been  walking  several  hours  when  they  first  left  their  camp 
on  Sec.  26,  and  went  in  camp  again  on  Sec.  25,  although  the  distance  from  one  camp 
to  another  could  not  have  been  more  than  a  mile  and  a  quarter. 

Blodgett  traced  the  north  line  f^om  said  quarter  post  of  Sec.  36  farther  east  to  the 
N£  corner,  and  then  south  from  that  comer,  and  then  went  into  Sec.  36,  whero 
there  is  a  little  railroad  bridge  or  culvert,  where,  he  admits,  he  met  Dawson.  Ben- 
net  was  with  him,  but  Dawson  swears  there  were  four  in  the  party  that  he  saw  there, 
and  tliat  they  then  struck  oif  in  the  woods  in  Sec.  36.  From  our  view  of  the  case 
it  IB  immaterial  whether  there  were  four  in  the  party  of  Blodgett,  including  Lutz, 
or  whether  Blodgett  was  there  alone  with  Bennet. 

The  plats  of  this  office  show  that  all  of  Sec.  26  in  T.  36  N.,  R.  6  £.,  except  the  SW. 
}  NW.  i  and  SW.  i  SW.  i,  and  all  of  Sec.  36  and  lot  one  in  Sec.  35,  T.  36  N.,  R.  6  E., 
are  lands  which  were  restored  to  the  public  domain  by  act  of  Congress  approved 
Jnne  20, 1890,  and  to  which  the  inhibition  to  enter  and  occupy  extends,  and  these 
lands  having  been  entered  and  occupied  on  the  18th  day  of  December,  1890,  and 
Blodgett  having  for  and  on  behalf  of  Jacob  Lutz  on  the  19th  day  of  December,  run 
the  line  from  the  N  W.  corner  of  Sec.  36  to  what  he  supposed  to  be  the  quarter  post 
on  the  north  line  of  said  section,  and  Jacob  Lutz  having  been  with  him  daring  this 
time  and  confessedly  so,  with  the  intent  and  purpose  of  settling  at  the  earliest  time 
when  said  reserve  lands  became  subject  to  settlement,  we  are  of  the  opinion  that  by 
his  entry  and  occupation  of  said  water  reserve  lands  on  the  18th  and  19th  days  of 
December  with  an  intention  and  purpose  of  settlement,  Jacob  Lutz  became  disqnali* 
fied  from  entering  the  tract  in  controversy. 

It  appears  from  the  admissions  of  Lutz  and  Blodgett  (to  say  nothing 
of  the  other  testimony  in  the  case) :  first,  that  Lutz  himself  crossed  water 
reserve  lands  on  the  18th  and  19th  days  of  December,  1890,  though  he 
did  not  go  on  the  tract  here  involved  until  the  20th ;  and,  second,  that 
Blodgett,  as  the  agent  of  Lutz,  run  the  north  line  of  the  tract  in  con- 
troversy OB  December  19,  and  afterwards,  on  the  same  day,  went  across 
section  36  to  see  who  was  on  there.  Under  this  showing  Lutz  was 
clearly  disqualified.  Eeyes  v.  McOinley,  18  L.  D.,  550;  Blanchard  t^. 
White  et  al.^  13  L.  D.,  66. 

This  conclusion  renders  it  unnecessary  to  discuss  the  other  questions 
raised  in  this  contest,  viz.,  whether,  as  Lutz  claimed  through  settlement, 
it  was  necessary  for  him  to  maintain  residence  prior  to  the  allowance  of 
his  application,  and  whether  contest  would  lie  for  failure  in  this  respect 
before  the  expiration  of  six  mouths  from  date  of  entry. 

Your  office  decision  is  hereby  reversed,  and  Lutz's  entry  will  be  can- 
celed. 
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FINAL  FBOOF-A3CENDED  RULE  58-ALIENAXlON. 

Bashfoed  V.  Clark  et  al, 

• 

Final  proof  sabmitted  during  the  pendency  of  a  contest,  and  prior  to  the  amendment 
of  Rule  53  of  Practice,  may  be  considered  nnder  said  amended  rule,  wliere  tine 
notice  of  intention  to  subrait  said  proof  is  given. 

An  offer  to  sell,  made  by  a  homesteader  after  the  expiration  of  the  statutory  period 
of  residence,  and  the  submission  of  final  proof,  but  pending  the  allowanee  thereof, 
is  not  inconsistent  with  good  faith  on  the  part  of  the  entry  man. 

Secretary  Smith  to  tlie  Commissioner  of  the  Oeneral  Land  Office^  March 

16\  1896.  (C.  J.  W.) 

April  24, 1889,  Miles  G.  D'Arcy  filed  declaratory  statement  No.  13942 
for  SE.  J  of  NE.  J  Sec.  28,  T.  22  K,  R.  1  E. 

June  13, 1885  Ambrose  n.  Clark  made  homestead  entry  No.  7499  for 
N.  i  of  NE.  J  Sec.  28  and  NW.  J  NW.  J  and  lot  4  Sec.  27,  said  township 
and  range.  By  letter  "0"  of  February  20,  1890,  said  entry  wa« 
Amended  so  as  to  read  NE.  |  of  NE.  ^  and  lot  1  Sec.  28,  and  NW.  | 
NW.  J  and  lot  4  Sec.  27,  said  township  and  range. 

December  C,  1889,  Maria  D'Arcy  (widow  of  Miles  C.  D'Arcy)  made 
proof;  and,  upon  protest  of  Clark  and  bearing  had  thereon,  decision 
was  rendered  by  your  office  May  13,  1892,  in  favor  of  the  pre-emption 
claim  of  D'Arcy.  On  appeal  to  the  Department,  on  January  10, 1894, 
said  decision  was  affirmed,  and  the  case  was  closed  by  letter  of  June 
15, 1894,  Mrs.  D'Arcy  being  allowed  sixty  days  within  which  to  perfect 
her  husband's  claim. 

It  was  also  stated  that  when  payment  was  made  and  duly  reported 
to  your  office,  Clark's  entry  would  be  canceled  as  to  the  SE.  ^  of  NE.J, 
or  lot  1,  Sec.  28. 

October  20, 1894,  the  local  officers  reported  that  after  receipt  of  their 
notice  of  June  25th,  1894,  Mrs.  D'Arcy  had  taken  no  action. 

October  23, 1894,  the  local  officers  transmitted  the  homestead  appli- 
cation of  Herbert  Bashford  of  date  September  10, 1894,  describing  SE. 
(  of  NE.  ^,  or  lot  1,  Sec.  28,  rejected  September  12,  1894,  because  it 
was  involved  in  the  contest  between  D'Arcy  and  Clark. 

October  19, 1894,  Bashford  appealed  from  this  decision  to  your  office. 

On  November  9, 1894,  the  local  officers  reported  to  your  office  that 
Clark  had  on  August  7, 1894,  made  final  homestead  proof  and  at  same 
time  made  tender  of  the  amount  due,  and  the  said  officers  asked  for 
instructions  as  to  Clark's  right  to  lot  1. 

On  December  1, 1894,  your  office  considering  the  appeal  of 'Bashford, 
passed  on  said  case,  and  held  that  Mrs.  D'Arcy  having  failed  to  tender 
payment  for  the  claim  of  her  deceased  husband  within  the  period 
granted  by  your  office,  her  ap])lication  to  complete  title  and  her  proof 
must  be  rejected,  and  that  Clark's  entry  be  left  intact,  and  further,  that 
Clark's  final  proof,  although  made  pending  the  contest  was  not  pi6> 
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eluded  from  consideration,  since  said  contest  was  finally  disposed  of, 
and  that  Clark's  entry  being  thus  intact,  the  application  of  Bashford 
to  make  entry  was  rejected. 

Prom  this  decision  Bashford  appeals.  As  Mrs.  D'Arcy  has  not 
appealed,  the  decision  has  become  final  as  to  her. 

The  only  ground  of  error  in  appellant's  specification,  demanding  spe- 
cial consideration,  is  the  charge  that  Clark  is  estopped  from  objecting 
to  Bashford's  application  to  enter  tbe  land  in  dispute  by  reason  of  his 
having  encouraged  Bashford  to  make  the  application  and  because  of 
his  having  proposed  to  sell  out  to  him.  In  support  of  these  allegations, 
affidavits  of  Bashford  and  his  wife  and  of  his  attorney  are  appended  to 
the  appeal.  The  facts  set  ui>  in  the  affidavits  by  way  of  estoppel  against 
Clark  occurred  some  three  or  four  years  after  Clark's  final  proof  was 
made,  and  at  a  timo  when  Clark,  as  he  alleges,  might  have  lawfully 
negotiated  concerning  the  sale  of  any  right  predicted  on  or  accruing 
under  his  final  proof  and  tender.  A  homestead  claimant,  having  sub- 
mitted final  proof  showing  full  compliance  with  the  law,  secures  thereby 
the  equitable  title  to  the  lands,  and  delay  in  issuance  of  final  certificate 
will  not  aflfect  his  rights.     Strain  r.  Hostotlas  (17  L.  D.,  293). 

Clark's  final  proof  is  not  before  me,  but  I  apprehend  that  it  would 
not  show  compliiince  with  the  law  in  the  meaning  of  the  case  above 
quoted.  His  tender  of  the  amount  due  at  the  time  his  final  proof  was 
made,  was  without  effect,  since  the  amendment  to  Eule  53  (14  L.  D., 
250)  under  which  alone  his  final  proof  made  pending  the  contest  could 
be  considered  expressly  excepts  the  right  '^to  pay  the  purchase  money 
or  commissions,  as  the  case  may  be,"  and  if  he  had  no  right  to  make 
such  payment,  it  follows  that  the  offer  to  do  so  was  of  no  effect. 

It  will  depend  upon  certain  facts  not  affirmatively  shown  and  only 

presumably  true,  whether  Clark's  final  proof  taken  x>ending  the  contest 

between  him  and  D'Arcy  can  be  considered,  under  amended  Rule  53. 

The  final  proof  in  question  was  made  August  7, 1890,  and  Rule  53  was 

amended  March  15,  1892,  and,  of  course,  was  not  operative  at  the  time 

saidfinal  proof  was  made.    It  has  been  held,  however,  that  said  amended 

rule  was  applicable  to  cases  where  the  final  proof  was  made  before  the 

rule  was  amended,  as  between  the  entryman  and  parties  having  notice 

of  the  intention  of  the  entryman  to  offer  final  proof  at  the  time  it  was 

offered,  and  who  had  thus  an  opportunity  to  protest,  if  they  desired  to 

do  so.    If  there  was  no  irregularity  as  to  giving  public  notice  of  his 

intention  to  offer  final  proof  upon  the  part  of  Clark,  and  such  notice 

was  given  so  as  to  bind  Bashford  who  at  that  time  had  no  connection 

with  the  land,  or  the  litigation  concerning  it,  it  would  seem  that  Clark's 

final  proof,  though  irregularly  made,  might  be  considered  under  amended 

rule  53.     Smith  r.  Ohapin  (U  L.  D.,  411);  Akers  r.  Ruud  (16  L.  D.,  50). 

As  Clark's  final  proof  has  not  yet  been  accepted,  it  will  be  considered 

under  Rule  53  as  amended,  only  in  tlie  event  the  law  as  to  notice  was 

complied  with  as  above  indicated,  otherwise  new  proof  will  be  required. 
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I  am  of  opinion  that  tbe  appellant  alleges  no  fact  which  affects  the 
validity  of  Clark's  entry,  made  as  to  lot  1  in  February,  1890.  A  mere 
offer  to  sell  not  consummated,  and  made  after  the  expiration  of  the 
statutory  period  of  residence  necessary  to  perfect  a  homestead  claim, 
and  after  the  submission  of  final  proof,  but  while  it  was  yet  pending 
(as  was  true  in  this  case),  is  not  inconsistent  wfth  good  faith  upon  tbe 
part  of  the  entryman,  and  will  not  justify  the  cancellation  of  his  entry. 
The  land  in  controversy  is  embraced  in  Clark's  entry,  and  the  entry 
being  apparently  valid  and  uncancelled,  Bashford's  application  to  enter 
was  properly  rejected. 

Your  office  decision  is,  therefore,  approved. 


ALASKA— L^NDS  OF   THE   GRECO-UUSSIAN    CHITRCH. 

INSTRUCTIONS. 

While  Congress  has  made  no  provision  for  determining  the  extent  of  the  claims  of 
the  Greco-Russian  Church  in  Alaska,  or  the  validity  of  its  title  thereto,  yet  the 
possessory  claims  of  said  church  have  been  protected  in  execntive  action  taken 
by  the  State,  War,  and  Treasury  Departments,  and  allowed  to  remain  in  the 
hands  of  the  church ;  but,  in  the  absence  of  statutory  authority  therefor,  the 
Interior  Department  can  not  undertake  to  identify,  by  survey,  the  lands  of  the 
church,  and  determine  the  title  of  the  church  thereto. 

If  any  of  the  property  held  by  the  church  has  been  included  within  the  limits  of  an 
executive  reservation,  the  President  has  the  authority  to  modify  the  order  there- 
for, so  as  to  exclude  the  lands  erroneously  embraced  within  such  reservation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  March 
(J.  I.  H.)  J21y  1896.  (A.  E.) 

On  December  20, 1894,  the  Department  received  a  letter  from  Nicho- 
las, Bishop  of  the  Greco-Russian  Church,  of  Alaska  and  Aleutian 
Islands,  stating  that  certain  land  belonging  to  the  Orthodox  Church  in 
Sitka,  Alaska,  had  been  taken  from  said  church,  and  requesting  that 
tha  Department  give  orders: 

First.  To  have  the  lands  unlawfully  taken  returned  to  the  orthodox 
parish  in  Sitka. 

Second.  To  have  a  survey  made  of  all  the  church  lands  in  Alaska, 
and. 

Third.  To  affirm  the  right  of  ownership  of  the  parishes  to  their  lands 
in  the  same  manner  as  it  was  given  them  by  the  Russian  government 
nt  the  time  Alaska  was  transferred  to  the  American  government. 

This  paper  was  sent  to  your  office  with  instructions  to  Investigate  the 
matter  and  make  a  report.  The  Department  is  now  in  receipt  of  your 
office  letter  of  September  14, 1895,  transmitting  a  report  by  Inspector 
Swineford  on  the  result  of  his  investigation. 

It  would  appear  from  the  report  that  tlie  land  claimed  by  the  church 
is  now  included  within  reservations  for  the  use  of  the  United  States. 
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The  chorcli  claims  by  virtue  of  a  sentence  in  the  second  article  of  the 
treaty  with  Bussia,  concluded  March  20, 1867,  concerning  the  cession 
of  Alaska.    This  sentence  is  as  follows: 

It  is  ho'wever  understood  and  agreed,  that  the  churches  which  have  been  built  in 
the  ceded  territory  by  the  Eussiau  government,  shall  remain  the  property  of  such 
members  of  the  Greek  Oriental  Church  resident  in  the  Territory,  as  may  choobe  lo 
worship  therein. 

An  examination  of  the  records  relating  to  the  Territory  of  Alaska 
and  the  establishment  therein  of  the  Greco-Enssian  Church  has  been 
made,  and  this  shows  the  following: 

The  title  uf  Eussia  to  the  territory  of  Alaska  was  obtained  by  the 
discovery  and  exploration  of  Bering,  a  Eussiau  subject,  in  1741. 

In  1795  the  '*  Holy  Orthodox,  Catholic,  Apostolic,  Oriental  Church," 
established  a  chapel  at  St.  Pauls.  In  179i)  Emperor  Paul  VIIl  granted 
the  entire  territory  to  the  Eussian  American  Company,  which  grant 
was  renewed  in  1821,  aud  again  in  1841,  the  last  charter  expiring  Janu- 
ary 1,  1862. 

These  charters  gave  the  Eussian  American  Company  the  monopoly 
of  the  trade  and  proceeds  from  the  natural  resources  of  the  territory, 
and  likewise  empowered  it  to  administer  the  government  as  it  might 
see  fit.  Again,  while  the  company  could  sublet  and  transfer  its  privi- 
leges and  did  so,  it  had  no  right  of  private  property,  but  only  the 
right  of  occupancy.  Its  right  to  the  sources  of  wealth,  both  animate  ' 
and  inanimate,  did  not  carry  with  it  the  fee  to  the  soil. 

During  its  occupancy  of  sixty-two  years  it  established  forty  stations 
within  the  territory. 

In  1817  the  compauy  erected  the  first  church  building  at  Sitka  for 
the  Greco-Eussian  Church;  St.  Peters  Church  on  St.  Pauls  Island  in 
1819;  another  church  at  St.  George  in  1833;  at  Unalaska  in  1826,  and 
at  Oumnak  the  same  year.  Churches  and  schools  were  also  established 
at  other  x)oints  in  the  territory. 

In  the  charter  of  1821  to  the  Eussian  American  Company  a  clause 
provided  that  said  company  should  support  the  churches  of  the  Orien- 
tal Church.  In  1861  the  United  States  began  negotiations  with  the 
Eussian  Government  for  the  purchase  of  the  Eussian  possessions  in 
America.  While  this  purchase  had  been  discussed  in  Washington  as 
early  as  1859,  the  negotiations  were  hastened  by  the  fact  that  the 
Russian  American  Company's  charter  was  to  soon  expire,  and  for  the 
further  reason  that  the  Hudson  Bay  Company  of  London,  England, 
^bich  had  a  lease  on  a  portion  of  the  Eussian  territory  from  the 
Eussian  American.  Compauy  was  negotiating  to  get  a  charter  which 
\vould  enable  it  to  obtain  skins  from  animals  which  existed  in  that 
locality.  At  this  time  the  Hudson  Bay  Company  had  a  lease  which 
ran  until  June,  1868. 

On  March  30, 1867,  the  treaty  of  cession  was  concluded.    On  May  28, 
1867,  it  was  ratified,  and  on  June  2o,  1867,  exchanged  and  proclaimed. 
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Article  II  provided: 

In  the  cession  of  territory  and  dominion  made  by  the  preceding  article  are  incladed 
the  right  of  property  in  all  public  lots  and  squares,  vacant  lands,  and  all  public 
buililinn^S;  fortifications,  barracks,  and  other  edifices  which  are  not  private  indi- 
vidual property.  It  i!»,  however,  understood  and  ngreed,  that  the  churches  which 
have  been  built  in  the  ceded  territory  by  the  Russian  government,  shall  remain  the 
property  of  eueh  members  of  the  Greek  Oriental  Church  resident  in  the  territory,  as 
may  choose  to  worship  therein. 

Article  VI  i)rovided : 

The  cession  of  territory  and  dominion  herein  made  is  hereby  declared  to  be  free  and 
unencumbered  by  any  reservations,  privileges,  franchises,  grants,  or  posaessions,  by 
any  associated  companies,  whether  corporate  or  incori>orate,  Russian  or  any  other, 
or  by  any  parties,  except  merely  private  individual  property  holders;  and  the  ces- 
sion hereby  made,  conveys  all  the  rights,  franchises,  and  privileges  now  belonging  to 
Russia  in  the  said  territory  or  dominion,  and  appurtenances  thereto. 

The  above  last  mentioned  provision  in  the  6tli  article  was  inserted  in 
the  treaty  in  consideration  of  two  hundred  thousand  dollars  being 
added  to  the  original  purchase  price. 

On  August  7,  1867,  Brigadier-General  Lovell  H.  H<)usseau  was 
appointed  by  the  President  of  the  United  States  a  commissioner  on 
behalf  of  this  government  to  receive  the  Territory  from  a  similar  offi- 
cer appointed  on  behalf  of  the  Russian  government.  In  the  letter  of 
instructions  to  General  Eousseau,  the  Secretary'  of  State  William 
11.  Seward  said: 

In  accordance  with  the  stipulations  of  the  treaty,  the  churches  and  chapels  in  the 
ceded  Territory  will  continue  to  be  the  property  of  the  members  of  the  Greco- 
Russian  Church.  Any  houses  and  lot-s  which  may  have  been  g^nted  to  those 
churches  will  also  remain  their  propert}'. 

"  The  stipulations  of  the  treaty"  referred  to  by  Mr.  Seward  are  found 
in  Article  II  of  that  instrument  (15  Stat.,  539).    It  reads  as  follows: 

It  is,  however,  understood  and  agreed,  that  the  churches  which  have  been  built  in 
the  ceded  territory  by  the  Russian  government  shall  remain  the  property  of  such 
members  of  the  Greek  Oriental  Church  resident  in  the  territory,  as  may  choose  to 
worship  therein. 

The  transfer  of  the  Territory  was  duly  made  and  completed  on  Octo- 
ber 2C,  1867,  General  Rousseau  representing  the  United  States  govern- 
ment and  Alexis  Pestchonroff  being  the  commissioner  for  Russia.  In 
the  article  of  transfer  or  protocol  it  is  stated  by  the  commissioners  that: 

We  left,  as  instructed,  iu  the  hands  of  the  Greco-Russian  Church,  the  church  build- 
ings, appurtenances,  and  parsonages  to  the  same  belonging,  as  shown  and  described 
in  inventory  marked  ^'B,''  attached  thereto  as  part  hereof. 

The  inventory  *'  B,"  referred  to  by  the  commissioners  in  the  protocol 
of  transfer,  is  as  follows: 

The  Cathedral  Church  of  St.  Michael,  built  of  timber,  situated  in  the  center  of 
the  city. 

The  Church  of  Resurrection,  of  timber,  commonly  called  the  Kaloshian  church, 
situated  near  the  battery  number  2,  at  the  palisade  separating  the  city  from  the 
Indian  village. 
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102.  A  double-storied  timber  bnildiDg  for  bishop  honse/witb  oatbaildingSy  appar- 

tenauc«8y  and  grounds. 

33.  A  timber  house  for  church  warden.  i 

08.  A  timber  house  for  the  deacon. 

104  ) 

ifYn  ( 'I'hree  timber  houses^  with  their  appurtenances  and  outbuildings  for  lodging 

m  S     ^^  priest*. 

^  >  Four  lots  of  ground  belonging  to  the  parsonages. 

I  1 

a  The  place  commemorative  of  the  old  church, 
b  A  tomb. 

Three  cemeteries^  two  outside  palisades,  and  one  by  the  Chnroh  of  the  Sesnr- 
rection. 

On  December  1, 1867,  under  the  title  of  General  Orders  Ko.  6,  Head- 
quarters  Military  District  of  Alaska,  New  Archangel,  Alaska  Territory, 
Samnel  H.  Kinney,  Ist  Lieutenant  2d  Artillery,  by  command  of  Brevet 
Major  General  Davis,  announced  that  until  such  time  aa  the  govern- 
ment of  the  United  States  should  decide  what  locations  and  amount  of 
land  might  be  required  for  government  and  territorial  purposes,  certain 
reserves  were  made  which  were  duly  set  forth  in  said  Orders  No.  6.  In 
the  second  order  it  was  announced: 

All  the  land  bounded  by  the  above  described  lines  on  the  one  side,  and  the  channel 
of  the  bay  on  the  other,  shall  be  held  and  used  as  a  Tnilitary  reserve,  except  such 
land  as  has  been  turned  over  to  the  Greco-Russian  Church  by  the  commissiouers  of 
transfer.  A  map  of  this  reserve  will  be  kept  in  this  office,  subject  to  the  inspection 
of  all  interested. 

"The  above  described  lines''  were  as  follows: 

Commencing  at  a  point  midway  between  houses  Nos.  25  and  27,  and  running 
theuce  in  a  direct  line,  in  a  southeasterly  direction,  to  the  channel  of  the  bay,  and 
in  a  direct  line,  in  an  opposite  direction,  to  a  point  midway  between  the  southeast 
comer  of  the  "Public  Garden''  and  the  northeast  corner  of  the  large  building  known 
as  the  unfinished  Barracks;  from  thence,  in  a  straight  line,  at  right  angles  to  the 
first  line  until  it  intersects  a  line  running  at  right  angles  to  it,  and  drawn  through 
the  northwest  comer  of  the  ^-  Public  Garden,"  and  along  this  latter  line  to  the  north- 
west corner  of  the  "Public  Garden;"  from  thence  in  a  direct  lino  to  the  outside  cor- 
ner of  block  house  No.  3  or  battery  D ;  thence  in  a  direct  line  to  the  outside  corner 
of  block  house  No.  2  or  battery  G ;  from  thence  in  a  direct  line  to  the  point  where 
the  palisades  meet  the  bay,  and  along  the  line  of  the  palisades  to  the  channel  of  the 
bay. 

Oil  February  26, 1869,  B.  D.  Townsend,  Assistant  Adjutant-General, 
United  States  Army,  wrote  to  the  Commanding  General  of  the  Depart- 
ment of  Alaska,  stating  that  the  Secretary  of  War  directed  that  he  take 
lK)sse8sion  of  and  retain  in  his  charge  all  posts,  buildings,  etc.,  which 
were  not  in  fact  entitled  to  be  considered  individual  property.  In  reply 
to  this,  the  commanding  officer,  Jefferson  G.  Davis,  made  a  report  to  the 
Secretary  of  War,  stating  in  detail  the  buildings,  etc.,  which  he  took 
possession  of  in  accordance  with  the  instructions  of  February  26, 1869, 
above  mentioned.  In  this  report,  which  is  dated  at  Sitka,  December  1, 
1869,  the  commanding  officer  says: 

By  rt^ferring  to  the  protocol  of  transfer,  executed  by  the  Conunissioners,  General 
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L.  H.  Rousseau  and  Captain  Alexis  Pestchonroff,  at  New  Archangel  (Sitka),  Oetolier 
26, 1867,  and  the  accompanying  inventory  ''A/'  it  will  he  seen  what  itind  and  amoant 
of  property  was  turned  over  to  the  United  States  in  the  town  of  New  Archangel. 

By  referring  to  the  same  document,  and  accompanying  inventory  ''B,"  it  will  he 
seen  what  property  was  indicated  as  helongiug  to  the  Greco-Rnssian  Chnrch  in  the 
town  of  New  Archangel  (Sitka).  As  there  seem  to  he  no  questions  raised  about  the 
property  borne  on  these  inventories  being  in  the  possession  of  its  rightful  owners,  it 
will  be  passed  over. 

Secretary  of  the  Treasury  Hugh  McCuUoch,  writing  to  the  Collector 
of  Customs  at  Sitka,  in  February,  1869,  referred  to  the  2d  article  of  the 
treaty  of  cession,  and  said : 

That  article  includes  in  the  cession  "  all  public  lots  and  squares,  vacant  lands,  and 
all  public  buildings,  fortifications,  barracks,  and  other  edifices  which  were  not  pri- 
vate individual  property — 'privee  individueUe,* "  The  word  *'  public'^  as  nsed  in  this 
sentence,  applies  only  to  the  word  '*  buildings  "  standing  in  immediate  juxtaposi- 
tion; all  fortifications  and  barracks  are  ceded,  and  all  buildings  of  any  kind  in  the 
Territory  also  become  the  property  of  the  United  States,  except  those  belonging  to 
individuals.  The  buildings  owned  by  the  Russian  Fur  Company  were  not  individual 
property,  and  were  therefore  included  in  the  cession.  This  is,  in  the  estimation  of 
this  Department,  the  plain  import  of  this  language,  even  in  the  absence  of  any  light 
derived  from  the  context  or  from  attending  circumstances.  But  the  treaty  goes  on 
to  provide  that  the  churches  built  by  the  Russian  Government  shall  not  become  the 
property  of  the  United  States ;  now  the  Department  is  informed  that  all  the  churches 
in  the  Territory  were  built  and  owned  by  the  said  Fur  Company.  Such  being  the 
case,  if  a  specific  saving  clause  was  necessary  to  prevent  the  acquisition  of  them  by 
the  United  States  under  the  treaty,  it  follows  that  all  the  buildings  owned  by  that 
company,  not  thus  specially  excepted,  are  covered  by  the  cession  and  become  the 
property  of  the  United  States. 

General  Davis  further  shows  in  his  report  that  buildings  at  Kodiak 
and  Ounalaska  were  turned  over  to  the  Greco-Russian  Ohurcb. 
Regarding  the  islands  of  St.  Paul  and  St.  George  the  report  of  General 
Davis  does  not  show  whether  tbe  church  had  or  received  any  property 
there,  but  on  March  3, 1869,  Congress  passed  a  resolution  declaring 
those  islands  to  be  a  special  reservation  for  government  purposes,  and 
directing  the  summary  removal  of  all  persons  found  thereon  without 
authority  from  the  Secretary  of  the  Treasury.  This  was  to  protect  the 
fur  seal  in  Alaska. 

On  May  7,  1869,  Captain  C.  W.  Raymond,  of  the  United  States 
Engineers,  was  given  authority  to  take  possession  of  buildings  at  St. 
Michaels.  In  this  authority  Lieut.  Samuel  B.  Mclntire,  2d  Artillery 
XT.  S.  A.,  notified  him  that  ^^all  church  property  belongs  to  the  mem- 
bers of  the  Greek  Church  resident  there." 

In  ^<a  recapitulation  of  the  whole  business  of  the  transfer  of  the 
property,"  in  Alaska,  General  Davis  says : 

The  members  of  the  Greek  Church  have  received  the  full  amount  of  property 
secured  to  them  by  the  most  liberal  interpretation  of  the  treaty. 

This  "  property"  thus  given  to  the  Greek  Church  General  Davis  rec- 
ommended should  be  confirmed  unto  it  by  the  proper  authority. 
By  the  act  of  May  17, 1884  (23  Stat,  24),  being  "An  act  providing  a 
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civil  govenmient  for  Alaska,'^  it  is  provided  in  section  8,  among  other 
things: 

That  the  IndiaBS  or  other  persoDB  in  said  district  shall  not  be  disturbed  in  the 
possession  of  any  land  actually  in  their  use  or  occupatiou  or  now  claimed  by  them 
but  the  terms  under  which  such  persons  may  acquire  title  to  such  lands  is  reserved 
for  future  legislation  by  Congress. 

On  May  13, 1889,  the  United  States  Oonrt  of  Claims,  in  the  case  ot 
Kinkead  et  aU  v.  United  States,  which  was  a  suit  brought  by  authority 
of  Congress  to  recover  certain  buildings  in  the  Territory  of  Alaska, 
and  to  which  the  United  States  laid  claim  by  virtue  of  the  cession  of 
that  Territory,  held  that  the  Eussian- American  Company,  under  whom 
Kinkead  claimed,  had  but  a  right  of  occupancy  in  the  Territory  for  the 
purposes  of  trade,  and  at  best  was  but  a  tenant  at  will.  That  all 
buildings  which  said  company  placed  upon  the  land  became  part  of 
the  realty,  and  its  ownership  and  occupancy  of  them  ceased  with  the 
termination  of  its  tenancy. 

Continuing,  the  courif  said,  speaking  of  the  sixth  article  of  the  treaty: 

Its  language  is  positive,  clear  and  unmistakable.  All  incumbrances^  whether  origi- 
nating in  grant,  privilege,  or  possession^  in  favor  of  these  couipauies  are  entirely 
extinguished.  Under  that  article  these  companies  can  no  more  claim  buildings  put 
upon  the  land  for  the  purpose  of  carrying  on  trade  during  their  tenancy  than  they 
can  the  land  itself. 

On  April  2, 1890,  in  response  to  the  suggestion  of  the  Secretary  of  the 
Interior,  Lyman  E.  Knapp,  governor  of  Alaska,  transmitted  a  com- 
munication regarding  proposed  reservations  of  land  in  the  Territory  of 
Alaska  for  public  purposes.  In  this  communication  the  governor  stated 
that  he  had  appointed  gentlemen  at  Sitka,  Juneau,  and  Fort  Wrangell 
as  commissioners,  to  make  suggestions  as  to  the  land  which  should  be 
reserved.  With  this  letter  the  governor  transmitted  the  reports  of  the 
commissioners. 

On  June  19, 1890,  the  Secretary  of  the  Interior  transmitted  to  the 
President  of  the  United  States  the  communication  of  the  governor  of 
Alaska  and  the  reports  of  the  commissioners  appointed  by  him  as  last 
above  mentioned.  In  the  letter  of  transmittal  the  Secretary  recom- 
mended that  certain  described  tracts  of  land  be  reserved  from  settlement 
and  disposal,  and  set  apart  for  purposes  mentioned.  Before  approving 
the  recommendation  of  the  Secretary,  the  President  requested  that  he 
be  informed  under  what  statute  it  was  proposed  to  make  said  reserva- 
tion. This  request  was  referred  to  the  offtce  of  the  Assistant  Attorney 
General  for  the  Interior  Department.  That  officer  while  giving  it  as 
his  opinion  that  the  President  had  the  authority  to  make  the  reserva 
tions,  admitted  that  there  was  no  statute  giving  him  express  authority 
to  reserve  lands.  The  President,  on  June  21, 1890,  formally  reserved 
such  lands  as  the  Secretary  had  recommended. 

On  February  27, 1891,  the  Secretary  of  the  Interior,  complying  with 
the  request  of  the  Secretary  of  the  Treasury,  recommended  to  the 
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• 

President  that  a  reservation  be  declared  of  land  at  lUialiuk  harbor, 
Unalaska,  Territory  of  Alaska,  as  a  site  for  a  depot  for  coal  and  snp- 
X)]ies  for  vessels  of  the  United  States  Bevenue  Marine  Service,  cmis- 
iug  in  Alaskan  waters.  This  recommendation  of  the  Secretary  was 
approved  by  the  President  on  March  4, 1891,  <^  until  otherwise  directed 
by  Congress.'' 

In  the  act  of  May  17, 1884,  providing  a  civil  government  for  Alaska 
(23  Stat.,  24),  Congress  refers  to  the  acqaisition  of  title  to  occupied 
lands,  but  states  that  the  determination  of  the  same  ^^is  reserved  for 
future  legislation." 

Nevertheless,  while  Congress  has  made  no  provision  for  determining 
the  extent  of  the  claims  of  this  church,  nor  the  validity  of  its  title,  the 
War,  State,  and  Treasury  Departments  appear  to  have  always  pro- 
tected, by  virtue  of  the  second  article  of  the  treaty,  the  possessory 
claims  of  the  Oreco-Eussian  Church  and  private  individuals  holding 
from  Russia,  and  distinguished  them  from  those  held  by  purchase  from 
the  Eussiau-American  Company.  * 

In  other  words,  the  claims  of  the  church  were  treated  as  those  of  pri- 
vate individuals  were,  and  the  property  of  neither  was  ever  delivered 
to  the  representative  of  the  United  States,  but  allowed  to  remain  in  the 
hands  of  those  who  possessed  it. 

The  Greco-Eussian  Church  requests  the  Department: 

1.  To  have  the  lands  unLawfully  taken  returned  to  the  orthodox  parish 
in  Sitka. 

2.  To  have  a  survey  made  of  all  the  church  lands  in  Alaska. 

3.  To  affirm  the  right  of  ownership  of  the  parishes  to  their  lands  in 
the  same  manner  as  it  was  given  them  by  the  Eussian  government  at 
the  time  Alaska  was  transferred  to  the  American  government. 

In  reply  to  the  second  and  third  requests,  it  can  only  be  said  that 
Congress  has  not  provided  any  method  by  which  the  extent  or  title  of 
these  claims  can  be  determined,  and  until  then,  this  Department  can 
not  pass  upon  them. 

As  to  the  inclusion  of  any  church  property  within  the  limits  of  an 
executive  reservation,  it  is  quite  clear  that  the  President  has  the  author' 
ity  to  modify  any  order  reserving  land  by  reducing  the  limits  of  the 
reservation  so  as  to  exclude  that  erroneously  included.  See  opinion  of 
Assistant  Attorney-General  Hall,  dated  February  27, 1896. 

In  view  of  this,  a  copy  of  this  letter  and  the  opinion  of  the  Assistant 
Attorney-General  for  this  Department,  above  cited,  has  this  day  been 
sent  to  the  Secretary  of  State  for  his  consideration,  and  yon  will  so 
inform  the  Bishop  of  the  Greco-Eussian  Church. 

The  papers  in  the  case  are  herewith  return  ed,  to  be  flled  in  your  office. 
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REPAYMENT-TIMBER  LAND  EXTRT. 

E.  0.  Hasten. 

An  entry  under  the  act  of  June  3, 1878,  of  laud  subsequently  found  fit  foi  cultivation 
on  the  removal  of  the  timber^  and  canceled  fur  such  reason,  will  not,  in  view  of 
the  later  construction  of  said  act,  be  held  fraudulent  in  character,  on  application 
for  repayment,  where  it  appears  to  have  been  made  with  no  intention  of  fraud 
on  the  part  of  the  entryman. 

The  failure  of  a  timber  land  applicant  to  personally  inspect  the  tract  prior  to  his 
application  therefor,  cannot  be  regarded  as  evidence  of  bad  faith,  where,  under 
the  regulations  then  existing,  the  applicant  was  not  required  to  make  a  sworn 
statement  that  he  had  so  examined  the  land. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office, 
(J.  I.  H.)  March  .24^  1896.  (C.  J.  G.) 

The  record  iu  this  case  shows  that  on  August  16, 1883,  E.  C.  M asten 
made  timber  land  entry  for  the  SW.  J  of  Sec.  32,  T.  6  K.,  R.  3  W., 
Oregon  city  land  district,  Oregon. 

Upon  the  report  of  a  special  agent,  a  hearing  was  ordered  by  your 
office  in  said  case  for  July  G,  1885.  On  that  date  the  special  agent 
appciired  with  special  counsel  and  witnesses  for  the  government,  and 
Masten  appeared  in  his  own  behalf. 

Under  date  of  September  10, 1886,  your  office  rendered  the  following 
decision : 

Masten  testified  that  he  had  never  seen  the  land ;  that  he  had  never  seen  his  wit- 
nesses to  the  final  proof,  their  testimony  being  procured  by  one  Dr.  £.  A.  Jones; 
that  he  was  never  a  member  of  an  organization  known  as  the  Columbia  Flume  and 
Lnmber  Company,  and  that  he  is  still  the  owner  of  the  land. 

The  testimony  for  the  government  shows  that  Masten's  final  ptoof  witnesses  did 
Bot  know  the  character  of  the  land  by  legal  subdivisions,  but  only  the  general  char- 
acter of  the  township,  and  that  the  land,  when  cleared  of  its  timber,  would  be  fit 
for  agricultural  purposes. 

From  the  testimony  presented  it  appears  that  the  land  is  not  such  as  is  subject  to 
entry  under  the  act  of  June  3, 1878,  and  the  entry  is  accordingly  held  for  cancellation. 

By  letter  of  December  24, 188(3,  upon  Masten's  failure  to  appeal  from 
your  said  decision,  you  canceled  his  entry. 

Masten  thereupon  made  application  for  repayment  of  his  purchase 
money,  and  by  letter  of  March  8,  1887,  your  office  denied  the  same 
because  the  entry  was  canceled  as  being  fraudulent. 

On  July  26,  1894,  Masten  again  made  application  for  repayment, 
which  was  denied  by  your  office  August  31, 1894,  for  the  reason  that 
your  office  decision  of  March  8, 1887,  supra,  had  become  final,  no  appeal 
having  been  taken  thereft'om. 

On  October  24, 1894,  Masten  made  application  for  certiorari,  and  by 
letter  of  February  23, 1895,  you  were  directed  to  transmit  the  papers 
in  the  case  to  this  Department. 
10332— VOL  22 22 
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Masten  states,  under  oatL,  that  bis  timber  land  entry  <<  was  canceled 
for  tbe  reason  that,  although  the  land  is  heavily  timbered,  yet  wheu 
•cleared  of  its  timber"  it  '^  could  be  made  fit  for  agricultural  purposes." 

From  an  examination  of  the  record  before  me  I  am  of  tbe  opinion 
vthat,  in  so  far  as  your  office  decision  was  based  on  said  allegation, 
Jlasten's  entry  was  improperly  canceled.  The  local  officers  stated  that 
'.at  the  time  Masten  made  his  entry  it  was  generally  believed  through- 
t)ut  that  part  of  the  country  that  land  of  the  character  in  contest  was 
of  the  kind  subject  to  sale  under  said  act.  They  were  also  of  the 
opinion  that  Masten  entered  this  land  without  any  intention  of  fraud; 
but  in  view  of  the  decisions  prevailing  at  that  time  in  regard  to  such 
lands,  they  were  of  the  opinion  that  said  entry  should  be  canceled. 
The  most  that  can  be  said,  as  was  said  in  the  case  of  Ellen  Malarkey, 
directed  to  be  sent  to  this  Department  at  the  same  time,  is  that  Masten 
was  only  guilty  of  an  error  of  judgment;  but  no  fraudulent  iDteution 
on  his  part  can  be  imputed.  This  view  of  the  case  will  be  more  clearly 
apparent  by  reference  to  the  recent  case  of  Robert  r.  Browuell  (18 
L.  D.,  216),  where  it  is  said  that: 

Public  lands  valuable  cbiefly  for  timber,  but  unfit  for  cultivation  within  tbe  mean- 
ing of  the  timber  and  stone  act,  include  lands  covered  with  timber^  but  which  may 
l>e  made  fit  for  cultivation  by  removing  the  timber  and  working  the  lands. 

Following  in  the  line  of  this  decision  it  cannot  be  charged  that  Masten 
«wore  falsely  when  he  took  oath  that  said  land  is  unfit  for  cultivation, 
and  valuable  chiefly  for  its  timber.  Therefore  the  entry  was  errone- 
ously canceled  on  that  allegation. 

It  is  furthermore  alleged  in  your  office  decision  that  Masten  never 
saw  the  land  in  controversy.  He  made  his  entry  August  16, 1883.  It 
was  not  until  May  21, 1887  (6  L.  D.,  114)  that  the  form,  requiring  the 
applicant  to  make  sworn  statement  to  the  efifcct  that  ^'I  have  person- 
ally examined  said  land  and  from  my  personal  knowledge  state  that 
said  land  is  unfit  for  cultivation,  and  valuable  chiefly  for  its  timber,'* 
was  prescribed.  Prior  to  that  date  he  was  only  required  to  swear  that 
the  land  is  unflt  for  cultivation  and  chiefly  valuable  for  its  timber. 
There  appears  to  have  been  no  law  forbidding  him  to  do  this  upon  infor- 
mation and  belief.  And  probably  many  entries  went  to  patent  where 
the  affidavits  were  prepared  in  this  way.  Even  after  the  instructions 
of  May  21, 1887,  were  promulgated,  it  was  held  in  the  case  of  Orace  r. 
Carpenter  (14  L.  D.,  436)  that— 

The  prior  personal  inspection  of  land  required  of  an  applicant  nnder  the  act  of 
Jnne  3^  1878,  does  not  necessarily  require  said  applicant  to  actuaUy  pass  over  the 
land  in  question. 

^<  Especially  is  this  true  where  the  actual  status  of  the  land  is  found 
to  be  as  set  forth  in  said  affidavit." 

I  find  nothing  in  Masten's  affidavit,  under  the  then  existing  regula- 
;tions,  incompatible  with  good  faith. 
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There  does  not  seem  to  be  anything  in  the  laws  or  regulations  requir- 
ing that  the  applicant  shall  see  the  witnesses  to  his  final  proof.  So  this 
allegation  is  an  immaterial  one. 

lu  regard  to  the  charge  that  Masten's  final  proof  witnesses  did  not 
know  the  character  of  the  land  by  legal  subdivisions,  I  have  examined 
their  testimony.  One  witness  says  he  is  acquainted  with  the  land 
described  in  its  smallest  legal  subdivisions  by  having  frequently  passed 
over  the  same  the  two  years  last  passed.  The  other  says  he  has  been 
personally  acquainted  with  the  land  for  two  years  ^  he  ran  the  lines  on 
two  sides  of  it.  The  local  office  found  this  testimony  satisfactory,  and 
I  think  it  must  be  so  regarded. 

The  emphasis  of  your  office  decision  of  September  10, 1886,  wherein 
this  entry  was  held  for  cancellation,  seems  to  have  been  directed  to  the 
fact  that  this  land  is  not  such  as  is  subject  to  entry  under  the  act  of 
June  3, 1878,  and  that  when  cleared  of  its  timber  it  would  be  fit  for 
agricultural  purposes.  The  alleged  fraudulent  character  of  Masten's 
entry  was  predicated  on  this  principle.  As  previously  shown,  under 
the  rather  unsettled  opinion  as  to  what  characteristics  rendered  tim- 
bered land  fit  or  unfit  for  cultivation,  his  entry  cannot  be  regarded  as 
fraudulent. 

This  conclusion  must  not  be  interpreted  as  meaning  that  a  less  strict 
compliance  with  existing  regulations  governing  timber  land  applicants 
will  be  demanded  in  the  future;  only  that  the  strict  requirements  of 
the  instructions  of  May  21, 1887,  now  in  force,  are  not  applicable  to  the 
case  at  bar. 

I  accordingly  reverse  your  office  decision  and  direct  the  repayment 
of  claimant's  fee  and  the  purchase  money  paid  by  him. 


MTNING  CLAXM—IMPROVEMENTS-CERTrFICATE  OF  SURVEYOR 

GENERAL.. 

Milton  et  al.  v.  I^amb. 

A  mineral  entry  cannot  be  allowed  if  the  certificate  of  the  surveyor  general,  as  to 
the  requisite  expenditure  on  the  claim,  is  not  filed  within  the  statutory  period. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

March  24y  1896.  (P.  J.  0.) 

It  appears  that  A.  B.  Lamb  by  his  attorney  in  fact  on  December  20, 
18^,  filed  application  for  patent  for  the  Ferris  (heretofore  known  as 
Ptarmigan)  lode,  survey  ISTo.  8705,  Durango,  Colorado,  land  district. 

The  return  of  the  deputy  mineral  surveyor  shows  that  $500  worth 
of  labor  or  improvements  had  not  been  made  on  the  claim  at  that 
time,  and  the  surveyor  general  did  not  make  any  certificate  as  to  the 
improvements  when  the  survey  was  approved  or  during  the  period  of 
publication. 
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The  period  of  publication  expired  Febi-uary  23, 1894,  and  on  March 
2nd  following,  no  entry  having  been  made,  William  E.  Milton  et  al., 
filed  a  protest  against  the  entry  alleging,  among  other  things,  that  no 
improvements  had  been  made  on  the  ground  except  that  made  by  pro- 
testants.  Two  other  protest  s  were  filed,  one  by  Eobert  W.  Bastian 
et  al.y  owners  of  the  Bonita  lode,  and  J.  B.  Hull  et  aLy  owners  of  the 
Tam  O'Shanter  lode,  but  on  January  18,  1895,  they  withdrew  their 
protests. 

A  hearing  was  had  and  as  a  result  the  local  officers  held  that  the 
^^applicaut  may  not  make  entry  in  this  case  because  he  has  not  <com- 
plied  with  the  law,' in  that  he  did  not  file"  the  certificate  of  the  sur- 
veyor general  as  to  the  improvements  within  the  time  required  by  law. 
On  appeal  your  office,  by  letter  of  November  27, 1894,  affirmed  their 
action,  whereupon  the  applicant  prosecutes  this  appeal. 

Section  2325  B.  S.  provides  that 

the  claimant  at  the  time  of  filing  his  applioation,  or  at  any  time  thereafter,  within  the 
sixty  days  of  publication,  shall  file  with  the  register  a  certificate  of  the  United  States 
surveyor  general  that  $500  worth  of  labor  has  been  expended  or  improvements  made 
upon  the  claim  by  himself  or  his  grantors. 

This  certificate  was  not  filed  at  the  time  of  filing  the  application  or 
within  the  period  of  publication.  The  deputy  who  made  the  survey 
certified  to  only  $125  worth  of  work,  and  from  the  testimony  it  is  clear 
that  no  greater  amount  had  been  expended,  in  fact  it  is  not  claimed  by 
applicant  that  there  was  a  compliance  with  the  statute  in  this  regard. 
In  view  of  the  mandatory  nature  of  the  statute  quoted  it  seems  to  me 
it  is  idle  to  argue  that  this  application  should  go  on  to  patent.  This 
requirement  is  as  imperative  as  any  other.  With  as  much  propriety  it 
might  be  said  that  the  survey  could  be  omitted  or  notice  of  applicatiou 
in  either  form  be  dispensed  with.  The  obvious  intent  of  Congress  iu 
requiring  this  expenditure  was  to  evidence  the  good  faith  of  parties 
seeking  patent  under  the  mineral  laws,  that  by  the  labor  done  or 
improvements  made  it  would  be  apparent  that  it  was  mineral  land  and 
subject  to  entry  as  such.  The  condition  is  akin  to  that  of  settlement 
and  improvement  under  the  pre-emption  and  homestead  laws,  and  the 
requirement  is  as  imperative  in  the  one  case  as  in  the  others. 

It  appears  that  a  certificate  of  the  surveyor  general  made  May  29, 
1894,  was  filed  in  the  local  ofiSce  June  2nd  following  showing  the 
required  expenditure.  But  this  cannot  be  accepted  as  meeting  the 
mandate  of  the  statute,  which  requires  it  to  be  filed  at  the  time  of  filing 
his  applicatiou  or  '^  within  the  sixty  days  oi  publication.'' 

Your  ofiice  judgment  is  therefore  affirmed. 
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r^vijlroad  grant-lands  excepted-bed  of  navigable  river. 
Phillips  v.  Sioux  City  and  Pacific  E.  E.  Co. 

Laii<ls  forming  a  port  of  the  bed  of  the  Miasouri  River,  at  the  date  of  the  gprant  to 
this  company,  and  covered  by  the  waters  of  the  main  channel  of  said  stream  at 
snch  time,  were  not  public  lands  subject  to  the  operation  of  said  grant. 

Acting  Secretary  Reynolds  to  the  Commissioiver  of  the  Qeneral  Land  Office^ 
(J.  I.  H.)  March  24^  1896.  (J.  L.) 

This  ease  involves  lots  10  and  11  of  section  1,  and  lot  1  of  section  2, 
contaiDing  in  the  aggregate  59.60  acres,  in  a  township  and  range  desig- 
nated sometimes,  as  T.  88  N.,  E.  48  W.  of  ** 5th"  principal  meridian, 
Dakota  Territory,  and  sometimes  as  T.  29  N.,  E.  8  E.j  of  ''6th"  principal 

meridian,  Nebraska. 

On  June  14, 1887,  Henry  C.  Phillips  filed  his  pre-emption  declaratory 
statement  No.  9363  for  said  three  lots;  and  on  January  15, 1890,  after 
due  publication,  he  made  final  proof  and  payment,  and  received  final 
certificate  No.  10,162. 

On  January  14,  1891,  the  "Iowa  liailroad  Land  Company,"  by  attor- 
neys, filed  in  the  General  Land  Office  a  protest  against  the  issue  of 
patent  in  accordance  with  said  final  certificate,  alleging  that: 

The  tract  in  question  is  within  the  granted  limits  of  the  Sioux  City  and  Pacific 
Railroad  land  grant ;  and  at  the  date  of  definite  location  uf  the  road,  towit :  January 
1, 1868,  was  vacant  and  unappropriated  puhlic  land  of  the  United  States.  It  there- 
fore passed  under  the  grant,  and  the  entry  of  Phillips  subsequently  allowed  was  in 
derogation  of  the  company's  rights.  In  its  behalf  therefore,  we  request  that  said 
entry  may  be  cancelled,  and  that  a  proper  order  to  that  effect  may  be  issued  promptly. 

There  is  no  evidence  in  the  record  before  me,  (hat  Phillips  was  ever 
served  with  notice  of  said  protest;  nor  any  testimony,  by  afUdavit  or 
otherwise,  tending  to  ]>rove  that  at  the  date  of  the  filing  of  the  map  of 
definite  location  of  the  railroad,  which  was  January  4,  18G8,  said  lots 
were  vacant  and  unappropriated  public  land;  or  tending  to  show  who 
or  what  the  '^lowa  Railroad  Land  Company"  is,  or  what  interest  it  has 
in  the  lands  involved  herein. 

Nevertheless,  your  office  on  February  1, 1895,  decided  that  the  lots  10 
and  11  in  said  odd  section  1,  were  within  the  i»rimary  limits  of  the  grant 
to  the  Sioux  City  and  Pacific  Kailroad  Company,  authorized  by  the  acts 
of  July  1,  1862  (12  Statutes  489),  and  July  2,  18G4  (13  Statutes  356), 
and  that  there  is  nothing  that  would  serve  to  except  the  same  from  the 
operation  of  the  grant;  and  that 

therefore,  said  pre-emption  cash  entry  No.  10,162  of  Henry  C.  Phillips,  is  hereby 
held  for  cancellation  as  to  the  two  lots  last  aforesaid,  for  conflict  with  the  grant  of 
said  railroad  company. 

From  said  decision  Phillips  has  appealed  to  this  Department. 
The  tiles  and  records  of  your  office  show  that  the  three  lots  of  land 
s^oresaid  were  never  a  part  of  the  Territory  or  State  of  Nebraska,  nor 
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within  its  jurisdiction,  until  the  passage  of  the  act  of  April  28, 1370 
(16  Statutes  93). 

When  the  first  surveys  were  made  in  Nebraska  in  18«5S,  and  in  Dakota 
in  1S61,  the  Missouri  river  a  short  distance  above  the  month  of  the  Big 
Sioux  river  turned  suddenly  and  ran  south  about  four  miles;  then 
sweeping  eastwardly  and  northwardly  it  returned  to  a  point  opposite 
to  and  only  a  short  distance  from  its  turning  aforesaid,  thus  making  a 
loop,  which  enclosed  a  peninsula,  about  2^  miles  long  and  23  chains  and 
60  links  wide  across  its  neck,  and  containing  890.12  acres  according  to 
the  maps  on  file.  This  little  peninsula,  being  on  the  left  bank  of  the 
Missouri  river,  belonged  to  Dakota.  Sometime  between  1867  and  1S69 
the  river  cut  for  itself  across  the  narrow  neck  of  the  peninsula,  a  new 
and  main  channel;  and  thus  transferred  (so  to  speak),  the  890.12  acres 
aforesaid  from  the  left  to  the  right  of  the  river;  and  left  its  former  bed, 
which  had  nearly  surrounded  them,  to  become  dry  land.  To  prevent 
any  conflict  of  jurisdiction  between  the  State  of  Xebraska  and  the  Terri- 
tory of  Dakota,  Congress  by  the  act  af  jresaid  established  the  middle 
of  the  new  channel  as  the  boundary  line  between  them,  and  ceded  to 
Nebraska  exclusive  jurisdiction  over  the  lauds  embraced  in  the  peniu- 
sula  and  in  the  former  bed  of  the  river;  and  directed  the  Secretary  of 
the  Interior  to  cause  to  be  made  all  necessary  surveys,  meanderings, 
maps  and  so  forth. 

•  On  June  15, 1870,  the  surveyor  general  approved  a  map  now  on  file 
in  your  office,  which  shows  the  new  channel  and  the  old  channel  and 
the  peninsula,  and  the  subdivisions  of  the  former  bed  of  the  river  into 
lots,  adjusted  to  the  surveys  of  1858  and  1861  aforesaid,  which  had 
been  made  from  diiferent  meridians  and  base  lines.  It  appears  by  said 
map  that  lots  10  and  11  of  section  1,  and  lot  1  of  section  2  aforesaid, 
form  together  an  oblong  tract  of  land,  whose  eastern  boundary  is  tlte 
former  left  bank  of  the  Missouri  Eiver  as  it  was  officially  meandered 
in  1858,  and  whose  westei*n  boundary  is  the  middle  line  of  the  main 
channel  of  the  river  as  it  stood,  the  boundary  between  Nebraska  and 
Dakota,  previous  to  the  opening  of  the  new  channel,  which  made  dry 
land  of  the  former  river  bed. 

In  1862  and  1864  and  for  years  before  and  afterwards,  the  three  lots 
in  controversy  were  part  of  the  bed  of  the  Missouri  river  covered  with 
the  waters  of  its  main  channel.  They  were  not  part  of  the  public  domain 
subject  to  disposition  by  Congress  as  public  lands.  It  is  incredible, 
and  therefore  cannot  be  presumed,  that  in  1862  and  1864,  Congress 
intended  to  grant  in  preaenti  the  bed  of  the  Missouri  river  to  a  railroad 
company. 

The  grant  is  of  alternate  sections  of  ptiblio  land ;  and  by  public  land,  as  it  has 
been  long  settled,  is  meant  such  land  ns  is  open  to  sale  or  other  disposition  tinder 
general  lawb.  (Field  J.  on  page  538 of  145  U.  S.,  Rardon  r.  Northern  Pacific  Railroad 
Company.) 

The  lots  of  land  aforesaid  were  not  embraced  in,  and  did  not  pa^^s 
uniler  the  grants  afore&iaid.     It  is  therefore  immaterial  to  inquire  ou 
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what  day  the  map  of  definite  location  was  filed,  or  what  were  the  limits 
defined  thereby.  . 

Your  ofQce  decision  is  hereby  reversed.    PhillipvS's  entry  will  be  held 
iiit:u't. 


MINING  CLAIM— ADVERSE  CLAIM-JUDICIAL.  PROCEEDINGS. 

Black  Queen  Lode  v.  Elcelsior  No.  1  Lode. 

On  application  for  mineral  patent  the  purchaser  may  exclude  land  covered  by  an 
adverse  claim,  and  take  patent  for  the  land  not  in  con  diet,  without  waiving  hia 
possessory  right  to  the  remainder. 

Where  co-owners  of  an  adverse  claim  bring  separate  suits  in  their  individual  names, 
and  in  different  courts,  a  dismissal  of  the  junior  proceeding  will  not  confer 
jurisdiction  upon  the  Department  to  proceed  with  the  application  and  ullow  the 
entry. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

March  24, 1896.  (P.  J.  0.) 

The  record  before  me  shows  that  the  Crystal  Kiver  Mining  Company 
made  application  April  8, 1890,  for  patent  for  the  Black  Qneen  lode 
mining  claim,  snrvey  No.  5783,  Oleuwood  Springs,  Colorado,  land  dis- 
trict; that  daring  the  period  of  publication  0.  J.  S.  Hoover  and  Alfred 
Otskamp  filed,  on  June  10, 1890,  their  protest  and  adverse  against  the 
same  showing  a  surface  conflict  of  less  than  one  acre  with  Excelsior 
No.  1  lode.  In  support  of  said  adverse  Oskamp,  individually,  brought 
an  action  in  the  IJ.  S.  circuit  court  for  the  district  of  Colorado,  on 
July  7,  1890.  On  July  8,  1890,  Hoover  commenced  an  action,  in  his- 
individual  name,  in  the  district  court  of  Gunnison  county,  for  the  sam^ 
purpose. 

On  September  23, 1892,  in  the  district  court  of  Gunnison  county,  it 
is  shown  that  on  written  application  of  the  plaintiff  (Hoover),  his  suit 
was  dismissed  '^  without  prejudice  to  the  rights  of  the  defendant  to  pro- 
ceed herein  on  its  answer  and  cross-compaint."  Judgment  was  there- 
npoii  rendered  for  the  defendant  on  its  cross-complaint  for  the  land  ia 
conflict. 

On  June  18, 1895,  The  Crystal  Company  made  application  to  purchase- 
the  Black  Queen,  and  the  same  is  indorsed  by  the  receiver  as  follows;. 

Purchase  money  tendered  and  refused  because  of  failure  of  claimant  to  fumisbr 
satisfactory  evidence  of  disposal  of  adverse  suit.    £xcelsior  No.  1  v.  Black  Queen. 

On  June  26, 1893,  the  judgment  and  decree  of  the  district  court  of 
Gunnison  county  was  filed  in  the  local  office,  but  no  action  seems  to 
have  been  taken  C4)ncerning  it.  The  claimant  appealed  from  the 
action  of  the  local  officers,  and  your  office,  by  letter  of  August  29, 1895^ 
affirmed  their  action,  whereupon  it  prosecutes  this  appeal. 

It  is  shown  by  a  certificate  of  the  register  of  the  United  States  Land 
Office  at  Gunnison  that  final  entry  of  Excelsior  No.  1  claim  was  made 
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fn  tbat  office  September  24,  1894,  by  Hoover  and  Oskamp,  and  tlie 
receiver's  receipt  issued  therefor.  The  register  in  his  certificate  says, 
^'^  that  said  lode  claim  as  entered  excluded  the  territory  iu  conflict  with 
the  Black  Queen  lode,  as  shown  in  the  attached  copy  of  an  adverse  on 
file  in  this  office.''  A  comparison  of  this  plat  with  that  filed  by  Hoover 
and  the  description  in  the  decree  of  the  court  shows  it  to  be  substan- 
tially the  same  ground. 

It  is  urged  that  this  action  by  Hoover  and  Oskamp  is  a  waiver  on 
their  part  of  the  ground  in  conflict.  I  do  not  so  ^iew  it.  If  they  had 
filed  an  abandonment  of  the  laud,  then  it  might  be  said  that  the  entry 
by  the  Black  Queen  would  be  permitted.  But  the  showing  here  is  only 
that  they  have  excluded  the  territory  from  the  entry.  This  they  may 
do  and  secure  patent  for  the  part  thus  entered,  and  hold  the  excluded 
ground  under  their  x)os8essory  right.  In  Branagan  v.  Dulaney  (2  L.  D., 
744),  Mr.  Secretary  Teller,  on  page  7ol,  said: 

The  govemineut  giveH  the  possessor  of  a  lode  his  choice,  to  hold  it  without  psteot 
or  to  tnke  ]>ateiit.  If  he  attempts  to  take  a  patent  and  finds  that  be  is  met  with 
obstacles  not  anticipated,  he  may  relinquish  bis  attempt  to  secure  a  patent,  and  con- 
tinue to  bold  by  right  of  possession.  Thus,  when  the  applicant  to  *)nter  a  lode  claim 
is  met  with  an  adverse  claim,  be  may,  if  he  choose  so  to  do,  avoid  a  legal  conflict  by 
dismissing  bis  application  for  a  patent,  and  rely  on  bis  title  by  possession  given  him 
by  the  local  laws  and  customs,  and  a  compliance  therewith.  If  the  adverse  is  fur  a 
portion  only  of  the  claim  of  the  applicant,  he  may  elect  to  take  patent  for  the  por* 
tion  of  his  claim  that  is  not  in  controversy,  and  he  may  withdraw  from  his  applies* 
tion  so  much  of  bis  original  claim  as  is  in  controversy.  By  sncb  withdrawal  he 
leaves  the  part  of  bis  claim  claimed  by  others  in  the  condition  it  was  before  hi^ 
application.  He  may  then  abandon  his  claim  thereto,  or  he  may  litigate  as  to  his 
rights  with  the  party  claiming  adversely. 

It  is  also  contended  that  the  judgment  of  the  State  court  in  favor  of 
the  Black  Queen  was  sufficient  in  itself  to  give  the  owner  the  right  to 
patent  the  land.  The  course  pursued  by  the  adverse  claimants  is  a 
little  difficult  to  understand.  There  was  no  apparent  necessity  for  each 
of  them  bringing  an  action  in  their  individual  names  in  difierent  courts, 
though  of  concurrent  jurisdiction,  to  settle  this  controversy.  But  they 
have  done  so,  the  United  States  court  still  has  juiisdiction  of  the  sub- 
ject matter,  and  until  the  courts  acts,  the  Department  is  withoat 
jurisdiction. 

There  is  no  explanation  offered  as  to  why  these  two  suits  were  com- 
menced. But  it  is  shown  that  Oskamp  is  not  a  resident  of  Colorado, 
while  Hoover  resides  in  Gunnison  county.  It  is,  therefore,  not  improb- 
able that  each  may  have  begun  proceedings  without  the  knowledge  of 
the  other. 

The  statute  (Sec.  232G)  provides  that  after  the  adverse  claim  is  filed, 
all  proceedings  <<  shall  be  stayed  until  the  controversy  shall  have  been 
settled  or  decided  by  a  court  of  competent  jurisdiction,  or  the  adverse 
claim  waived." 

It  is  true  that  the  Black  Queen  has  a  judgment,  but  it  was  obtained 
in  the  junior  action,  and  after  the  plaintiff  had  dismissed  his  suit   fiat 
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it  seems  to  me  tliat  the  controversy  has  not  ^<  beeu  settled  or  decided '^ 
as  required  by  law,  and  that  the  entry  can  not  be  permitted  in  the 
present  state  of  the  record. 
Your  office  jadgmeut  is  therefore  affirmed. 


PRACTICE— PROTEST— OORROBORATION-TIMBEIl  LAND  ENTRY. 

Pierce  v.  Bond. 

The  corroboration  of  a  protest  is  not  a  pre-requisite  to  its  recognition  as  a  proper 
basis  for  inquiry  where  the  facts  as  charged,  if  trne,  are  a  matter  of  record  of 
which  judicial  notice  must  bo  taken  by  the  officers  of  the  Land  Department. 

A  protest  against  a  timber  land  entry^  on  the  ground  that  the  land  is  not  subject  to 
Bucb  appropriation  for  the  reason  that  it  had  been  jireviously  offered  at  public 
sale,  states  a  sufficient  cause  of  action. 

Acting  Secretary  Beynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  March  24,  1896.  (E.  E.  W.) 

On  the  22d'bf  June,  1893,  the  above  named  defendant,  P.  D.  Bond, 
made  cash  entry  of  the  W.  ^  SW.  \,  SE.  i  SW.  J,  and  SW.  J  SE.  J 
Sec.  15,  T.  49  N.,  R.  8  W.,  at  As^hland,  Wisconsin,  under  the  act  ol 
Congress  of  June  3,  1878,  known  as  the  timber  and  stone  act,  as 
amended  by  the  act  of  August  4,  1892. 

On  the  5th  of  October,  1894,  tlie  plaintiff,  S.  P.  Pierce,  made  appli- 
cation to  enter  the  land  under  the  homestead  laws,  and  also  filed  a 
protest  against  Sondes  entry,  alleging  that  the  land  had  once  been 
ottered  at  public  sale,  and  for  that  reason  it  was  not  subject  to  entry 
under  the  timber  and  stone  act.  The  register  and  receiver  rejected  this 
application  to  enter,  because  of  Bond's  entry,  and  Pierce  appealed. 

On  the  3d  of  November,  1894,  the  Commissioner  of  the  General  Land 
Office  af&rmed  the  action  of  the  register  and  receiver  in  rejecting 
Pierce's  application  to  enter,  and  also  denied  a  hearing  on  his  protest, 
because  it  was  not  corroborated,  and  did  not  allege  facts  sufiicient  to 
constitute  a  cause  of  action.    Pierce  then  appealed  to  the  Department. 

The  decision  of  the  Commissioner  is  erroneous,  and  the  grounds  upon 
which  it  is  based  are  nol  as  fully  stated  as  they  ought  to  be.  It  was 
not  necessary  for  the  affidavit  of  protest  to  be  corroborated.  The  only 
material  allegation  was  that  the  land  had  been  ottered  at  public  sale 
according  to  law,  and  for  that  reason  not  subject  to  purchase  under  the 
timber  and  stone  act.  This  was  a  fact  which,  if  true,  was  a  matter  of 
record  in  the  office  of  the  register  and  receiver  and  Commissioner,  and 
of  which  they  were  required  to  take  judicial  notice,  and  the  proof  of 
which  was  in  their  own  hands.  More  than  this,  it  was  a  fact  which,  in 
the  very  nature  of  the  case,  it  is  not  to  be  supposed  that  any  person 
outside  of  their  offices  could  testify  to  from  personal  knowledge. 

And  the  fact  alleged  is  a  cause  of  action.  The  act  of  June  3,  1878 
(20  Stat.,  89),  only  authorized  the  sale  of  such  of  the  surveyed  jmblic 
lands  in  California,  Oregon,  Nevada  and  Washington  as  were  valuable 
chiefly  for  timber  and  stone,  but  unfit  for  cultivation,  and  which  had 
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not  been  offered  at  public  sale,  and  were  not  included  in  any  military, 
Indian,  or  other  reservation  of  the  United  States.  Lands  which  had 
been  offered  at  public  sale  were  not  of  the  class  that  were  authorized  to 
be  purchased  under  this  act.  The  act  of  August  4, 1892  (27  Stat.,  34S), 
makes  this  act  applicable  to  all  the  public  laud  States,  and  provides 
that  stone  land  may  be  purchased  in  smaller  tracts  than  forty  acres,  as 
provided  iu  the  placer  mining  laws,  but  does  not  amend  it  in  any  other 
particular.  It  does  not  authorize  the  purchase  of  lands  that  have  been 
offered  at  public  sale. 

The  decision  of  the  Commissioner  of  the  General  Land  Office  is 
reversed,  and  the  case  is  remanded  with  instructions  to  find  from  the 
records  whether  the  land  in  question  had  been  offered  at  public  Siile 
prior  to  Bond's  purchase,  or  not,  and  pass  upon  the  final  proof  and 
protest  in  accordance  with  this  decision. 


CONTEST-RELINQUISHMENT— SECOND  CONTE8TANT-INTERVENIXG 

ENTRY. 

Huffman  v.  Milburn  et  al. 

The  right  of  a  second  contestant  to  be  heard,  who  alleges  the  coUosive  character  of 
the  prior  contest,  in  addition  to  his  charge  against  the  entry,  can  not  be  defeated 
by  a  subsequent  intervening  entry  made  on  relinquishment  of  the  entry  under 
attack,  and  with  notice  of  the  second  contest. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

March  24, 1896.  (C.  J.  W.) 

November  16, 1891,  Moore  M.  Milburn  made  homest<ead  eutry  No. 
2258,  for  NW.  J  of  Sec.  26,  T.  12  N.,  R.  6  E.,  I.  M.,  Oklahoma  land  dis- 
trict, Oklahoma  Territory. 

April  2C,  1892,  E.  H.  Hanna  filed  contest  affidavit  against  said  entry, 
alleging  abandonment. 

On  May  31,  1892,  Huffman  filed  affidavit  of  contest,  alleging  that 
Milburn,  who  made  homestead  entry  Xo.  2258,  has  never  established 
residence  on  said  land  as  required  by  law,  but  has  wholly  abandoned 
the  same,  for  more  than  six  months  since  making  said  entry,  and  that 
said  abandonment  still  exists. 

On  June  3,  ]892,  Milburn's  homestead  entry  No.  2258  was  canceled 
on  presentation  of  his  relinquishment  of  date  April  8, 1892,  and  on  the 
same  day  John  J.  Craigmyle  made  homestead  entry  No.  4560  for  the 
same  land. 

The  case  was  set  for  hearing  July  15, 1892,  and  on  the  day  preceding 
the  hearing  the  following  agreed  statement  of  facts  was  filed  as  between 
Hanna  and  Milburn : 

E.  H.  Hanna        ) 

t\  )  Involving  NW.  ^,  Sec.  26,  T.  12  N..  R.  6  E.,  I.  M. 

Moore  M.  Milburn.  > 

Agreed  statement  of  facts  as  agreed  to  between  the  parties  in  the  above  entitled 
cause. 
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Ist.  That  Moore  M.  Milbum  made  H.  £.  2258  at  Oklahoma  City  land  office  for  the 
NW.  i  of  Sec.  26,  T.  12  N.,  R.  6  E.,  I.  M. 

2d.  That  he  has  not  resided  on  said  land  with  his  family,  since  making  said  entry, 
3d.  That  he  has  never  improved  or  cultivated  said  land. 

4th.  That  E.  H.  Hanna  is  qualified  to  make  homestead  entry  under  the  homstead 
law. 

This  statement  is  signed  by  Milburn  and  by  L.  H.  Barlow,  attorney 
for  plaintiff. 

July  21, 1892,  the  local  officers  rendered  a  decision,  recommending 
the  cancellation  of  homestead  entry  No.  2258. 

On  July  26, 1892,  H.  Buffman  made  a  motion  for  a  hearing,  alleging 
that  he  filed  a  contest  against  Milburn's  entry  on  May  31, 1892,  and 
that  subsequent  to  his  filing  contest  Milburn  relinquished  his  entry, 
and  one  Craigmyle  filed  homestead  entry  No.  4550.  That  the  contest 
of  £.  H.  Hanna  asrainst  Milburn  was  submitted  after  Milburn  had 
relinquished  to  the  United  States,  and  had  no  rights  attaching  to  said 
land.  In  support  of  this  motion  Huffman  referred  to,  and  asked  to  be 
made  a  part  of  his  motion,  the  records  of  the  office  trnct  book  and 
contest  docket,  also  contest  affidavit  No.  1225,  filed  by  him  on  May  31, 
1892,  and  contest  affidavit  attached  to  motion.  In  said  last  named 
affidavit  Hnfi'man  alleges  that  he  filed  his  contest  in  good  faith,  and 
has  at  all  times  been,  and  now  is,  ready  to  prosecute  the  same;  that 
about  May  20, 1892,  Milbum  told  him  that  he  secured  Hanna  to  file 
a  contest  against  his  entry,  and  that  he  (Milbum)  furnished  all  the 
money  to  pay  expenses;  that  said  contest  was  filed  for  the  purpose  of 
keeping  other  parties  from  filing  a  contest,  and  that  Milburn  told  him 
further  that  he  had  executed  a  relinquishment  for  his  entry,  which 
was  then  in  the  hands  of  one  Vanderwerker,  his  attorney,  who  was 
authorized  to  sell  his  claim. 

On  September  6, 1892,  Huftman  filed  an  amended  affidavit  wherein 
he  alleged  that  J.  L.  Vanderwerker  sustained  confidential  relations  with 
Milburn  as  his  attorney;  that  in  order  to  protect  Milburn's  entry  Van- 
derwerker procured  E.  H.  Hanna,  a  resident  of  Kansas,  to  file  her  con- 
test against  said  entry,  so  that  he  might  sell  and  relinquish  to  the 
purchaser  in  such  way  as  to  defeat  his  (Huffman's)  contest;  that  the 
agreed  statement  of  facts  submitted  in  the  case  of  Hanna  f .  Milbum 
was  for  the  puri)ose  of  making  a  pretense  of  prosecuting  the  case  in 
good  faith,  when  it  was  in  fact  fraudulent,  and  that  Craigmyle  was  a 
party  to  the  fraud. 

Your  office  finally,  on  May  29,  1893.  directed  that  a  hearing  be  had, 
of  which  all  parties  in  interest  should  hav^e  notice,  and  be  allowed  to 
introduce  testimony  in  support  of  their  respective  claims. 

On  August  17,  1893,  such  hearing  was  had,  at  which  Huffman  and 
Craigmyle  appeared  and  ofl^ered  testimony,  and  on  May  3,  1894,  the 
local  officers  rendered  their  decision,  recommending  the  cancellation  of 
Craigmyle's  entry,  No.  4550,  and  awarding  preference  right  of  entry  to 
Huliinan. 
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It  seems  from  an  affidavit  of  Haftmau^  that  the  whereabouts  of  Hanna 
is  unknown,  and  she  does  not  appear  to  have  any  interest  in  the  liti 
gation. 

Craigniyle  appealed  from  the  decision  of  the  local  officers,  and  on 
December  1, 1894,  your  office  affirmed  their  decision.  Craigniyle  bag 
appealed  from  your  office  decision,  in  which  appeal  he  specifies  seven 
grounds  of  error,  which  may  be  substantially  embraced  in  two  i>roi)osi- 
tions,  viz: 

1.  That  it  was  error  on  the  part  of  your  office  to  order  a  hearing,  after 
Milburn  had  relinquished  his  entry,  and  after  appellant  had  been  allowed 
to  make  entry. 

2.  That  it  was  error  to  hold  that  appellant  was  connected  with  any 
fraud  which  tainted  his  entry. 

The  date  of  Milburn's  relinquishment  is  fixed,  not  by  the  date  of  its 
execution,  but  by  the  date  of  its  filing  m  the  local  office.  As  it  was 
filed  on  the  3d  of  June,  1892,  and  Craigmyle's  entry  was  made  on  tbe 
same  day,  and  as  Hufiman's  contest  was  filed  on  May  31, 1892,  Uuff- 
maii  had  surviving  rights  as  second  contestant,  if  Hanna's  contest  was 
fi  audulent  or  collusive,  and  Craigmylc  had  notice  of  Huffman's  contest 
before  he  made  entry.  Craigmylc  was,  by  operation  of  law,  charged 
with  notice  of  whatever  evidence  in  reference  to  contests  agamst 
Milburn's  entry  appeared  of  record  at  the  date  of  his  (Craigmyle's) 
entry.  I  am,  therefore,  of  opinion  that  it  was  not  error  to  order  a 
hearing  in  the  case  to  ascertain  the  facts  pertaining  to  the  rights  of 
adverse  claimants.  The  discretion  of  the  Commissioner  m  ordering 
hearings  will  not  be  interfered  with,  unless  there  is  apparent  abuse  of 
that  discretion. 

The  contest  of  Hanna  v.  Milburn  was  not  finally  disposed  of  until 
July  28, 1893,  when  it  was  dismissed  by  T.  H.  Barlow,  attorney  for 
Hanna.  This  left  the  contest  of  Huffman  pending,  which  contained  as 
originally  presented  the  charge  of  abandonment  by  Milburn,  as  well 
as  the  charge,  by  amendment,  of  the  collusive  character  of  Hanua'S 
contest.  The  charge  as  to  both  x)ropositions  seems  to  have  been  fully 
supported  by  the  proof,  and  the  local  officers  and  your  office  have 
agreed  in  so  finding.  Huffman's  original  affidavit  of  contest,  filed  May 
31, 1892,  was  duly  corroborated;  prayed  for  a  hearing  and  permission 
to  prove  the  charges  therein,  and  for  i>reference  right  of  entry.  Under 
the  state  of  facts  presented  by  tbe  record,  your  office  properly  held 
Craigmyle's  homestead  entry  No.  4550  for  cancellation,  subject  to  Huff- 
man's preference  right  of  entry,  which  decision  is  hereby  approved. 
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RAILROAD  GRANT-LANDS  EXCEPTED-DONATION  CLAIM. 

Oregon  and  California  R.  R.  Co.  r.  Jones. 

A  doDation  claim,  void  on  its  face,  does  not  except  the  land  covered  thereby  from 

the  operation  of  a  railroad  grant. 

Acting  Secretary  Reynolds  to  the  CommiHsioner  of  the  General  Land  Office, 
(J.  I.  H.)  March  26,  1896.  (J.  A.) 

The  land  involved  herein  is  the  NE.  J  of  the  SB.  J  and  lot  5  of  sec- 
tion 15,  T.  6  S.,  R.  2  W.,  Oregon  City,  Oregon,  land  district. 

Said  tract  is  within  the  limits  of  the  grant  made  by  the  act  of  July 
25,  1866  (14  Stat.,  239),  to  aid  in  the  construction  of  the  Oregon  and 
California  Railroad,  and  opposite  the  section  of  said  road  that  was 
definitely  located  January  29,  1870. 

Tour  office  rendered  decision  herein  November  20,  1894,  stating  that 
the  records  show  that  James  D.  Taylor  filed  donation  notification  No. 
7328  for  said  tract  October  1, 1855,  and  that  his  claim  was  not  canceled 
until  June  29, 1886.  The  claim  of  said  company  to  the  land  was  there- 
fore rejected  with  a  view  to  the  issuance  of  patent  to  Samuel  W.  Jones, 
who  had  submitted  final  proof  on  his  homestead  entry  made  for  said 
tract  July  7, 1886. 

The  appeal  of  the  Oregon  and  California  Railroad  Company  from  said 
decision  brings  the  case  before  me  for  consideration. 

The  appeal  is  accompanied  by  a  copy  of  the  letter  of  your  office  of 
June  20, 1886,  canceling  Taylor's  donation  claim  as  to  the  tract  in  ques- 
tion, for  the  reason  that  said  tract  was  not  included  in  his  original 
donation  claim,  but  was  added  to  the  same  after  the  expiration  of  the 
donation  law. 

The  appeal  assigns  error  in  substance  in  holding  that  Taylor's  claim, 
which  was  void  ab  initio  because  made  after  the  expiration  of  the  dona- 
tion law,  excepted  the  land  from  the  grant. 

By  section  five  of  the  act  of  February  14, 1853  (10  Stat,  168),  the 
provisions  of  the  donation  act  of  September  27, 1850  (9  Stat.,  496), 
under  which  Taylor  claimed  the  land,  were  extended  and  continued  in 
force  until  December  1, 1855. 

As  the  decision  appealed  from  states  that  Taylor  filed  donation  notifi- 
cation for  the  land  in  controversy  October  1, 1855,  and  as  it  appears  from 
the  copy  of  the  letter  of  your  oflBce  of  June  29, 1886,  that  Taylor's  claim 
to  the  land  was  canceled  for  the  reason  that  the  land  formed  no  part  of 
bis  original  claim,  but  was  added  to  the  same  after  the  expiration  of  the 
donation  law,  December  1,  1855,  I  have  caused  the  records  of  your 
office  to  be  examined  in  regard  to  Taylor's  donation  claim.  The  exami- 
nation discloses  that  Taylor,  on  November  28, 1855,  filed  donation  noti- 
fication for  the  fractional  NW.  J  and  W.  J  of  the  NE.  J  of  said  section 
15.  In  1860  he  offered  final  proof  showing  residence  and  cultivation 
for  four  years.    June  7, 1861,  he  applied  to  have  the  tract  in  contro- 
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Tersy  added  to  his  original  claim,  admitting,  however,  that  he  did  not 
form  the  iuteutiou  of  claiming  the  laud  under  the  donation  law  nutil 
after  December  1, 1855.  He  made  no  further  proof,  bat  on  November 
22, 1877,  donation  certificate  issued  to  him  and  his  wife  for  the  ISE.  } 
of  the  SE.  J,  the  S  W.  J  of  the  l^B.  J,  the  KE.  J  of  the  KW.  J  and  lots 
1,  2,  3,  i  and  5  of  said  section  15.  Your  office,  on  January  21, 18S5, 
held  the  claim  for  cancellation  as  to  the  XE.  ^  of  the  SE. }  and  lot  5, 
the  land  in  controversy,  for  the  reason  that  Taylor  did  not  intend  to 
acquire  title  to  the  same  under  the  donation  laws  until  after  December 
],  1855.  On  Taylor^s  failure  to  appeal  from  said  decision  his  claim  to 
tbe  NE.  i  of  the  SE.  J  and  lot  5  was  canceled  by  the  letter  of  June  20» 
1886,  above  referred  to,  a  copy  of  which  was  filed  with  the  railroad 
company^s  appeal  herein. 

As  Taylor  stated  in  his  application  of  June  7, 1861,  to  have  the  land 
in  controversy  added  to  his  original  claim,  that  he  did  not  intend  to 
acquire  title  to  the  same  under  the  donation  laws  until  after  December 
1, 1855,  his  claim  to  the  land  was  not  only  void  ah  initio^  but  void  on  its 
face,  and  therefore  did  not  have  the  effect  of  excepting  the  land  from 
the  operation  of  the  grant  of  July  25, 1866  (14  Stat.,  239),  to  aid  in  the 
construction  of  the  Oregon  and  California  Railroad.  Taylor's  applica- 
tion of  June  7,  1861,  was  void  on  its  face  for  the  further  reason  that  a 
donation  notification  can  not  be  amended,  after  completing  the  term  of 
residence  required  and  making  final  proof,  to  include  other  lands.  John 
J.  Elliott,  1  L.  D.,  303. 

Jones,  the  present  homestead  claimant,  should,  however,  after  dae 
notice  to  the  company,  l)e  allowed  to  submit  proof  as  to  whether  Taylor 
was,  on  January  29, 1870,  the  date  of  the  definite  location,  qualified  to 
acquire  title  to  the  land  under  the  homestead  or  pre-emption  laws.  The 
decision  appealed  from  is  accordingly  modified. 


TIMB£R  CULTURE  ENTRY— FOTAL  PROOF. 

GIBGULAB. 

Department  of  the  Interior, 

General  Land  Office, 

Washington^  D.  C,  March  25,  1896. 
Begisters  and  Eeoeivers. 

United  States  Land  Offices. 

Gentlemen  :  Your  attention  is  called  to  the  following  act  of  Con- 
gress entitled  ^*An  act  relating  to  final  proof  in  timber-culture  entries,'' 
approved  March  4, 1896 : 

Be  it  enacted  by  the  Senate  and  House  of  Repreeentativea.  of  the  United  State*  of  Jmenoa 
in  Congress  <issemhledf  That  timber  culture  olaimants  shall  not  be  required  in  making 
final  proof,  to  appear  at  the  land  office  to  which  proof  is  to  presented  or  before  an 
officer  designated  by  the  act  of  May  twenty-sixth,  eighteen  hundred  and  ninety, 
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within  the  county  in  which  the  land  is  situated;  but  snch  claimant  may  have  his 
or  her  personal  OTidence  taken  by  a  United  States  court  Commissioner  or  a  clerk  of 
any  court  of  record  under  such  rules  and  regulations  as  the  Secretary  of  the  Interior 
may  preecribe. 

The  testimony  of  the  witnesses  in  either  commutation  proof  or  Anal 
proof  on  timbercultaro  entries  must  be  taken  in  the  same  manner  and 
under  the  same  restrictions  provided  by  previous  laws,  but  the  testi- 
mony of  the  claimant  in  such  cases  may  be  taken  by  any  of  the  officers 
mentioned  in  the  act,  wherever  the  claimant  may  happen  to  be. 

This  act  also  applies  to  cases  in  which  final  proof  may  have  hereto- 
fore been  made,  wherein  the  claimant's  testimony  was  taken  outside 
the  county  and  State,  or  district  and  Territory  in  which  the  land  is 
situated,  and  if  any  cases  of  this  character  are  pending  in  your  offices 
you  will  adjudicate  them  accordingly. 

Very  respectfully,  S.  W.  Lamoreux, 

CammisHoner. 
Approved : 

Jno.  M.  Reynolds, 

Acting  Secretary, 


HOIVTESTEAD  ENTRY-SOLDIER'S  'IVIDOW-RESIDENCE. 

Ella  I.  Dickey. 

The  widow  of  a  deceased  soldier  or  sailor,  who  makes  homestead  entry  under  the 
provisions  of  section  2307  R.  S.,  must  identify  herself  with  the  tract  claimed  by 
some  personal  act  of  settlement  thereon  indicatiye  of  her  claim,  bnt  need  not 
reside  on  the  land. 

Proof  of  settlement  on  the  land  by  the  widow  will  not  be  required  under  an  entry  of 
such  character,  made  at  a  time  when  the  departmental  regulations  recognized 
cultivation  of  the  land  as  substantial  compliance  with  the  law,  if  proof  of 
cultivation  is  duly  fhmished. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  March  26^  1896.  (W.  A.  E.) 

On  April  27, 1887,  EUa  I.  Dickey,  as  the  widow  of  John  H.  Dickey, 
a  deceased  soldier,  made  homestead  entry  under  the  act  of  June  8, 1872 
(Section  2307  of  the  Revised  Statutes,  U.  8.),  for  the  SE.  J  of  Sec.  24, 
T.  15  N.,  R.  31  W.,  North  Platte,  Nebraska,  land  district. 

April  21, 1894,  she  offered  final  proof,  after  due  notice,  and  on  April 
23, 1894,  final  certificate  and  receipt  were  issued. 

September  18, 1894,  your  office  rejected  the  proof  9A  insufficient,  no 
residence  being  shown,  and  directed  the  local  officers  to  call  upon 
Mrs.  Dickey  to  show  cause  why  her  entry  should  not  be  canceled. 
From  this  action  Mrs.  Dickey  has  appealed,  assi^ing  as  error  the 
finding  of  your  office  that  the  widow  of  a  deceased  soldier,  who  makes 
homestead  entry  under  the  provisions  of  section  2307  is  required  to 
reside  upon  the  land  embraced  in  her  entry. 
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The  final  proof  shows  that  Mrs.  Dickey  has  had  thirty  acres  of  this 
tract  cultivated  each  year  for  six  years,  but  that  she  has  never  phiced 
a  house  on  the  land  or  resided  thereon.  A  certified  copy  of  her  hus- 
band's honorable  discharge  from  the  military  service  of  the  United 
States  is  furnished  with  her  final  i)roof.  It  is  further  shown  that 
appellant  was  married  to  John  FI.  Dickey  on  January  18, 1870,  that 
her  husband  died  October  27, 1883,  leaving  her  with  four  small  children 
to  support,  and  that  she  has  never  remarried.  John  H.  Dickey  never 
made  a  homestead  entry  during  his  lifetime  nor  has  his  widow  ever 
before  attempted  to  avail  herself  of  the  privileges  of  the  homestead  law. 

Section  2307  of  the  Eevised  Statutes,  under  which  this  entry  was 
made,  reads  as  follows: 

In  case  of  the  death  of  any  person  who  wonld  be  entitled  to  a  homestead  und^r 
the  provisions  of  section  twenty  three  hundred  and  four^  his  widow,  if  oumarried, 
or  in  case  of  her  death  or  marriage,  then  his  minor  orphan  children,  by  a  guard iau 
duly  appointed  and  officially  accredited  at  the  Department  of  the  Interior,  shall  be 
entitled  to  all  the  benefits  enumerated  in  this  chapter,  subject  to  aU  the  provinions 
as  to  settlement  and  improvements  therein  contained;  but  if  such  person  died  dur- 
ing his  term  of  enlistment,  the  whole  term  of  his  enlistment  shall  be  deducted  from 
the  time  heretofore  required  to  perfect  the  title. 

It  is  to  be  observed,  in  the  first  place,  that  no  distinction  in  regard 
to  requirements  is  made  between  the  widow  and  the  guardian  of  the 
minor  heirs  (who  by  the  terms  of  the  statute  stands  in  the  place  of  the 
heirs  and  performs  all  acts  necessary  to  be  i)erformed  by  them);  and, 
in  the  second  place,  that  the  word  "residence"  does  not  occur  in  the 
entire  section. 

So  far  as  can  be  learned,  tlie  Department  has  never  passed  upon  the 
question  involved  in  this  case,  but  it  has  decided  that: 

Residence  is  not  retiuired  under  a  homestead  entry  made  by  a  guardian  for  the 
benefit  of  the  minor  orphan  child  of  a  deceased  soldier.    Lamb  r.  Ullery,  10  L.  D.,  528. 

In  the  case  cited,  it  appears  that  Cilery,  as  guardian  of  the  minor 
heirs  of  Samuel  Jacobs,  a  deceased  soldier,  made  homestead  entr}'  for 
the  benefit  of  said  heirs.  Contest  was  filed  by  Louis  D.  Lamb,  on  the 
ground  that. 

Neither  the  said  Alonzo  B.  I311ery,  Samuel  Jacobs,  nor  Mary  Jacobs  has  ever 
become  a  resident  of  said  land;  that  they  have  wholly  abandoned  said  tract;  that 
they  have  changed  their  residence  therefrom  for  more  than  six  months  since  making 
said  entry;  that  said  tract  is  not  settled  upon  and  cultivated  by  said  parties  as 
required  by  law. 

The  testimony  showed  that  the  guardian,  as  such,  had  made  settle- 
ment on  the  laud  soon  after  date  of  entry;  that  the  land  had  been 
cultivated  and  improved  for  the  required  period ;  but  that  neither  the 
guardian  nor  the  heirs  had  lived  thereon. 

The  heirs  for  whom  this  entry  was  made  were  quite  young  and  lived  with  their 
mother,  who  had  remarried.  Their  guardian,  Ullery,  lived  in  Denver,  Colorado, 
and  was  an  attorney  at  law. 
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On  this  showing  the  contest  was  dismissed,  it  being  held  that  resi- 
dence was  not  necessary.    It  was  said  in  regard  to  section  2307 : 

The  word  "  residence "  is  omitted,  and  we  can  not  assume  that  it  was  accidentaUy 
left  oat  of  the  requirements,  nor  can  we  enlarge  the  statute  by  a  departmental 
decision. 

This  brings  us  to  a  consideration  of  the  second  point  to  which  atteu- 
tiou  was  called  above. 

The  words  *' residence''  and  '^reside  upon"  do  not  occur  in  section 
2307,  but  it  is  provided  that  the  entry  shall  be  ^<  subject  to  all  the  pro- 
yisions  as  to  settlement  and  improvement,"  etc. 

What  is  the  meaning  of  the  word  '^  settlement?"  Is  it  synonymous 
with  *' residence,"  or  does  the  one  necessarily  imply  the  other? 

In  1871,  the  Hon.  Assistant  Attorney  General  Smith  defined  a  ^*  set- 
tler" to  be  a  person, 

who,  intending  to  initiate  a  claim  under  any  law  of  the  United  States,  for  the  dis- 
position of  the  public  domain,  does  some  act,  connecting  himself  with  the  particular 
tract  claimed,  said  act  being  equivalent  to  announcement  of  such  his  intention,  and 
from  which  the  public  generally  may  have  notice  of  his  claim.  Such  act  constitutes 
a  settlement.    Copp^s  Public  Land  Laws,  £d.  1875,  p.  693. 

This  definition  has  uniformly  been  followed  by  the  Department  (as 
witness  the  numerous  cases  in  the  Laud  Decisions),  and  is  the  law 
today. 

The  two  elements  of  legal  settlement,  then,  are:  the  intent  to  appro- 
priate a  particular  tract  under  some  law  of  the  United  States,  and  the 
act  indicative  of  that  intent,  which  act  must  be  performed  upon  the 
tract  claimed  and  be  suflScient  notice  to  the  public  generally  of  such 
claim.  When  these  two  elements  concur,  there  is  a  '*  settlement." 
Howden  v.  Piper,  3  L.  D.,  294. 

It  is  evident  irom  this  definition  that  settlement  and  residence  are 
very  different  things.  Settlement  is  complete  at  the  very  instant  that 
a  person  intending  to  initiate  a  claim  to  a  particular  tract  does  some  act 
upon  the  tract  indicative  of  his  intention.  Besidence  is  a  continuing 
act.  At  no  time  in  the  history  of  the  public  land  system  of  the  United 
States  have  settlement  and  residence  been  regarded  as  synonymous. 
As  far  back  as  April  25, 1846,  Attorney  General  Mason,  in  his  opinion 
of  that  date,  said : 

Settling,  inhahitancy,  and  improving  are  all  circumstances  to  be  performed  and 
proved,  but  they  are  not  synonymous  in  their  meaning.    4  Opinions,  493. 

Under  the  general  homestead  and  pre-emption  laws  settlement  must 
be  followed  by  residence — residence  being  an  express  requirement^ — and 
this  fact  has  led  to  some  confusion  in  the  use  of  the  terms  '*  settlement'^ 
and  "settler,"  but  in  a  science  of  exact  definitions,  such  as  law  is,  care 
should  be  taken  to  preserve,  as  far  as  possible,  clear-cut  distinctions. 
"Settlement"  does  not  mean  "residence,"  nor  does  "residence"  mean 
**  settlement."  Besidence  is  the  highest  e\idence  of  settlement,  but  is 
uot  necessary  to  its  existence.  A  person  may  make  settlement  upon  a 
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tract  without  ever  residing  there  a  day.  Unless,  therefore,  a  statate 
45xplicitly  requires  residence  or  very  plainly  implies  it,  there  is  no 
authority  for  a  departmental  rule  holding  that  residence  is  necessary  to 
2>erfect  an  entry  made  under  that  statute. 

We  have  just  seen  that  section  2307  does  not  expressly  require  resi* 
deuce;  does  it  clearly  imply  it? 

It  is  necessary  to  observe  that  although  there  is  a  clear  distinction 
"between  settlement  and  residence,  yet  they  arc  usually  associated,  and 
accordingly  when  one  term  is  used  there  arises  a  presumption  that  tbe 
other  is  also  intended,  even  though  not  expressed.  The  question  as  to 
whether  in  any  particular  case  this  ])resumptiou  is  strong  enough  to 
warrant  an  express  departmental  rule  to  that  effect,  depends  upon  the 
wording  of  the  statute,  the  objects  to  be  attained  by  it,  and  the  evi- 
dent intent  of  Congress. 

Sections  2304  to  2309,  inclusive,  of  the  fievised  Statutes,  are  Uiken 
from  the  act  of  June  8, 1872  (17  Stat.,  333).  The  first  section  of  said 
act  provides  for  the  entry  under  the  homestead  law  by  honorably  dis- 
charged soldiers  and  sailors  of  a  quantity  of  land  not  exceeding  one 
hundred  and  sixty  acres,  and  after  providing  for  the  filing  of  a  declar- 
atory statement  and  the  deduction  from  the  time  required  to  perfect 
title  of  the  time  which  the  soldier  or  sailor  has  served  in  the  army, 
navy,  or  marine  corps,  goes  on  to  further  provide : 

That  no  patent  shall  issue  to  any  homestead  settler  who  has  not  resided  upon, 
improved,  and  caltivated  his  said  homestead  for  a  period  of  at  least  one  year  after 
he  shall  commence  his  improvements  as  aforesaid.     (Sec.  2305  R.  S.) 

Immediately  thereafter  in  the  third  section  of  said  act  (the  section 
we  are  now  considering)  provision  is  made  for  homestead  entry  by  the 
widow  or  minor  orx)han  children  of  a  deceased  soldier  or  sailor,  and  the 
omission  from  this  section  of  the  express  requirement  of  residence  is  a 
significant  fact.  It  is  not  stated  that  the  entry  shall  be  ''subject  to  all 
the  provisions  as  to  residence  and  improvements,''  etc.  After  haviug 
been  used  immediately  above  in  tbe  same  act  in  regard  to  the  soldier 
or  sailor  himself,  why  were  the  words  "reside  upon"  omitted  from  sec- 
tion three,  unless  Congress  intended  that  the  statute  should  bear  lighter 
upon  the  widow  and  orphans  than  upon  the  soldier  or  sailor  f  Is  it  not 
reasonable  to  suppose  that  the  requirement  of  residence  was  intention- 
ally omitted  in  the  case  of  tbe  widow  and  orphans?  The  Dei)artmeut 
has  so  held  in  regard  to  the  minor  orphan  children.  In  the  case  of 
Lamb  r.  UUery,  above  cited,  it  was  said: 

It  cannot  be  reasonably  demanded  that  a  guardian  should  leave  his  home  and 
business  to  go  in  person  npon  a  homestead  to  make  a  residence  for  the  sole  benefitof 
his  wards,  and  he  could  then  only  make  a  residence  by  virtue  of  his  fidaciary  caiMc- 
ity,  and  by  the  favor  of  the  law ;  if  he  gives  the  land  attention  and  caltivation,  tbe 
law  excuses  his  actual  residence  on  it.  If  the  heirs  were  compelled  to  make  aetnsl 
residence  un  the  land,  the  object  of  the  statute  would  be  defeated  in  all  cases  where 
the  children  were  too  young  to  care  for  themselves. 
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The  word  "redidenoe''  is  omitted,  and  we  cannot  assume  that  it  was  accidentally 
left  ont  of  the  requirements,  nor  can  we  enlarge  the  statute  by  a  departmental 
decision. 

But  we  have  seen  that  the  statute  makes  no  distinction  between  the 
widow  and  the  guardian  of  the  minor  orphan  children  in  regard  to 
requirements.  The  same  things  are  required  of  each.  On  what  reason- 
able legal  ground,  then,  could  the  Department  base  a  rule  requiring 
residence  from  the  widow  and  not  from  the  guardian  of  the  minor  orphan 
children  ?  The  reasons  why  residence  should  not  be  required  in  the  one 
case  are  almost,  if  not  quite,  as  strong  as  in  the  other.  To  require  the 
widow  to  reside  upon  the  land  would  be  to  deprive  the  statute  of  much 
of  its  beneficial  effect.  Such  a  rule  would  fall  hardest  upon  the  most 
deserving  classes — those  who,  like  this  woman  here,  are  encumbered 
with  small  children,  or  who,  through  poverty,  or  weakness,  or  inexpe- 
rieuce,  or  womanly  fear,  are  unable  to  cope  single-handed  with  the 
hardships  of  a  frontier  life. 

It  is  clear  to  my  mind  in  the  light  of  these  considerations  that  Con- 
gress did  not  intend  to  require  residence  of  either  the  widow,  or  the 
guardian  of  the  minor  orphan  children,  or  the  orphans  themselves. 

What,  then,  it  may  be  asked,  is  the  significance  of  the  term  '^settle- 
ment" as  used  in  section  2307! 

We  have  just  seen  that  section  2307  does  not  expressly  require 
residence,  but  does  require  settlement;  we  have  further  seen  that  set- 
tlement is  not  synonymous  with  residence;  and  finally  we  have  seen 
that  the  term  settlement  as  used  in  the  section  under  consideration 
does  not  imply  residence.  Has  it  then  any  definite  meaning  in  this  con- 
nection t 

I  take  it  to  mean  x>^rsonal  identification  in  some  manner  with  the 
tract  claimed. 

Let  us  revert  for  a  moment  to  the  definition  of  the  term  settlement. 
We  saw  that  the  two  essential  elements  of  a  valid  settlement  were,  the 
intent  to  appropriate  a  particular  tract  under  some  law  of  the  United 
States,  and  the  outward,  visible  expression  of  that  intention  upon  the 
tract  claimed.  Now,  these  two  elements  must  concur  in  the  same  indi- 
vidual. In  other  words,  the  person  who  has  the  intent  to  appropriate 
must  himself  or  herself  give  visible  evidence  upon  the  tract  claimed  of 
that  intention.    Settlement  cannot  be  made  through  an  agent. 

In  the  section  under  consideration  it  seems  to  have  been  the  intention 
of  Congress  to  require  of  the  widow  or  guardian  some  personal  connec- 
tion with  the  land,  though  the  requirement  of  residence  was  avoided. 
To  this  conclusion,  then,  we  come,  that  the  widow  of  a  deceased 
soldier  or  sailor,  who  makes  homestead  entry  under  the  provisions  of 
section  2307  of  the  Revised  Statutes,  must  identify  herself  with  the 
tract  claimed  by  some  personal  act  thereon  indicative  of  her  claim,  but 
need  not  reside  on  the  laud. 
The  final  proof  testimony  submitted  in  this  case  shows  that  the  tract 
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involved  was  cultivated  and  improved  for  a  period  of  six  years  from 
date  of  entry,  but  it  is  not  clear  as  to  whether  the  claimant  ever  identi- 
fied herself  with  the  land  by  any  personal  act  thereon.  However,  I 
find  it  unnecessary,  in  view  of  certain  further  considerations,  to  call 
for  information  upon  that  point. 

At  the  time  this  entry  was  made,  in  1887,  the  only  expression  of  the 
Department  as  to  the  construction  to  be  placed  upon  section  2307  was 
that  contained  in  the  general  circular  of  March  1, 1884  (the  circular 
then  in  force).    On  page  23  of  that  circular  it  is  said: 

The  rtiliug  relative  to  the  widow  or  minor  children  of  a  deceased  homestead  party 
as  to  actual  residence  (page  15)  is  equally  applicable  to  the  widow  or  minor  children 
of  a  deceased  sailor  or  soldier ;  if  the  land  is  cultivated  in  good  faith  the  law  will  be 
regarded  as  substantially  complied  with,  although  the  widow  or  children  may  not 
actually  reside  upon  the  land. 

Almost  identically  the  same  language  is  used  in  the  general  circulara 
of  January  1, 1889  (page  26),  and  February  6, 1892  (page  19). 

<<If  the  land  is  cultivated  in  good  faith  the  law  will  be  regarded  as 
substantially  complied  with.'^  This  is  the  information  that  the  Depart- 
ment has  given  to  the  public  through  the  medium  of  its  general  cir- 
culars, and  with  the  law  as  thus  construed  Mrs.  Dickey  has  strictly 
complied. 

A  departmental  construction  of  a  statute,  until  revoked  or  overruled,  has  all  the 
force  and  effect  of  law,  and  acts  performed  thereunder  are  entitled  to  protection. 
Mary  R.  Leouard,  9  L.  D.,  189. 

Your  office  decision  is  accordingly  reversed,  and  the  entry  will  be 
passed  to  patent. 


HO>rEST£^\D  CONTEST— DIVORCED  WOMAN. 

SUGDKN  t'.   HiMSWORTH. 

In  the  case  of  a  wife  who  is  divorced  from  her  husband,  on  account  of  a  crime  com- 
mitted by  him  that  in  effect  dissolved  the  family  relation,  and  for  which  he  was 
convicted  and  incarcerated,  her  status  may  be  regarded  as  that  of  a  deserted 
wife,  and  as  snch,  entitled  to  attack  the  homestead  entry  of  her  former  busband 
during  the  period  of  his  imprisonment,  for  the  purpose  of  securuig  to  herself 
and  children  the  land  on  which  she  has  continued  to  reside. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office, 
(J.  I.  H.)  March  26,  1896.  (G.  C.  R.) 

On  July  23,  1894,  Hannah  Sugden  filed  a  contest  affidavit  iu  tbe 
United  States  land  office  at  Spokane  Falls,  State  of  Washington. 
This  affidavit  reads  as  follows: 

Personally  appeared  before  me,  H.  Warner,  a  notary  pubUc  in  and  for  the  State  of 
Washington,  Hannah  Sngden,  of  Spokane  county,  State  of  Washington,  who  upon 
oath  says : 

1st.  That  she  is  well  acquainted  with  the  tract  of  land  embraced  in  the  homestead 
entry  of  James  Himsworth,  to  wit,  homestead  entry  No.  7490;  being  for  the  east  half 
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of  northwest  quarter  of  section  20^  township  28  north,  range  44  east,  W.  M.;  made 
October  6,  1890.  Affiant  further  says  that  on  the  3rd  day  of  July,  18W,  in  the  City 
of  Manistique,  and  State  of  Michigan,  she  was  married  to  James  Himsworth,  and 
con  tinned  to  live  with  him  until  about  the  7th  day  of  July,  1892. 

2nd.  That  on  the  30th  day  of  September,  1892,  that  said  James  Himsworth  was  in 
the  superior  court  of  Spokane  county,  State  of  Wasbiugton,  convicted  of  the  crime 
of  rape  committed  upon  the  fifteen  year  old  daughter  of  this  affiant  by  a  former 
husband,  and  was  upon  said  conviction  duly  sentenced  to  imprisonment  in  the  pen- 
itentiary of  the  State  of  Washington,  located  at  Walla  Walla,  for  a  period  of  fifteen 
years,  and  is  now  imprisoned  in  said  penitentiary  under  said  sentence. 

3rd.  That  subsequent  to  the  imprisonment  of  said  James  Himsworth,  based  upon 
the  grounds  of  his  said  criminal  acts  and  imprisonment,  and  that  as  a  result  of  said 
proceedings  she  was  on  the  18th  day  of  October,  1892,  granted  an  absolute  divorce 
from  said  James  Himsworth. 

4th.  That  affiant  has  been  advised  by  those  learned  in  the  land  laws  of  the  United 
States,  and  upon  such  advice  and  information  alleges  the  truth  to  be  that  James 
Himsworth  is  civilly  dead,  and  therefore  incapable  of  complying  with  the  require- 
ments of  the  law  relating  to  residence,  improvement  and  cultivation  of  a  homestead; 
and  that  since  his  impris<mment  the  said  James  Himsworth  has  never  been  upon  the 
land,  never  himself  or  by  any  representative  or  agent  caused  said  land  to  bo  culti- 
vated and  improved,  as  required  by  law,  and  that  said  land  has  for  a  period  of  about 
two  years  been  uncultivated  by  the  said  James  Himsworth,  or  any  representative 
or  heir. 

5th.  That  during  their  married  life  there  was  no  issue  born  to  the  said  James 
Himsworth  and  this  affiant,  but  that  this  affiant  at  the  time  of  the  marriage  with  the 
said  Jaraes  Himsworth  had  three  children  by  her  former  husband,  and  that  nearly 
all  the  improvements  located  upon  said  land  at  the  time  of  the  imx>risonmeut  of  said 
James  Himsworth  had  been  placed  there  either  by  the  personal  labor  or  with  the 
earnings  of  this  affiant  and  her  said  children,  and  that  this  affiant  claims  said  improve- 
ments, and  alleges  that  both  in  law  and  equity  she  should  be  decreed  to  be  the  sole 
owner  of  said  improvements  and  the  whole  thereof.  That  ever  since  the  6th  day  of 
OctoVier,  1890,  this  affiant,  together  with  two  of  her  children,  has  resided  upon  said 
laud.  That  at  the  time  of  the  obtaining  of  her  divorce  from  said  James  Himsworth 
there  was  uo  property  belonging  to  the  said  James  Himsworth  that  could  be  decreed 
or  given  to  this  affiant  for  the  purpose  of  maintaining  her,  and  that  she  received 
nothing  from  said  James  Himsworth.  That  since  his  imprisonment  the  said  James 
Himsworth  has  sent  notice  to  this  affiant  that  she  and  her  children  must  move  off 
the  place,  and  is  threatening  to  institute  proceedings  to  eject  this  affiant  from  said 
land. 

Titere/ore  this  affiant  asks  that  a  time  and  place  may  be  named  by  the  register  and 
receiver  for  a  hearing,  and  that  she  may  be  allowed  to  prove  said  allegations,  and  to 
show  that  said  claimant  James  Himsworth  is  civilly  dead ;  that  the  land  has  not  been 
cultivated  by  any  heir  or  representative  of  the  said  James  Himsworth,  as  required 
by  law,  and  that  said  homestead  entry  No.  7490  may  be  decreed  canceled  and  for- 
feited to  the  United  States,  and  that  the  said  contestant  may  be  allowed  to  pay  the 
expenses  of  such  hearing,  and  if  said  cancellation  be  granted,  may  be  allowed  to 
make  homestead  entry  of  said  tract  of  land,  this  affiant  alleging  that  she  is  duly 
qualified  under  the  laws  of  the  United  States  to  make  a  homestead  entry. 

Hannah  Sugdex. 

The  register  and  receiver  held  that  the  facts  set  forth  in  the  affidavit 
do  not  coustitute  abandonmeut,  because  the  absence  from  the  land  was 
by  reason  of  judicial  compulsion,  which  excuses  such  absence.  A  hear- 
ing was  therefore  refused. 
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On  appeal,  your  office,  by  decision  of  October  15, 1894,  affirmed  that 
action.    A  further  appeal  brings  the  case  here. 

It  is  the  well  settled  doctrine  of  this  Department  that  a  settler  on  the 
public  lands,  undertaking  to  acquire  title  thereto  by  compliance  with 
the  public  land  laws,  may  be  excused  for  temporary  absences  caused  by 
well  founded  apprehensions  of  violence,  by  sickness,  by  presence  of  an 
epidemic  or  by  judicial  compulsion.  This  doctrine  has  also  received 
the  sanction  of  the  Supreme  Court  of  the  United  States.  Bohall  r. 
DiUa,  114  U.  S.,  47. 

In  most  cases,  if  not  in  all,  where  the  abandonment  was  the  resalt 
cf  judicial  compulsion,  and  it  was  held  by  the  Department  that  absence 
from  the  land  was  the  result  of  duress  and  therefore  excusable,  it  ap- 
pears that  the  contest  was  brought  by  some  one  other  than  the  former 
wife  of  the  settler,  and  that  the  charge  of  abandonment  under  judicial 
restraint  can  not  be  pleaded  as  against  the  wife  or  children  of  the  entry- 
man  or  settler. 

In  the  case  of  Reedhead  v.  Hauenstine  (15  L.  D.,  554,)  defendant  made 
homestead  entry  of  a  quarter  section  of  land,  improved  the  same,  and 
lived  thereon  for  one  year;  he  was  then  arrested,  tried,  convicte<l  and 
sentenced  to  death  for  the  crime  of  murder;  at  the  time  the  contest 
was  brought  alleging  abandonment,  he  was  in  the  penitentiary  pend- 
ing a  review  of  the  case  in  the  supreme  court  of  the  State  of  Nebraska. 
He  had  a  wife,  but  no  children;  his  wife  was  unable  to  live  on  the  place 
after  the  murder  was  committed  by  reason  of  poverty,  and  there  was 
no  cultivation  of  the  place  after  that  time.  The  cause  of  the  abandon- 
ment was  due  entirely  to  his  imprisonment.  The  wife  asked  that  the 
contest  be  dis.itissed,  and  the  entry  allowed  to  stand  for  her  benefit. 
Under  these  circumstances,  the  Department  held  that  the  absence  of 
the  defendant  was  the  result  of  judicial  restraint,  and  his  residence 
was  not  interrupted  thereby. 

In  the  case  of  Arnold  v.  Cooley  (10  L.  D.,  551),  it  was  also  held  that 
absence  from  the  land  as  the  result  of  judicial  restraint  did  not  inter- 
rupt the  residence  which  was  maintained  upon  the  land  until  the  arrest 
was  made.  Cooley  in  this  case  was  the  first  settler;  he  was  arrested 
and  taken  to  jail  at  Baker  city,  Oregon,  and  was  there  burned  to  death. 
His  wife  was  insane,  and  a  guardian  was  appointed  for  the  two  minor 
children.  It  was  upon  the  protest  of  this  guardian  against  the  final 
proof  of  a  subsequent  settler,  who  alleged  .abandonment  on  Cooley's 
part,  that  the  holding  was  made. 

In  Anderson  v.  Anderson  (5  L.  D.,  6),  it  appears  that  the  defendant 
was  convicted  and  imprisoned  for  life  on  the  charge  of  murdering  his 
wife.  His  family  then  consisted  of  seven  children— four  being  minors. 
He  had  fully  complied  with  the  law  as  to  residence,  cultivation,  etc. 
After  his  arrest,  but  before  his  conviction,  and  for  the  purpose  of  pro- 
tecting the  property  for  all  his  children,  he  leased  the  land.  The  con- 
test (alleging  abandonment)  filed  by  his  son  Charles,  who,  it  appears, 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  359 

last  left  tbe  land,  was  dismissed,  the  Department  holding  that  since  he 
had  compiled  with  the  law  up  to  date  of  his  arrest,  his  absence  there- 
after under  judicial  compulsion  could  not  be  considered  a  voluntary 
abandonment. 

In  all  these  cases,  and  others  that  might  be  cited,  the  abandonment 
under  judicial  restraint  was  charged  by  some  one  other  than  the  wife 
of  tbe  en  try  man. 

Here  is  a  case,  if  the  averments  in  the  affidavit  be  true,  where  the 
entryman  is  in  fact  debarred  from  living  on  the  land  by  judicial  com- 
pnlsiou.  But  he  was  convicted  of  a  heinous  crime,  so  revolting  that  no 
woman  with  self-respect  would  ev^er  after  the  commission  of  the  crime 
consent  to  a  resumption  of  the  marital  relations.  She  sought  for  and 
obtained  a  decree  of  divorce,  which  was  provided  for  in  the  statutes  of 
tbe  State.  She  alleges  that  she  has  constantly  lived  on  the  land,  and 
that  with  her  own  labor  and  means,  and  those  of  her  children  by  a 
former  husband,  she  has  made  all  the  improvements. 

It  is  true,  the  entryman's  absence  was  caused  ultimately  by  the  strong 
arm  of  the  law ;  but  back  of  all  that  and  primarily  in  consequence  of  his 
own  infamy  and  vile  conduct  against  his  own  household,  and  in  utter 
disregard  of  his  marriage  vows,  he  rendered  his  further  presence  on  the 
land  with  liis  outraged  wife  and  infant  stepdaughter  out  of  the  question. 
Under  such  circumstances,  even  without  arrest,  the  family  ties  were 
sundered.  He  was  sent  to  the  penitentiary  for  fifteen  years 5  it  will  be 
well  into  the  next  century  before  he  is  released  should  he  even  live  to 
the  end  of  the  term  of  his  righteous  incarceration.  To  allow  him  when 
he  gets  out  to  drive  his  divorced  wife  and  her  children  from  the  land 
would  be  to  put  a  premium  upon  crime.  He  should  not  be  permitted 
to  utilize  his  own  infamy  as  an  engine  of  oppression  against  his  former 
wife,  and  take  from  her  that  which  she  alleges  she  has  earned.  She 
may  be  regarded  as  a  deserted  wife,  for,  as  above  seen,  his  conduct 
rendered  his  further  relations  as  husband  unbearable;  his  conviction 
for  the  offense  gave  him  the  legal  stamp  of  a  felon,  and  his  imprison- 
ment for  fifteen  years  was  a  sequence  of  his  crime.  A  voluntary  act 
resulted  in  an  involuntary  restraint,  but  the  act  itself  was  tantamount 
to  a  dissolution  of  the  family  ties,  and  he  alone  was  responsible;  and  if 
the  necessary  results  of  his  own  crime  resulted  in  his  abandonment  of 
the  land  and  the  desertion  of  his  wife  (enforced  though  it  may  be),  his 
wife  may  plead  such  desertion  in  furtherance  of  her  own  rights  in  respect 
to  the  land,  upon  which  she  has  constantly  maintained  her  residence. 
In  Bray  v.  Colby  (2  L.  D.,  78),  Secretary  Teller  laid  down  this  rule : 

When  the  entryman  has  established  a  residence  and  placed  his  wife  npon  the  land,, 
no  one  bat  his  wife  shall  be  heard  to  allege  desertion,  in  proof  of  his  change  of  resi- 
dence or  abandonment,  during  the  period  of  seven  years  from  date  of  the  entry^ 
provided  that  she  maintain  a  residence  on  the  land. 

Also: 

Within  seven  years  from  date  of  entry,  if  the  wife,  maintaining  her  residence  on 
the  land,  shall  allege  and  prove  her  husband's  desertion  of  her,  said  entry  shall  b» 
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canceled  and  she  shall  be  permitted  to  enter  the  land  in  her  own  name,  provided 
that  she  Is  the  head  of  a  family  or  that  she  has  the  legal  right  to  acquire  real 
property  as  a  feme  sole. 

See  also  Pawley  v.  Mackey,  15  L.  D.,  696. 

It  is  also  the  settled  rule  of  this  Department  that  a  deserted  wife  is 
qualified  as  head  of  a  family  to  make  homestead  entry.  Kamanski  r. 
Eiggs,  9  L.  D.,  186;  Torter  v.  Maxfield,  5  L.  D.,  42. 

For  the  reasons  above  given,  your  offtce  decision  is  reversed,  and  the 
contest  aflfldavit  of  Mrs.  Sugden  (formerly  Hinisworth)  will  be  returned 
to  the  local  office  with  directions  to  issue  notice  thereon,  and  allow  a 
hearing  upon  the  allegations  contained  therein. 


RAILBOAI>  LANDS-CASH  ENTRY— ACT  OF  MARCH  «,   1889. 

Hamilton  v.  Gbeenhoot  et  al. 

The  confirmation  of  a  cash  entry  as  provided  for  in  the  act  of  March  2,  1889,  is  not 
defeated  hy  the  occupancy  of  a  pre-emption  claimant  who  was  an  alien  at  date 
of  settlement,  and  did  not  declare  his  intention  to  become  a  citizen  until  after 
May  1, 1888. 

Acting  Secretary  Beynolda  to  the  Cmnmusioner  of  the  General  Land  Office^ 

March  26^  1896.  (E.  E.  W.) 

Statement :  On  the  2l8t  of  February,  1880,  Solomon  Greenhoot  and 
Jacob  Buckholtz  made  private  cash  entry  of  the  N.  J  SE.  \  Sec.  7,  T. 
42  N.,  R.  34  W.,  at  Marquette,  Michigan;  and  on  the  8th  of  March  of 
the  same  year  Samuel  N.  Stephenson  and  William  Holmes  made  scrip 
location  of  the  S.  J  of  the  same  quarter  section.  On  the  27th  of  March, 
1885,  George  A.  Hamilton  applied  to  file  a  pre-emption  declaratory 
statement  for  the  whole  of  the  SE.  J,  which  application  the  register  and 
receiver  rejected  because  of  the  prior  entries  of  Greenhoot  and  Buck- 
holtz, and  Stephenson  and  Holmes,  aforesaid.  It  is  conceded  that  the 
land  at  that  time  was  included  in  the  grants  to  the  State  of  Michigan 
to  aid  in  the  construction  of  the  Marquette  and  State  Line  Eaihroad 
(11  Stat.,  21),  and  not  subject  to  entry,  and  that  both  entries  were  erro- 
neously allowed.  The  act  of  Congress  of  March  2, 1889  (25  Stat,  1008), 
forfeited  these  grants,  and  confirmed  all  cash  entries  so  erroneonsly 
allowed  which  the  Secretary  of  the  Interior  should  be  satisfied  were 
made  in  good  faith,  and  upon  which  there  were  no  bona  fide  pre-emption 
or  homestead  claims  on  the  1st  day  of  Alay,  1888,  arising  or  asserted  by 
actual  occupation  of  the  land  under  color  of  the  laws  of  the  United 
States,  and  confirmed  all  such  pre-emption  and  homestead  claims. 
Pursuant  to  this  act  the  Secretary  of  the  Interior  issued  a  circular  on 
the  30th  of  December,  1889  (13  L.  D.,  423),  requiring  such  cash  entry- 
man  to  file  affidavits  of  good  faith  and  publish  notice  of  their  claims 
for  four  consecutive  weeks,  and  allowing  settlers  30  days  from  the  date 
of  the  first  publication  to  tile  evidence  of  their  claims.  On  the  lOtli  of 
April,  1890,  Greenhoot  and  Buckholtz  tiled  their  joint  affidavit  of  good 
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faith,  aud  asked  for  confirmation  of  their  entry,  and  subseqaently  also 
filed  proof  of  the  publication  from  May  10,  to  May  31,  1890,  inclusive, 
of  the  notice  required  by  the  said  circular  of  December  30, 1889.  On 
the  6th  of  May,  1890,  Hamiltcm  filed  his  affidavit  of  settlement  and 
occupancy,  and  asked  for  confirmation  of  his  claim.  After  various  pro- 
ceedings not  necessary  to  recite  here,  the  register  and  receiver  heard 
the  case,  and  rendered  a  decision  on  the  19th  of  June,  1894,  recommend- 
ing rejection  of  Hamilton's  claim,  and  confirmation  of  Greenboot  and 
Bucklioltz'  entry  of  the  N.  i,  and  Stephenson  and  Holmes'  entry  of  the 
S.  i,  of  the  said  SE.  ^.  Hamilton  appealed,  and  on  the  7th  of  Decem- 
ber, 1S94,  the  Ck)mmissioner  of  the  General  Land  Office  affirmed  the 
decision  of  the  register  and  receiver  as  to  Hamilton  and  Greenboot 
and  Bucklioltz,  and  also  as  to  Stephenson  and  Holmes  upon  their  filing 
the  affidavit  and  making  the  publication  required  by  the  circular  of 
December  30,  1889.  In  this  decision  the  Commissioner  found  from  the 
evidence  that  Hamilton  settled  on  the  land  in  February,  1885,  built  a 
hoase,  improved  and  cultivated  the  land,  and  was  in  actual  occupation 
of  it  on  the  first  of  May,  1888;  and  also  that  he  was  an  alien  and  did 
not  file  his  declaration  to  become  a  citizen  until  February  22, 1890. 
The  Commissioner  also  found  that  Stephenson  and  Holmes  had  not 
complied  with  the  requirements  of  said  circular  of  December  30, 1889. 
From  this  decision  Hamilton  has  appealed  to  the  Department. 

Opinion :  The  Commissioner's  findings  of  fact  are  supported  by  the 
evidence,  and  his  conclusions  of  law  are  correct.  The  entries  of  Green- 
hoot  and  Buckholtz,  and  Stephenson  and  Holmes,  are  of  the  class  con- 
firmed by  the  act  of  Congress  of  March  2, 1889,  provided  there  Avas  no 
bona  fide  pre-emption  or  homestead  claim  on  the  land  on  the  first  day  of 
May,  1888,  arising  or  asserted  by  actual  occupation  under  color  of  the 
laws  of  the  United  States.  Hamilton's  claim  was  on  the  land  on  the 
first  day  of  May,  1888,  and  it  was  bonafidcy  and  arose  and  was  asserted 
by  actual  occupation  under  color  of  the  laws  of  the  United  States. 
But  at  that  date  he  was  an  alien,  and  had  not  declared  his  intention 
to  become  a  citizen,  and  an  alien  who  has  not  declared  his  intention  to 
become  a  citizen  cannot  acquire  any  rights  to  xiublic  land.  Hamilton 
contends  that  the  filing  of  his  declaration  of  intention  to  become  a  citi- 
zen on  the  22d  of  February,  1890,  related  back  to  the  date  of  his  settle- 
ment, or  at  least  to  the  first  day  of  May,  1888,  and  cured  the  defeot  in 
his  qualifications  as  an  entryman.  But  in  this  he  is  mistaken,  it  has 
been  the  uniform  holding  of  the  Department  that  an  alien  cannot 
acquire  any  right  to  public  land  prior  to  the  filing  of  his  declaration 
of  intention  to  become  a  citizen.  Southern  Pac.  R.  R.  Co.  i\  Saunders 
(6  L.  D.,  98),  and  cases  there  vAted.  It  follows,  therefore,  that  Ham- 
ilton's claim  cannot  be  confirmed,  and  that  it  constitutes  no  bar  to  the 
confirmation  of  the  entries  of  Greenboot  and  Buckholtz,  and  Stephen- 
son and  Holmes. 

The  decision  of  the  Commissioner  of  the  General  Land  Office  is 
affirmed. 
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MINING  CLAIM— DISCOVERY— REC0N>T:YANCE  OF  PATENTED   LODE. 

Winter  Lode. 

The  discovery  of  mineral  is  a  prereqnisite  to  the  location  of  a  mining  claim,  and 
the  discovery  must  be  made  on  land  open  to  exploration,  not  claimed  or  located 
by  any  other  person. 

The  ruling  in  the  Juniata  Lode  case,  13  L.  D.,  715,  whereby  the  Department  to  avoid 
litigation  consented  to  accept  a  reconveyance  of  patented  placer  ground  for  the 
purpose  of  passing  title  to  the  owner  of  a  known  lode  therein,  is  not  applicable 
as  between  two  lode  claims  where  the  applicant  for  relief,  with  due  notice,  per- 
mits the  patent  to  issue  without  protest. 

Acting  Secretary  Beynol^^  to  the  Commissioner  of  the  General  Land  Office^ 

March  26,  1896.  (P.  J.  C.) 

It  appears  that  Charles  G.  Kellogg  et  al,,  on  July  19,  1881,  made 
mineral  entry  No.  681  of  the  Winter  lode,  survey  No.  896,  Leadville, 
Colorado,  land  district.  It  is  shown  by  the  plat  and  field  notes  that 
the  discovery  shaft,  upon  which  the  statutory  sum  of  9500  had  beea 
expended,  was  upon  ground  that  had  been  patented  as  the  Independ- 
ent lode,  survey  No.  467. 

On  consideration  of  the  matter,  your  office,  by  letter  of  June  14, 
1882,  suspended  the  entry,  and  held  that  unless  it  could  be  shown  that 
there  was  mineral  within  the  limits  of  the  claim,  the  Winter  lode  would 
be  held  for  cancellation. 

On  June  3, 1887,  Kellogg,  on  behalf  of  his  co-owners,  submitted  a 
statement  by  which  it  was  shown  that  the  owners  of  the  Indei)endent 
lode  had  conveyed  to  the  owners  of  the  Winter  lode,  October  20, 1S79, 
that  part  of  the  Independent  lode  which  included  the  discovery  shaft 
of  the  Winter.    He  asked: 

If  the  ground  conveyed  to  them  by  the  La  Clede  Mining  Company  (patentee  of  the 
Independent  lode)  be  reconveyed  through  that  company  to  the  United  States,  cad  a 
patent  then  be  issued  for  the  Winter  loile  ? 

In  reply  your  oflQce,  by  letter  of  June  20,  1887,  held  that  this  conld 
not  be  done;  required  satisfactory  evidence  of  the  existence  of  mineral 
within  and  of  $500  improvements  on  the  ground  claimed;  also  further 
evidence  as  to  the  citizenship  of  one  of  the  applicants. 

By  your  office  letter  of  December  4, 1890,  a  report  was  called  for  from 
the  local  office  in  reference  to  the  requirements  of  your  office  letter  of 
June  20, 1887,  whereupon  the  applicants,  on  December  12, 1890,  made  a 
request  to  be  allowed  further  time  to  comply  therewith. 

The  matter  again  rested  until  Februar3'  18, 1893,  when  your  office 
required  a  report  as  to  what  had  been  done  by  the  applicants  in  regard 
to  your  former  office  orders.  The  report  was  that  nothing  had  been 
done.  Thereupon  your  office,  on  March  3, 1893,  directed  that  the  appli- 
cants be  given  sixty  days  to  make  the  required  showing, 

or  to  take  steps  in  ncconlanee  with  the  provisions  of  the  Jiiuiata  deohiion,  13  L.  D., 
715,  in  order  to  secure  patent  for  their  claim. 
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In  reply  to  this  the  claimants  filed  a  supplemental  abstract  of  title, 
showing  a  transfer  by  the  La  Clede  Mining  Company,  dated  and 
recorded  October  20, 1879,  to  the  applicants  of  a  portion  of  the  Inde- 
pendent lode,  described  as  follows :  "  125  feet  in  length  of  the  S.  W.  end 
of  said  lo<le,  being  300  feet  wide  by  125  feet  in  length  along  the  coarse 
of  said  lode,  as  shown  by  official  survey  467."  Also  a  mining  deed 
from  the  claimants,  dated  May  25,1803,  and  recorded  June  6,  following, 
to  the  United  States,  which  the  abstract  says:  "  Conveys  same  premises 
as  described  in  last  entry,"  being  the  description  above  quoted. 

On  receipt  of  this  your  office,  by  letter  of  July  28, 1803,  decided  that 
the  question  involved  in  this  case  did  not  come  within  the  rule  in  the 
Juniata  case,  and  revoked  that  part  of  your  office  letter  of  March  3, 
1893,  requiring  npplicants  to  take  steps  in  accordance  with  that  deci- 
sion; that  the  land  had  been  patented  to  the  Independent  lode,  and  the 
government  would  not  accept  a  reconveyance  for  the  puri)08e  of  invest- 
ing title  in  another,  unless  it  was  shown  that  the  original  patent  was 
issued  by  fraud,  accident  or  mistake,  and  in  cases  where  the  Department 
would  be  justified  in  recommending  an  action  to  set  aside  the  former 
patent.  The  parties  were  again  required  to  furnish  the  evidence 
theretofore  demanded. 

On  August  0,  1801,  nothing  having  been  done,  your  office  directed 
the  register  and  receiver  to  give  the  claimants  thirty  days  to  show 
cause  why  their  entry  should  not  be  held  for  cancellation.  On  Septem- 
ber 18,  following,  the  local  officers  reported  that  Kellogg  "came  into 
the  office  and  read"  your  office  letter  of  March  3, 1893.  On  September 
26, 1804,  your  office  called  for  a  report  as  to  what  action  had  been  taken 
in.  ])ursuance  of  your  office  letter  of  August  0, 1804. 

No  attention  seems  to  have  been  paid  to  this  demand,  and  on  March 
19, 1895,  your  office  again  called  for  a  report,  and  in  reply  thereto  the 
applicants  filed  an  appeal  on  April  20, 1895,  from  your  office  decision 
of  July  28, 1893.  The  errors  specified  are  directed  entirely  to  the  action 
of  your  office  in  holding  that  the  doctrine  of  the  Juniata  case  can  not 
be  applied  to  the  ca^^e  at  bar. 

If  it  affirmatively  appeared  by  the  record  that  proper  notice  of  the 
decision  of  your  office  of  July  28, 1803,  had  been  served  on  the  claim- 
ants, this  appeal  would  be  dismissed.  The  only  evidence  of  notice  is 
the  report  of  the  local  officers,  made  more  than  a  year  after  the  decision 
was  promulgated,  that  Kellogg  came  into  the  office  and  read  tlie  letter. 
This  is  hardly  sufficient  to  charge  the  applicants  with  notice,  and  inas- 
much as  this  is  an  ex-parte  proceeding,  and  the  only  question  is  one 
between  the  government  and  the  entrymen,  the  api>eal  will  be  enter- 
tained. 

The  record  facts  in  this  matter  have  been  gone  into  quite  fully,  for 
the  purpose,  principally,  of  showing  with  what  disregard  the  appellants 
have  treated  the  numerous  orders  of  your  office  in  endeavoring  to  have 
them  comply  with  the  rudimentary  requirements  of  the  law.  It  is  con- 
ceded that  the  discovery  shaft,  ui>on  which  the  $500  improvements  have 
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been  ])Iaced,  is  not  upon  the  ground  included  in  the  application  for 
patent.  It  would  seem  idle  to  contend  that  the  govemmeut  could  issue 
its  patent  for  the  land  under  such  circumstances.  The  statute  itaelf 
and  all  decisions  of  the  Department  and  the  courts  make  the  dlscoyery 
of  mineral  a  prerequisite  to  the  location  of  a  mining  claim,  and  the  dis- 
covery must  be  upon  land  open  to  exploration,  not  elaimeil  or  located 
by  any  other  person.  The  ground  niion  which  this  shaft  is  situated  is 
included  in  the  claim  of  another,  and  at  the  time  of  the  application  for 
patent  the  title  to  it  had  passed  from  the  government  by  its  patent  of 
the  Independent  lode.  The  plat  and  field  notes  show  unmistakably 
that  the  discovery  shaft  was  not  on  the  ground  claimed  by  the  Winter 
lode.  The  entry,  therefore,  should  not  have  been  allowed  by  the  local 
officers. 

The  original  abstrac^t  filed  with  the  application  shows  that  the  La 
Clede  Company  had  conveyed  to  the  applicants  *'  125  by  300  feet  on  the 
Independent  lode"  in  October,  1870,  just  one  year  before  the  Winter 
lode  application  was  filed.  From  this  brief  description  in  the  abstract 
no  one  could  conjecture  that  it  was  meant  to  convey  the  discovery  shaft 
The  description  furnished  by  the  supplemental  abstract  is  no  moredefi 
nite  than  that  in  the  original,  except  that  it  shows  the  ground  as  located 
in  <*the  S.  W.  end  of  said  lode."  But  it  is  claimed  by  appellants  that 
this  description  does  include  the  shaft.  If  this  be  true,  then  at  the  time 
they  made  their  application,  and  before  patent  issued  to  the  Independ- 
ent lode,  whatever  title  the  patentees  had  to  this  piece  of  ground  vested 
in  the  Winter  lode,  and  it  was  the  duty  of  the  owners  of  that  lode,  in 
order'to  protect  their  location,  to  have  had  it  excluded  from  the  Inde- 
pendent application  and  patent,  because  the  very  basis  of  their  riglit 
to  the  Winter  lode  was  included  therein,  and  without  their  discovery 
and  improvements,  included  in  the  land  applied  for,  they  could  not  hope 
to  secure  the  government  title.  If  they  permitted  the  patent  to  issue 
in  this  way,  there  is  no  one  to  blame  Imt  themselves.  The  government 
had  no  means  of  ascertaining  the  deception  practised  on  it  by  the  Inde- 
pendent applicants  in  including  territory  they  had  divested  themselves 
of,  «nnd  it  was  therefore  incumbent  on  the  appellants  to  [)rotect  them- 
selves. 

The  decision  of  your  office  that  the  doctrine  of  the  Juniata  case  does 
not  apply  to  the  one  at  bar  is  uncontrovertible.  In  that  case  the  ques- 
tion was  whether  the  government  would  accept  a  conveyance  from  the 
patentees  of  a  placer  claim  for  a  lode  claim  within  its  limits,  and  then 
patent  the  lode  claim  to  the  owners  thereof.  It  was  decided  that  this 
might  be  done,  but  it  was  upon  the  theory  that  the  placer  law,  as  well 
as  the  patent  itself,  expressly  excluded  from  the  grant  any  and  all 
known  veins  or  lodes.  The  practice  of  the  Department  at  the  time  that 
decision  was  rendered,  and  prior  to  the  South  Star  lode  (20  L.  D.,  204), 
was,  where  it  was  shown  that  a  known  lode  existed  at  the  date  of  the 
application  for  patent  for  the  placer,  to  recommend  the  institution  of  a 
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siiit  to  set  aside  the  placer  patent,  to  the  extent  of  the  lode.  But  in  the 
Juniata  case  the  very  object  that  would  have  been  attained  by  a  judg- 
ment was  accomplished  by  the  voluntary  act  of  the  patentee  and  his 
transferee,  hence  it  would  have  been  an  idle  ceremony  to  have  gone 
through  the  courts.  The  reasons  for  permitting  this  are  quite  fully  set 
forth  in  the  opinion  of  my  predecessor  in  the  Juniata  case,  and  are,  I 
think,  conclusive. 

That  doctrine  could  not,  however,  be  applied  to  two  lode  claims, 
especially  where,  as  in  this  case,  the  present  applicants  had  due  notice 
of  all  the  proceedings  to  secure  patent,  in  fact,  had  a  deed  to  part  of 
the  land  apphed  for  by  the  Independent,  and  took  no  legal  steps  to 
protect  their  own  rights.  The  same  reasons  that  would  prompt  the 
Department  in  accepting  the  transfer  of  a  lode  claim  within  patented 
placer  limits  would  not  apply  as  between  two  lode  claims.  It  cannot 
be  said  that  it  was  through  any  accident,  fraud  or  mistake  that  the 
ground  in  controversy  was  patented  to  the  Independent  lode,  and  for 
no  other  reason  would  the  Department  accept  a  reconveyance  or  recom- 
mend a  suit  to  set  aside  the  prior  patent. 

The  contention  of  counsel  that  the  applicants  have  been  misled  by 
your  office  suggestion  of  March  3, 1893,  to  bring  their  case  within  the 
Juniata  decision,  and  by  so  doing  have  divested  themselves  of  title  to 
the  land  iu  dispute,  and  reinvested  the  government  therewith,  is  with- 
out force.  The  government  refuses  to  be  thus  reinvested  or  to  assume 
the  ownership,  hence  the  grantors  still  have  their  right  to  the  land. 
For  nearly  thirteen  years  prior  to  that  act  on  their  part  they  had  been 
given  every  opportunity  to  comply  with  the  law,  and  had  neglected  to 
do  so.  It  would,  therefore,  seem  as  if  they  were  in  no  position  to  com- 
plain of  the  action  of  your  office. 

Your  office  judgment  is,  therefore,  affirmed. 


CONTIRMATION-MISSIOX  CLAIM— ACT  OF  MARCH  «,  1858. 

Lesher  v.  St.  Paul  Catholic  Mission. 

The  oonfirmation  of  title  to  mission  lands  under  the  act  of  March  2,  1853,  is  deter- 
mined, as  to  acreage,  by  the  actual  occupancy  of  lands  necessary  to  the  proper 
maintenance  of  the  mission. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  March  J26, 1896.  (W.  F.'  M.) 

On  June  8,  1893,  John  Lesher  offered  his  pre-emption  declaratory- 
statement  for  ^*lot  1  of  the  island  in  the  Columbia  river  and  part  of" 
section  11,  township  36  N.,  range  37  E.,  Willamette  Meridian,  in  the 
laud  district  of  Spokane  Falls,  Washington,  and  the  same  was  rejected 
by  the  local  officers 

for  the  reason  that  it  appears  to  be  inclnded  in  the  land  claimed  by  the  Society  of 
JeauB,  in  their  apphcatiou  transmitted  to  your  office,  in  our  letter  of  June  19,  1891. 
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Lesher  appealed  to  your  office,  and  by  office  letter  "D"  of  October 
5,  ISM,  tbe  decision  of  the  local  office  was  affirmed.  Lesher  bas  now 
brougbt  tbe  matter  on  further  appeal  here,  and  assigns  eleven  specifi- 
cations of  error,  tbe  eighth  of  which  is  quoted  as  follows: 

Frror  in  not  holding  that  said  island  having  been  nsed  simply  as  a  temporary 
camping  ground  of  the  Indians  while  attending  religious  services  at  the  Miwton, 
could  not  be  construed  as  '' occupancy  as  a  missionary  station"  within  the  meaning 
and  intent  of  the  confirmatory  act  of  March  2, 1853. 

The  application  of  tbe  Society  of  Jesus  wa«  originally  transmitted 
to  your  office  on  January  19, 1891,  and  was  made  under  the  second 
proviso  ot  the  1st  section  of  the  act  of  March  2, 1853,  entitled  **An  act 
to  establish  the  territorial  government  of  Washington"  (10  Stat.,  172), 
the  language  of  which  proviso  is  as  follows: 

That  the  title  to  the  land,  not  exceeding  six  hundred  and  forty  acres,  now  occupied 
as  missionary  stations  among  the  Indian  tribes  in  said  territory,  or  that  may  have 
been  so  occupied  as  missionary  stations  prior  to  the  passage  of  the  act  establishing 
tho  territorial  government  of  Oregon,  together  with  the  improvements  thereon,  be, 
and  is  hereby,  confirmed  and  established  to  the  several  religious  societies  to  which 
said  missionary  stations  respectively  belong. 

The  said  application  was  for  lots  1  and  2,  tbe  SE.  J  of  the  SE.  J  and 
an  island  in  the  Columbia  river,  all  in  section  11^  the  S.  i  of  tbe 
SW.  J,  section  12,  tbe  NW.  J  of  the  NW.  J  and  the  S.  }  of  the  NW. }, 
section  13,  and  lots  1  and  2  and  the  S  W.  J  of  the  XE.  J  and  the  E.  i  of 
tbe  NE.  i,  section  14,  township  36  N.,  range  37  E.,  Willamette  meridian. 

Patent  was  issued  on  June  8, 1891,  for  all  of  this  land,  except  tbe 
island  in  tbe  Columbia  river,  of  which  no  public  survey  had  been  made. 
Tbe  island  contained  about  eighty-four  acres,  and  having  since  been 
surveyed,  tbe  society  has  presented  an  application  for  a  patent. 

Tbe  act  of  March  2,  1853,  supra^  vests  in  tbe  several  religious  socie- 
ties occupying  missionary  stations  in  the  State  of  Washington  all  the 
land,  not  exceeding  six  hundred  and  forty  acres,  actually  occupied  for 
tbe  purposes  of  such  stations. 

The  question  presented  in  this  case  is,  whether  or  not  the  Society  of 
Jesus  bas  shown  by  ex  part-e  testimony  accompanying  its  application 
such  occupancy  as  brings  it  within  tbe  i)roviso  and  purpose  of  the  act 

The  case  of  tbe  Northern  Pacific  liailroad  Company  et  al.  v.  St 
Joseph's  Eoman  Catholic  Mission  (19  L.  D.,  19G,)  is  tbe  latest  of  tbe 
two  cases  that  have  been  decided  by  this  Department  bearing  on  the 
question  here  presented,  tbe  first  case  being  that  of  tbe  Vancouver 
Catholic  Mission  (2  L.  D.,  452).  In  tbe  latter  ease  it  was  held  generally 
that  the  area  for  which  the  Mission  can  claim  title  depended  upon  the 
extent  of  its  occupancy,  and  that  the  occupancy  in  that  case  only 
included  tbe  church  and  the  land  upon  which  it  stood,  no  further  occu- 
pancy than  that  having  been  affirmatively  shown.  This  view  of  the  law 
was  affirmed  in  tbe  former  case,  where  it  was  held 

that  it  was  only  intended  to  confirm  to  the  religious  societies  on  acconnt  of  their 
mission  claims  sucli  lands  as  were  shown  to  have  been  actually  occnpied  by  them  in 
the  maintenance  of  such  missions. 
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It  would  seem,  therefore,  that  actual  oecupauey  has  been  established 
as  the  test  of  such  rights. 

lu  tbo  prescDt  case  the  affidavit  of  J.  Joset,  S.  J.,  for  a  long  time  inti- 
mately connected  as  superior  general  and  in  other  capacities  with  the 
station  here  in  controversy,  touching  the  occupancy  of  the  island,  is  as 
follows : 

That  he  koows  that  the  land  above  described,  iucluding  the  island  in  the  Colum- 
bia River,  was  within  the  original  boundaries  of  the  Mission  claimed ;  that  the  island 
in  the  river  was  a  necessary  nnd  material  part  of  the  original  claim^  as  it  was  used 
by  the  Indians  as  a  camping  ground  and  for  pasture  while  they  were  at  the  Mission 
and  attending  religious  services. 

The  facts  thus  testified  to  are  corroborated  by  Magnus  Fleet,  aged 
sixty-five  years,  and  Solomon  Peltier,  aged  seventy-five  years.  (See 
Commissioner's  decision.) 

There  is  nothing  in  the  record  to  contravene  this  contention  of  the 
society  that  the  island  was  a  necessary  and  material  part  of  the  mission. 
Indeed,  it  cannot  be  denied  that  camping  and  pasture  ground  was 
indispensable  to  the  mode  of  life  of  the  Indians,  and  it  is  certainly  not 
going  too  far  to  accept  the  sworn  statement  of  Father  Joset  that  the 
island  was  used  for  those  purposes. 

I  think  your  judgment  should  be  affirmed,  and  it  is  so  ordered. 


OKLAHOMA  TO"\VNSITE--P  ATE  NT-PUBLIC  RESERVATION. 

City  of  I*brey. 

The  provisions  of  section  22,  act  of  May  2, 1890,  contemplate  the  issuance  of  patents 

for  reservations  within  townsites  directly  to  the  mnnicipalities,  aft«r  their 

organization  as  such,  and  not  to  the  townsito  trustees. 
A  townsite  patent  issued  to  the  board  of  trustees  is  not  a  final  disposition  of  the 

government  title,  and  if  such  a  patent  erroneously  embraces  lands  reserved  for 

municipal  uses  it  may  be  recalled  for  correction. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  6 enteral  Land  Office^ 
(J.  I.  H.)  March  26,  1S96.  (G.  J.  W.) 

On  June  20, 1894,  parties  styling  tliemselves  tlie  mayor  and  council- 
men  of  Perry,  Oklahoma,  filed  with  the  register  and  receiver  at  Perry 
an  application  for  patent,  for  the  following  reservation  by  said  city 
viz:  the  W.  ^  of  block  44,  of  the  area  of  61,250  square  feet,  designated 
on  the  official  plat  of  said  town  *^  School  house  reserve,''  W.  J  of  block 
9  of  the  same  area,  beariug  same  designation,  E.  ^  of  block  1,  of  same 
area  and  bearing  same  designation,  and  the  eastern  part  of  block  36, 
of  the  area  of  70,000  square  feet  bearing  the  same  designation,  and 
block  32,  of  the  area  of  175,000  square  feet,  designated  on  said  plat  as 
"  Public  park  reserve." 

Attached  to  said  application  was  the  certificate  of  board  Ko.  8  town- 
site  trustees,  to  the  effect  that  they  had  excluded  the  land  applied  for 
from  their  application  for  patent. 
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The  application  for  patent  was  also  accompanied  by  affidavit  of  appli- 
cants, that  they  held  certificates  of  election  and  were  the  mayor  aud 
councilmen  of  Perry.  The  local  officers,  rejected  said  application  and 
on  December  21, 1894,  the  applicants  appealed  to  your  office.  On  Jan- 
uary 19, 1S95,  your  office  passing  upon  said  appeal  affirmed  the  decision 
of  the  local  officers,  but  directed  that  the  board  of  townsite  trustees  to 
which  patent  to  the  land  in  question  had  already  issued,  execute  title 
to  applicants.  From  this  decision  applicants  appeal  and  the  question 
presented  by  said  appeal,  is  whether  under  Sec.  22  of  the  act  of  May  2, 
1890  (2G  Stat.,  81)  patent  should  have  issued  to  the  board  of  townsite 
trustees,  as  was  done,  or  should  have  been  withheld  and  issued  to  the 
town  when  organized  as  a  municipality.  It  seems  that  on  September 
25, 1893,  townsite  board  No.  8  filed  in  the  local  office  an  application  for 
the  2<3^E.  i  Sec.  22  and  KW.  J,  Sec.  23,  T.  21  N.,  R.  1  W.,  I.  M.,  excepting 
the  reservations,  now  applied  for. 

Cash  entry  No.  1  was  issued  by  the  register  for  the  land  as  applied 
for.  By  letter  of  December  30, 1893,  your  office  directed  the  correction 
of  the  certificate,  so  as  to  embrace  the  reservation  in  question,  which 
was  accordingly  done  and  patent  issued  to  said  board  of  trustees  for 
and  including  this  reservation  February  7, 1894. 

Your  office  has  directed  the  conveyance  of  title  to  the  municipality 
through  the  said  board  of  townsite  trustees.  As  this  land  was  not 
included  in  their  application  to  make  entry  for  townsite  purposes,  but 
was  expressly  excepted  therefrom,  the  amendment  of  the  certificate  of 
the  register  without  their  asking  it  and  without  their  consent,  would 
seem  to  be  of  doubtful  legality.  The  act  of  May  2, 1890  (26  Stat,  81) 
contemplates  that  patents  for  reservations  of  this  character  shall  issue 
directly  to  the  municipalities,  after  their  organization  as  such.  The 
present  application  is  made  by  the  municipality  of  Perry,  acting  through 
its  legal  representatives  the  mayor  and  councilmen  thereof. 

In  view  of  the  fact  that  the  patent  issued  to  townsite  trustees  is  not 
a  disposition  of  the  government  title,  as  declared  in  instructions  issued 
15th  of  March,  1892,  (14  L.  D.  295)  the  patent  already  issued  may  be 
recalled  for  correction,  the  purpose  being  to  efifectuate  the  trust. 

Your  office  decision  is  accordingly  reversed,  and  so  much  of  the  pa^ 
ent  issued  February  7, 1894,  to  townsite  board  of  trustees  No.  8  as  refers 
to  and  includes  the  reservation  herein  referred  to  is  canceled,  and  the 
application  of  the  mayor  and  councilmen  for  patent  is  approved  and 
patent  will  issue  accordingly. 
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DESERT  LAND  ENTRY— ASSIGNMENT-RELn^QUISHMEXT. 

O^TSNS  ET  AL.  V.  State  of  California. 

A  relinqaiBhinent  of  a  desert  entry,  by  one  holding  nnder  an  invalid  assignment^ 
will  not  relieve  the  land  from  its  previous  state  of  appropriation. 

Acting  Secretary  Reynolds  to  the   Commissioner  of  the  General  Land 

Office,  March  26, 1896.  ( W.  F.  M.> 

On  April  7, 1877,  James  E.  McDonald  made  desert  land  entry  of  sec- 
tion 8,  township  31  S.,  range  30  E.,  within  the  land  district  of  Visali% 
California.  From  September  28, 1877,  to  January  12, 1891,  the  entry 
stood  susiiended  by  departmental  order. 

On  April  li3, 18J1,  George  S.  Owens,  John  B.  Dennis,  Lee  N.  Stewart 
and  John  F.  Thomas  filed  their  joint  affidavit  of  contest  alleging  the 
non-desert  character  of  the  land  in  that  it  would  produce  profitable 
crops  of  hay  and  grain  without  irrigation. 

On  March  24, 1893,  the  State  of  California  filed  a  relinquishment  of 
the  entry,  executed  on  March  13,  1893,  by  the  heirs  of  Albert  A.  Ben- 
nett, the  assignee  of  the  entryman,  McDonald,  who  made  the  assign- 
ment to  the  said  Bennett  on  April  9, 1877.  On  the  same  date  the  State 
of  California  applied  to  make  school  indemnity  selection,  2^o.  3G00  for 
the  W.  J  and  No.  3603  for  the  E.  J  of  section  8. 

The  entry  was  accordingly  canceled  by  the  local  officers  and  the 
Staters  selections  filed  and  held  pending  notice  on  June  2,  1893,  to  the 
contestants  Owens,  Dennis,  Stewart  and  Thomas  that  "they  were 
allowed  thirty  days  in  which  to  exercise  whatever  rights  they  may  have 
acquired  by  virtue  of  their  said  contest."  On  June  7, 1893,  Dennis  made 
homestead  application  to  enter  the  XW.  :J,  Stewart  the  SE.  ^  and 
Owens  the  SW.  ^  of  section  8,  and  on  June  26, 1893,  Thomas  applied 
for  the  NE.  J  of  the  same  section. 

The  contestants  made  no  further  appearance  in  response  to  the  notice 
of  June  2, 1893,  and  their  contest  was  dismissed  by  the  local  officers. 

The  decision  of  your  office,  now  on  appeal  here,  finds  that  Bennett 
made  desert  land  entry  of  section  32,  township  30  S.,  range  29  E.,  on 
April  7, 1877,  and  the  same  remained  of  record  until  July  1, 1893,  when 
it  was  canceled  by  the  relinquishment  filed  by  his  heirs.  It  was  held, 
therefore,  that  the  assignment  to  Bennett  by  McDonald  was  a  nullity, 
insomuch  as  the  former  could  not,  under  the  law,  hold  more  than  one 
section  of  land,  and  that,  as  a  consequence,  his  heirs  had  no  authority 
to  relinquish  the  entry  to  which  they  had  acquired  no  right  by  virtue  of 
the  invalid  assignment.  The  cancellation  of  the  entry  was  set  aside, 
and  the  contests  reinstated. 

The  effect  of  your  office  decision  is  to  re-establish  the  case  and  the 
parties  in  the  attitude  occupied  by  them  i)rior  to  the  filing  of  the  invalid 
relinquishment. 

1  concur  in  that  disposition  of  the  matter  and  the  decision  is,  there- 
fore, affirmed. 
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AHID  LANDS-RESERVOIR  SITE— HOMESTEAD  ENTRY. 

Owen  Eogan. 

An  entry  of  land  subject  to  tbe  proviBione  of  the  arid  land  act  of  October  2, 1988, 
and  sabsequently  designated  as  part  of  a  reservoir  site,  may  be  suspended  to 
await  definite  information  as  to  tbe  future  use  of  tbe  land  by  the  government. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land 
(J.  I.  H.)  Office^  March  J26, 1896.  (G.  C.  R.) 

John  Rogan  made  homestead  entry  No.  4142  on  March  16,  1889,  for 
the  E.  i  of  the  SE.  i  and  the  SW.  J  of  the  SE.  i  of  Sec.  14,  T.  20  K., 
B.  8  W.,  Helena,  Montana.  The  entryman  died  in  the  fall  of  1889,  and 
Owen  Bogan,  his  father  and  heir,  submitted  final  proof  April  14, 1894, 
and  iinal  certificate  No.  2207  issued  to  him  as  the  heir. 

It  appears  that  all  of  said  Sec.  14,  with  other  lands,  was  selected  as 
an  irrigating  reservoir  site,  and  under  the  directions  of  the  Department 
of  March  13, 1890,  instructions  were  issued  to  the  local  officers  to  allow 
no  entries  or  filings  on  the  lands  so  selected. 

This  action  was  a itborized  by  the  act  of  October  2, 1888  (25  Stat., 
526],  which,  among  other  things,  provided  that, 

All  lands  wbich  may  hereafter  be  desii^nated  or  selected  (i.  e.,  for  reservoirs,  canals, 
ditches,  etc.,  for  irrigating  purposes, )  are  from  this  time  bencefortb  hereby  reserved 
from  sale  as  tbe  property  of  the  United  States,  and  shall  not  be  subject  after  the 
passage  of  this  act  to  entry,  settlement  or  occupation,  until  further  provided  by  law. 

This  act  applied  to  all  lands  which  might  thereafter  be  designated  or 
selected  for  reservoir  purposes,  until  fiirther  provided  by  law.  Amanda 
Cormack,  18  L.  D.,  352. 

The  act  approved  August  30, 1890  (20  Stat.,  391),  provided  that  the 
lands  theretofore  located  or  selected  for  reservoir  purposes 

shall  remain  segregated  and  reserved  from  entry  or  settlement  .  .  .  nntil  other- 
wise provided  by  law,  and  reservoir  sites  hereafter  located  or  selected  on  public 
lands  shall  in  like  manner  be  reserved  from  the  date  of  location  or  selection  thereof. 

The  land  in  question  appears  to  have  been  selected  on  January  8, 
1890,  for  reservoir  site  No.  6,  Sun  Eiver  system,  and  by  departmental 
order  of  August  18, 1894,  dire(*.tions  were  given  that "  all  lands  embraced 
in  site  No.  6  which  are  legally  subject  to  reservation  continue  withdrawn 
from  disposition  until  further  action  by  Congress." 

Bogan  settled  on  the  land  after  the  passage  of  the  act  of  October  2, 
1888  {supra),  and  his  settlement  and  entry  were,  therefore,  made  at  his 
own  risk. 

Appellant  asks  that  if  your  office  decision  be  affirmed,  and  his  entry 
canceled,  that  he  be  allowed  to  remain  in  possession  of  the  land  until 
.such  time  as  the  United  States  may  desire  to  use  the  land  for  a  reser- 
Toir,  that  his  equitable  rights  thereto  and  those  of  his  heirs  be  declared 
.only  subordinate  to  those  of  the  United  States,  and  that  proper  nota- 
tions be  made,  etc.,  of  such  action,  to  the  end  that  the  entry  be  rein- 
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Stated  should  it  finally  be  found  impracticable  to  build  a  reservoir 
thereon,  or  it  be  found  that  the  land  is  not  needed  for  such  purposes. 

The  I>irector  of  the  Geological  Survey,  under  date  of  July  3, 1893, 
reported  that  in  the  near  future  said  site  Ko.  G  (with  others)  will  be 
needed  for  the  storage  of  water  for  public  purposes,  and  that  while 
some  of  the  lands  covered  by  the  sites  will  have  to  be  acquired  by 
coiidemuation,  or  other  means,  before  the  remaining  lands  can  be  used 
fur  reservoir  purposes,  yet  he  thinks  it  would  be  wise  policy  to  reserve 
what  is  yet  undisposed  of,  a:$  their  chief  value  is  for  reservoir  purposes, 
and  the  future  necessities  must  demand  their  acquirement  in  maintain- 
ing a  proper  storage  of  water,  if  opened  to  entry  under  the  general 
land  laws. 

la  pursuance  of  this  report,  the  Department,  on  August  18,  1894 
(Misc.  press-copybook  No.  290,  p.  494),  directed  that  all  lands  covered 
by  the  sites  (mentioned  by  the  Director,  including  said  site  No.  6), 
which  are  legally  subject  to  reservation,  ''continue  withdrawn  trom 
disposition  to  await  further  action  by  Congress  in  the  matter  of  these 
reservoir  sites." 

Inasmuch  as  the  reservation  provided  for  by  the  act  of  October  2, 
1888  {8upra)j  was  of  an  indefinite  quantity  of  land  without  limit  or  des- 
cription, embracing  only  such  lands  as  ''may  hereafter  be  designated 
or  selected"  for  reservoir  purposes,  it  can  not  be  said  that  the  entry 
was  wrongfully  allowed,  for  it  was  clearly  not  the  intention  of  Congress 
to  reserve  the  whole  of  the  undisposed  of  portion  of  the  lands  within 
the  State. 

This  is  made  clear  by  the  act  of  March  3,  1891  (26  Stat.,  1095), 
which  provides  that  such  reservoir  sites 

shall  be  restricted  to  and  shall  contain  only  so  much  land  as  is  actually  necessary  for 
the  construction  and  maintenance  of  reservoirs,  excluding  as  far  as  practicable 
lands  occupied  by  actual  settlers  at  the  date  of  the  location  of  said  reservoirs. 

The  entryman  is  not  presumed  to  have  known  that  the  land  he 
entered  would  thereafter  be  "designated  or  selected"  for  a  reservoir 
site,  although,  as  above  seen,  he  took  that  risk. 

I  can  see  no  good  reason  for  canceling  tbis  entry  until  it  is  definitely 
determined  to  use  the  land  covered  thereby  for  the  proposed  reservoir. 
Let  the  entry,  therefore,  be  merely  suspended,  awaiting  more  definite 
information  as  to  the  future  use  of  the  land ;  if  it  is  actually  needed 
for  the  proposed  reservoir,  it  will  be  time  enough  then  to  cancel  the 
entry. 

The  Director  of  the  Geological  Survey  should  be  informed  of  the 
action  herein  taken. 

The  decision  appealed  from  is  accordingly  modified. 
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swamp  lajjd-transferees  of  the  state. 

Smith  et  al.  v.  Millee. 

Persons  who  derive  title  through  the  State  to  lands  under  the  swamp  land  act,  hare 
a  right  to  be  heard,  and  make  any  objection  to  the  allowance  of  an  entry  thereof, 
that  might  have  been  made  by  the  State,  had  she  not  parted  with  her  claim. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land 
(J.  I.  H.)  Offi<:e,  March  26,  1896.  (0.  J.  W.) 

The  tract  in  question,  the  N  W.  4,  SB.  J,  Sec.  33,  T.  95  N.,  R.  33  W.,  Des 
Moines  land  district,  Iowa,  was  selected  by  the  State  of  Iowa  as  swamp 
laud  March  27, 1860.  The  State  of  Iowa,  by  act  of  its  legislatuie  of 
February  2, 1853,  granted  the  swamp  and  overflowed  land  to  the  sev- 
eral counties,  subject,  of  course,  to  the  paramount  title  remaining  in 
the  United  States. 

The  applicants,  as  shown  by  their  abstract  of  title,  have  a  warranty 
deed  to  the  land  in  question  from  Porteus  Eoberts  and  wife,  dated 
August  31, 1867,  whose  title  was  derived  from  Palo  Alto  county. 

Your  office  reports  that  its  records  show  that  on  July  26, 1886,  Delano 
T.  Smith,  one  of  the  claimants,  made  an  application  for  a  hearing  to 
X)rove  the  character  of  the  land  and  that  on  October  20, 1886,  a  hearing 
was  ordered,  but  that  no  shearing  was  had. 

December  31, 1891,  Thomas  Miller  filed  in  the  local  office,  an  applica- 
tion  to  enter  said  tract  under  the  homestead  laws.  He  was  allowed  to 
make  said  entry  subject  to  the  claim  of  the  State  under  the  swamp 
laud  grant.  Notice  of  the  allowance  of  the  entry  was  given  to  the 
governor  'of  the  State  and  to  the  auditor  of  Palo  Alto  county,  allow- 
ing sixty  days  within  which  to  object  to  said  entry.  No  objection  was 
filed  by  the  State  or  county. 

August  1, 1892,  claimants  made  another  application  for  a  hearing  to 
prove  the  swampy  character  of  the  land. 

On  January  19, 1893,  the  case  was  closed  as  to  Miller's  entry.  After- 
wards on  October  24,  1893,  your  office  refused  the  application  of  claim- 
ants of  August  1, 1892,  for  a  hearing.  From  this  decision  the  claimants 
appealed.  Their  application  for  a  hearing  filed  October  20, 1S86,  it 
would  seem  was  still  pending,  uiiless  it  is  to  be  considered  as  having 
been  rejected  with  the  rejection  of  the  later  one. 

The  allowance  of  Miller's  entry,  without  allowing  the  objections  of 
claimants  to  be  heard,  seems  to  rest  upon  the  assumption  that  only  the 
State  or  county  could  be  heard.  The  reason  why  they  did  not  object  is 
apparent.  They  had  parted  with  all  interest  in  the  land,  and  could 
make  no  objection. 

I  think  the  claimants  who  derived  title  from  the  State,  had  a  right 
to  be  heard  and  to  make  any  objection  which  the  State  could  have 
made,  had  she  not  parted  with  her  claim,  and  that  it  was  error  to  deny 
the  hearing. 

Your  office  decision  is  accordingly  reversed  and  a  hearing  ordered 
on  the  application  of  claimants,  as  to  the  character  of  the  land. 
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RAILROAD  GRtVNT— INDEMNITY  SELECTION— DESIGNATION  OF  LOSS. 

Garrett  v.  Southern  Pacific  E.  R.  Co. 

An  indemnity  selection  will  not  be  held  invalid  on  account  of  the  basis  including  a 
fractional  tract  that  is  in  fact  not  lost  under  the  grant,  if  it  appears  that  the 
designation  of  loss,  without  including  said  tract  is  sufficient  to  support  the 
selection. 

Acting  /Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office, 

March  26, 1896.  (E.  M.  R.) 

This  case  involves  the  SE.  i  of  Sec.  19,  T.  33  S.,  R.  25  E.,  Viaalia  land 
district,  California. 

The  record  shows  that  on  May  19, 1888,  John  M.  Garrett  made  tim- 
ber culture  entry  for  the  above  described  tract.  This,  together  with 
various  other  entries,  being  before  your  Department  on  December  29, 
1894,  you  rendered  3'our  office  decision  holding  for  cancellation  this, 
with  other,  entries. 

These  tracts  were  included  within  the  company's  application  to  select, 
as  per  list  No.  26,  which  was  filed  at  the  local  office  on  October  4, 1887. 
The  local  officers  refused  to  approve  the  list  on  the  ground  that  the 
lands  alleged  to  have  been  lost  and  used  as  a  basis  for  the  selection, 
were  not  situated  in  the  Visalia  land  district.  Subsequently  the  local 
officers  at  the  San  Francisco  land  office  certified  to  the  loss  of  said  lands 
designated  as  bases,  but  upon  presentation  of  this  certificate  the 
officers  at  Visalia  again  refused  to  approve  the  list  for  the  reason  that 
the  lands  designated  as  losses  were  not  opposite  the  lands  selected. 

From  this  action  of  the  local  officers  the  company  appealed,  which, 
together  with  the  list,  was  submitted  to  your  office,  where  on  April  25, 
1891,  your  office  returned  the  said  list  to  the  local  office  with  instruc- 
tions that  the  rules  required  indemnity  to  be  selected  from  the  nearest 
available  land  and  that  unless  other  reasons  appeared  for  its  rejection 
the  hst  should  be  approved. 

July  29, 1891,  the  local  officers  returned  the  list  approved,  as  to  the 
tracts  therein  that  were  shown  to  be  free  from  adverse  claim,  and 
rejected,  as  to  such  tracts  as  had  upon  them  existing  claims  under  any 
of  the  public  land  laws.  From  this  action  the  company  appealed, 
and  by  your  office  letter  of  August  22, 1891,  the  district  officers  were 
advised  that  that  method  of  acting  upon  lists  was  at  variance  with  the 
rules,  and  list  No.  26  was  again  returned  with  instructions  to  require  a 
clear  list  to  be  made  of  the  lands  which  the  local  officers  would  approve, 
and  for  the  rejected  selections,  a  new  application  and  list,  with  tender 
of  iees,  upon  which  the  local  officers  should  endorse  opposite  each  tract 
the  reason  for  refusing  their  approval. 

In  accordance  with  these  instructions  the  local  officers  subsequently 
transmitted  rejected  list  No.  47  and  approved  list  No.  38.  This  entry 
<Jover8land  embraced  within  the  approved  list  No.  48,  February  17, 1892. 
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It  thus  appears  that  the  entry  involved  wslb  made  at  a  time  subse- 
quent to  the  filing  of  list  Fo.  26,  but  prior  to  the  approval  of  list  48, 
which  included  the  lands  within  list  No.  26. 

There  can  be  no  question  but  the  pendency  of  the  company's  appeal 
from  the  rejection  by  the  local  officers  of  its  list  to  select  this,  with 
other  land,  operated  to  prevent  the  land  from  being  appropriated  under 
any  of  the  public  land  laws.  Flii)pen  v.  Southern  Pacific  R.  R.  Co.  (13 
L.  D.,  18);  Northern  Pacific  R.  R.  Co.  v.  Halvorson  (10  L.  D.,  15);  and 
Flippen  v.  Southern  Pacific  R.  R.  Co.  (14  L.  D.,  418). 

There  is  no  showing  made  by  the  entryman  of  any  reason  why  tbe 
tract  of  land  entered  by  him  was  excepted  from  the  operation  of  the 
grant,  but  it  is  urged  at  length  that,  inasmuch  as  when  the  company 
selected  Sec.  19,  containing  G56.16  acres,  it  alleged  that  it  had  lost  Sec 
31,  containing  640  acres  and  lot  1,  Sec.  5,  containing  16.28  acres,  aggre- 
gating in  all  656.28  acres,  and  that  the  record  shows  that  lot  1,  Sec.  5, 
was  not  lost  to  the  company,  and  consequeatly  can  not  be  a  proper 
basis  for  the  selection  of  indemnity  lands,  a  ba^is  invalid  in  part  is 
invalid  as  to  the  whole. 

In  the  case  of  the  Florida  Central  and  Peninsular  R.  R.  Co.  (15  L.D., 
629),  it  was  held: 

In  the  preparation  of  railroad  indemnity  lists  each  loss  shonld  be  separately  speci- 
fied and  the  selection  therefor  designated.  The  difference  in  acreage  that  may  exist 
in  any  case  between  the  loss  and  the  selection  should  approximate  the  area  of  the 
smallest  subdivision. 

The  difference  in  acreage  here  between  Sec.  19  and  Sec.  31,  was  16.16 
acres,  and  under  the  rule  laid  down  in  the  case,  supra,  it  became  unnec- 
essary for  the  railroad  company  to  certify,  as  a  part  of  its  bases,  lot  1, 
Sec.  5,  and  therefore,  considering  that  it  was  not  lost  to  the  company, 
and  was  not  a  proper  portion  of  the  bases  for  selection,  it  is  sufficient 
to  say  that  it  was  not  necessary  that  the  railroad  company  shonld  have 
placed  it  in  its  bases.  Nor  do  1  think  that  it  can  be  said  that  by  the 
subsequent  acts  of  tbe  railroad  company,  which  have  been  set  out,  it 
waived  any  rights  that  it  had  under  its  list  No.  26,  and  the  selection  of 
the  company  having  been  finally  approved,  relates  back  to  the  date  of 
the  filing  of  tbe  list  No.  26,  which  was  at  a  time  prior  to  the  making 
of  the  entry  therein,  and  which  prevented  any  attachment  of  right 
upon  the  part  of  the  appellant. 

For  the  reasons  given  the  decision  appealed  from  is  affirmed. 
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ALTEXATION-ACT  OF  OCTOBEK  1,  1890. 

Maher  v.  Hollinsrake. 

An  entry  made  in  pnrsuauce  of  section  1,  act  of  October  1,  1890,  is  not  invalidated 
by  an  agreement  to  convey  the  land  covered  thereby,  made  prior  to  the  consum- 
mation of  the  transfer  authorized  by  said  act. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

March  26,  1896.  (W.  M.  W,) 

I  have  considered  the  case  of  William  Maher  v.  James  H.  Holliusrake, 
ou  the  appeal  of  the  former  from  your  office  decision  of  December  19, 
1893,  denying  his  application  to  contest  the  cash  entry  of  said  Holhns- 
rake  for  the  E.  i  of  the  SW.  J  and  the  X,  i  of  the  SE.  i  of  Sec.  15, 
T.  58  K.,  E.  19  W.,  Duluth,  Minnesota,  land  district. 

On  Augast  13, 1888,  James  H.  Hollinsrake  made  pre-emption  cash 
entry  for  the  SE.  i  of  the  SW.  J  and  the  IS',  i  of  the  SW.  i  of  Sec.  35, 
T.  140  :^.,  R.  33  W.,  St.  Cloud,  Minnesota,  land  district.  This  entry 
was  canceled  for  the  reason  that  it  covered  land  that  was  in  the  so- 
called  second  indemnity  belt  or  limits  of  the  Northern  Pacific  Eailroad 
Comx>any^s  grant  and  was  therefore  erroneously  allowed,  and  on  the 
21st  day  of  August,  1891,  the  entry  of  the  land  involved  was  made  by 
Hollinsrake  under  the  act  of  October  1,  1890  (26  Stat.,  647). 

On  September  11, 1893,  the  register  of  the  local  laud  office  at  Duluth 
transmitted  to  your  office  an  application  by  William  Maher  to  contest 
Holiinsrake's  last  entry,  supported  by  a  duly  corroborated  affidavit. 
The  affidavit  of  contest  alleges  in  substance  that  said  cash  entry  made 
by  Hollinsrake  was  not  made  for  his  own  exclusive  use  and  benefit,  but 
that  he  sold  his  right  to  make  entry  to  Israel  E.  Linuell,  April  10, 1891, 
long  before  his  entry  was  made;  that  Linnell  transferred  one-half  of 
his  interest  to  one  George  Lange,  ou  condition  that  Lange  relinquish  a 
homestead  on  the  tract,  so  that  Hollinsrake  could  make  entry  therefore 
that  neither  Linnell  nor  Hollinsrake  ever  contemplated  that  the  latter 
had  any  interest  in  the  land,  and  all  acts  were  done  for  the  sole  benefit 
of  Linnell. 

Maher's  application  was  accompanied  by  a  certified  copy  of  an  affida- 
vit made  by  Hollinsrake,  in  which  he  set  forth,  in  substance,  the  facts 
respecting  his  pre-emption  cash  entry  at  the  St.  Cloud  land  office,  supra; 
and  that  on  the  10th  day  of  April,  1891,  he  sold  all  his  right,  title  and 
interest  in  and  to  the  lands  embraced  in  said  entry  to  Israel  E.  LinnelL 
He  further  stated  : 

That  at  the  request  of  said  Linnell  and  by  the  terms  of  said  agreement,  I  agreed 
with  him  to  place  said  cercificate  No.  18,382  upon  any  land  said  Linnell  might  select 
for  his  said  Linnell's  sole  and  special  benefit;  that  I  did  on  or  about  the  19th  day  of 
August,  1891,  at  the  request  and  upon  the  order  of  said  Linnell,  come  to  the  Duluth 
land  office  and  place  said  certificate  No.  18,382  on  the  following  described  land,  to 
wit:  the  east  half  (|)  of  the  southwest  quarter,  and  the  north  half  of  the  southeast 
quarter  of  section  fifteen,  town  fifty-eight  north,  range  nineteen  west,  Duluth  laud 
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diAtrict,  anil  on  the  same  clay  did  give  to  said  Israel  E.  Linnell  and  George  Langea 
warranty  deed  to  the  al>ove  described  laudn;  that  I  never  in  any  way,  manner  or 
form  authorized  said  Linnell  to  look  up  lands  for  my  Bi>ecial  benefit,  wberebj  I 
might  receive  full  value  for  my  final  certificate  on  any  lands;  that  said  Lmnell  con- 
tracted and  paid  me  for  above  transfers  in  Dakota;  that  all  I  received  from  said 
Linnell,  or  from  any  person  for  my  final  certificate  was  the  sum  of  seventy-liTe 
dollars,  and  the  expenses  and  cost  of  proving  up. 

On  the  1st  clay  of  October,  1890,  Congress  passed  an  act  "  for  the 
relief  of  settlers  on  Kortliern  Pacific  liailroad  indemnity  lands,"  tbe 
first  section  of  wbicU  is  as  follows: 

That  those  persons  who,  after  the  fifteenth  day  of  August,  in  the  year  of  onr  Lord 
eighteen  hundred  and  eighty-seven,  and  before  the  first  day  of  January,  in  the  year 
eighteen  hundred  and  eighty-nine,  settled  upon,  improved,  and  made  final  proof  on 
lands  in  the  so-called  second  indemnity  belt  of  the  Northern  Pacific  Railroad  Com- 
pany's grant  under  the  homestead  and  pre-emption  laws  of  the  United  States,  or 
their  heirs,  may  transfer  their  said  entries  from  said  tracts  to  such  other  vacant  sur- 
veyed government  land  in  compact  form  and  in  legal  subdivisions,  subject  to  entry 
under  the  homestead  and  pre-emption  laws,  as  they  may  select,  and  receive  final 
certificates  and  receipts  therefor,  in  lieu  of  the  tracts  proved  up  on  in  said  belt  by 
the  respective  claimants:  Provided^  That  such  transfer  of  entry  shall  be  made  and 
completed  within  tweh'e  months  from  the  date  of  the  passage  of  this  act,  and  be  so 
made  in  person  by  the  claimant,  or  in  case  of  death  by  his  legal  representative,  and 
without  the  intervention  of  agent  or  attorney. 

The  second  section  provides  a  remedy  for  good  faith  settlers  on  said 
lands  who  for  any  reason  other  than  voluntary  abandonment  failed  to 
make  proof  thereon. 

On  the  7th  of  November,  1890,  the  Department  issued  a  circular 
tinder  said  act  (11  L.  D.,  435),  in  which  inter  alia  it  was  said: 

The  right  given  is  personal,  and  cannot  be  transferred,  nor  can  the  transfer  pro- 
vided for  in  the  act  be  made  through  the  intervention  of  an  agent  or  attorney. 

If  the  entry  sought  to  be  assailed  by  Maher  is  covered  by  the  act  of 
1890,  supruy  it  will  fall  under  section  1  thereof, 

Maher's  affidavit  of  contest  seems  to  rest  upon  the  theory  that  the 
agreement  of  Ilollinsrake  to  convey  the  land  in  question  prior  to  tbe 
consummation  of  the  transfer  under  the  act  of  Congress  was  such  an 
act  as  would  in  law  avoid  the  entry.  If  this  claim  is  well  taken,  tbeu 
the  contest  should  have  been  allowed;  if  it  is  not  well  taken,  theu  the 
holding  of  your  office  was  correct  and  should  be  affirmed. 

The  act  of  1890,  supra^  is  clearly  remedial  iu  character.  All  such 
laws  are  to  be  liberally  construed  so  as  to  effectually  accomplish  tbe 
remedy  intended  to  be  given.  23  Am.  and  Eng,  Enc.  of  Law,  Subject 
Statutes  414,  416;  Endlich  on  Interpretation  of  Statutes,  Sec.  103; 
Sutherland  on  Statutory  Construction,  Sec,  410;  Potter's  Dwarris,  p. 
231;  Sedgwick  on  Construction  of  Statutes,  page  309,  where  it  is  said: 

So  again  it  has  been  said  that  in  the  case  of  a  remedial  act  everything  is  to  be 
done  iu  iidvnucemeut  of  the  remedy  that  can  be  given,  consistently  with  any  coo* 
fitruction  that  c^au  be  ]>nt  inton  it. 

Section  1  of  tlio  act  under  oonsidenition  ])rovides  a  remedy  for  such 
persons  as  had  completed  entry  by  making  tinal  proof,  payment,  etc, 
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of  lands  situated  within  the  second  indemnity  belt  of  the  Northern 
Pacific  Railroad  Company's  grant.  Hollinsrake  had  so  completed  his 
entry  of  the  lands  at  the  St.  Cloud  local  land  office.  Such  remedy 
consists  in  allowing  snch  settlers  to 

transfer  their  said  entrieti  from  said  tracts  to  such  other  vacant  surveyed  govern- 
ment land  ...  as  tliey  may  select,  and  receive  final  certificates  and  receipts 
therefor,  in  lion  of  the  tracts  proved  up  on  in  said  belt. 

It  fixed  the  time  within  which  the  transfer  is  required  to  be  made, 
and  required  the  transfer  to  be  **  made  in  person  by  the  claimant  .  .  . 
and  without  the  intervention  of  agent  or  attorney."  Each  of  these 
requirements  is  shown  to  have  been  complied  with  by  Hollinsrake  in 
transferring  his  former  entry  to  the  one  now  in  question. 

Hollinsrake  had  conveyed  the  land  covered  by  his  first  entry  to  Lin- 
nell,  and  when  the  right  whic.h  he  held  from  the  government  to  it  failed, 
Hollinsrake  agreed  to  exercise  his  right  of  transfer  under  the  act  of 
Congress,  and  after  that  time  convey  the  land  to  which  the  transfer 
was  made  to  Linliell.  This  was  not  a  sale  by  Hollinsrake  of  his  right 
to  make  the  entry  in  question,  but  an  agreement  to  convey  the  land 
after  the  transfer  had  been  completed  by  an  entry.  The  evident  pur- 
pose ot  the  act  was  to  place  those  who  were  entitled  to  make  transfers 
of  their  entries,  and  who  actually  made  and  completed  such  transfers, 
in  precisely  the  same  i>osition  as  they  occupied  under  their  original 
entries.  In  this  case,  if  the  first  entry  of  Hollinsrake,  which  the  gov- 
ernment land  officers  allowed  him  to  make  and  received  his  money  for, 
bad  not  failed,  he  would  have  had  the  right  to  sell  and  convey  the  land 
covered  thereby.  His  right  under  it  having  failed,  by  the  act  in  ques- 
tion Congress  undertook,  upon  the  conditions  named,  to  place  him  and 
like  eutrymen  in  the  same  position  with  respect  to  the  entry  consum- 
mated by  the  transfer  as  he  would  have  occupied  under  his  first  entry 
bad  it  not  failed.  Hollinsrake  substantially  complied  with  all  the  pro- 
visions of  section  1  of  the  act  of  1890,  which  allowed  the  transfer  of 
bis  entry  to  the  tract  in  question,  and  his  entry  was  properly  trans- 
ferred to  it. 

The  allegations  of  the  affidavit  of  contest  were  clearly  insufficient  to 
warrant  a  hearing  thereon.  Your  office  decision  denying  a  hearing  is 
accordingly  affirmed. 

PRACTICE— NOTICE  OF  CONTEST— SERVICE. 

Nichols  et  al.  r.  Parks. 

It  is  iucambent  upon  one  who  files  an  affidavit  of  contest  to  look  after  the  notice 
issued  thereon,  and  secure  dne  service  thereof  on  the  contest ee. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  March  26,  1896.      '  (G.  C.  R.) 

Frank  J.  Albright  has  appealed  from  your  office  decision  of  January 
8, 1895,  which  affirms  the  action  of  the  register  and  receiver,  allowing 
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W.  H.  Nichols  to  apply  for  a  new  notice  of  hearing  upon  his  contest 
affidavit,  alleging  abandonment,  against  homestead  entry  made  July  8, 
1893,  by  Emma  Parks,  for  the  SE.  J  of  Sec.  5,  T.  115  K,  R.  5  W.,  Water- 
town,  South  Dakota. 

The  issue  in  this  case  is  between  two  contestants,  and  involves  the 
question  as  to  which  of  the  two  is  entitled  to  the  first  hearing — ^npon 
affidavits  alleging  substantially  the  same  grounds  against  the  entry- 
man — namely,  abandonment. 

W.  H.  Nichols  filed  his  affidavit  of  contest  against  said  entry  Jaon- 
ary  10,  1804.  On  that  day,  notice  was  issued  by  the  register  and 
receiver  fixing  February  21,  1894,  as  the  date  of  hearing  before  the 
local  office. 

The  following  day  (January  11,  1894),  Frank  J.  Albright  filed  his 
affidavit  of  contest  against  the  same  entry.  This  affidavit  was  received 
"  subject  to  contest  of  W.  H.  Nichols." 

On  the  day  fixed  for  the  hearing  on  Nichols'  contest  (February  21, 
1894)  there  was  no  appearance  for  either  Nichols  or  Parks  and  the  con- 
test was  dismissed  for  default.  Two  days  thereafter  (February  23) 
notice  was  issued  on  Albright's  affidavit,  fixing  April  23,  next  follow- 
ing, for  the  hearing  at  the  local  office. 

On  March  20,  1894,  Nichols  filed  a  motion  to  reinstate  his  contest, 
alleging  the  fact  of  his  filing  the  affidavit  and  that — 

ou  said  10th  day  of  Jauuary,  1894,  a  notice  of  contest  was  issaed  out  of  ttaid  office 
by  said  office  and  that  the  notice  contained  the  date  of  February  21, 18^,  nt  0  o*cloi*k 
in  the  forenoon  of  that  day  for  the  time  of  hearing  of  your  i)etitioner*H  contest. 

That  the  records  of  the  local  office  show  that  Messrs.  MuUette  and 
Case  appeared  as  his  attorneys,  but  that  as  a  matter  of  fact  he  was  not 
then  represented  by  any  attorneys  and  had  not  then  retained  counsel 
and  did  not  appear  by  attorneys. 

That  when  he  filed  his  said  affidavit  of  contest  he  inquired  of  the 
then  register  (Frank  J.  Phillips),  when  the  hearing  on  his  contest  affi 
davit  would  take  place,  and  in  response  to  that  inquiry,  he  was  told 
that  it  would  be  had  ^^  sometime  during  the  month  of  March,  1894.^^ 

That  "no  notice  of  contest  has  ever  been  delivered  to  or  served  uimn 
your  i)etitioner."  That  he  had  no  knowledge  that  a  time  had  been  fixed 
for  the  hearing  or  that  notice  had  been  issued  or  that  his  contest  had 
been  dismissed  until  March  19, 1894 — when  he  was  so  informed  by  the 
receiver. 

Tliat  he  had  been  ready  at  all  times  to  famish  proof  on  his  contest, 
and  that  he  had  been  waiting  all  the  time  since  filing  his  contest  affi- 
davit for  a  notice  of  the  time  of  hearing  that  he  might  serve  notice  on 
claimant;  that  he  was  in  good  faith  etc.,  and  he  asked  that  his  contest 
be  reinstated,  the  order  of  dismissal  vacated  and  the  proceedings  on 
Albright's  contest  be  suspended  and  held  subject  to  that  of  peti- 
tioner etc. 

Upon  tiling  this  petition,  Albright  was  cited  to  appear  April  23  (being 
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also  date  fixed  forJiearing  on  his  contest  affidavit)  and  show  cause  why 
Nichols'  motion  should  not  be  granted.  Parks,  who  had  received  per- 
sonal notice  of  Albright's  contest,  made  default,  and  testimony  was 
taken  on  Albright's  charges,  showing  that  the  entryman  had  never 
resided  on  tlie  land.  Action  was  suspended,  however,  to  await  the 
result  of  Nichols'  motion. 

Upon  the  question  at  issue,  raised  by  Nichols'  motion  as  to  which  of 
the  two  was  entitled  to  precedence  in  the  contest,  it  was  shown  that 
MulJette  and  Case  were  entered  of  record  as  attorneys  tor  Nichols,  and 
the  receiver  reported  that  notice  of  January  10, 1894,  on  Nichols'  affi- 
davit, was  delivered  to  said  attorneys. 

Attorney  Case,  who  was  present  at  the  hearing,  testifie<l  that  he  drew 
Nichols'  contest  affidavit,  and  so  far  as  he  knew  the  notice  of  the  hear- 
ing was  not  received  by  his  firm — certainly  not  by  him,  but  that  it  was 
possible  his  partner  (Mullette)  received  it.  That  after  the  contest  affi- 
davit was  drawn,  his  firm  was  not  engaged  to  do  any  further  work  in 
the  case. 

Nichols  testified  that  he  never  received  any  notice  of  the  contest  after 
the  affidavit  was  filed  and  never  knew  that  any  notice  had  issued;  that 
he  first  heard  the  contest  was  dismissed  about  March  18, 1804;  that  he 
had  no  attorney  to  aj)pear  for  him,  but  was  told  by  the  register  that 
'*!  would  have  notice  served  on  me  in  time  for  appearance." 

Upon  these  facts,  the  register  and  receiver  decided  that  Nichols'  con- 
test should  be  reinstated  and  Albright's  held  "subsequent  thereto  and 
subject  thereto." 

Your  office  in  the  decision  appealed  from  affirmed  that  action. 

Practice  Eule  60  provides  that  "Contestants  must  give  their  own 
notices  and  pay  the  expenses  thereof."  It  is  no  part  of  the  duty  of  the 
register  and  receiver  to  serve  notices  issued  upon  contest  affidavits; 
Nichols  iu  this  case  filed  his  affidavit  January  10,  1894,  upon  which, 
aod  on  the  same  day,  notice  was  issued  by  the  register  and  receiver  to 
the  defendant  fixing  February  21,  following,  for  the  hearing. 

At  this  stage  of  the  proceedings,  the  duties  of  the  register  and 
receiver  were  at  an  end.  Forty-two  days  then  intervened  before  the 
day  set  for  the  hearing,  and  eleven  days  were  given  contestant  in  which 
to  make  service  upon  the  defendant. 

If  contestant  was  in  good  faith  and  exercising  ordinary  diligence,  he 
certainly  had  plenty  of  time  to  get  the  notice  from  the  local  office  and 
make  the  required  service.  The  notice  was  issued  the  very  day  he 
personally  filed  his  contest  affidavit,  and  he  gives  no  reason  why  he 
did  not  then  take  it.  He  says  he  had  no  attorney,  and  that  the  regis- 
ter told  him  the  hearing  would  take  place  about  March  15,  1804;  yet 
he  did  not  visit  the  local  office  or  make  any  inquiries  about  his  contest 
until  March  10, 1804,  and  then  he  heard  for  the  first  time  that  the  con- 
test was  dismissed,  although  he  knew  long  before  that  that  Albright 
had  also  filed  a  contest.     He  waited  sixty-seven  days  before  he  made 
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any  inquiry  at  all  as  to  the  statas  of  bis  contest,  when  he  knew  (the 
register  having  so  informed  Iiim)  that  his  contest  affidavit  had  been 
received  and  notice  would  issue  thereon. 

He  swears  that  the  register  told  him  he  would  have  notice  served  on 
him  "in  time  for  appearance"  but  it  nowhere  appears  in  evidence  that 
either  of  the  local  officers  ever  agreed  to  mail  to  him  the  contest  notice, 
and  that  alone  was  all  he  needed  to  advise  him  of  the  time  fixed  for 
the  hearing. 

If  he  failed  (having  no  attorney)  to  get  the  notice  on  the  day  of  the 
issue,  when  he  had  the  opi>ortunity,  or  if  he  failed  immediately  to  com- 
municate with  the  local  officers  and  ask  for  its  transmission  to  him.  or 
better  still,  go  and  get  it,  he  has  no  one  to  blame  but  himself.  His 
failure  is  due  solely  to  his  own  indifference  or  negligence  in  failing  to 
get  the  notice  which  he  knew  was  to  be  issued;  adn.ittiug  that  the 
notice  was  by  mistake  sent  to  his  present  attorneys  (and  ev^en  this  is 
denied)  still,  this  would  not  excuse  bini,  for  he  tlieii  knew  he  had  no 
attorney,  and  therefore  could  not  have  anticipated  that  the  attorneys 
and  not  himself  would  get  the  notice. 

When  one  files  a  contest  affidavit  against  an  entry,  it  is  incuml>ent 
upon  him  to  look  after  the  notice  issued  upon  such  contest.  He  is  the 
plaintiff  to  the  action,  initiates  it,  secures  the  notice,  and  serves  it  or 
causes  it  to  be  served. 

In  the  case  at  bar  the  local  officers  performed  their  full  duties 
when  they  issued  the  notice;  and  when  on  the  day  fixed  for  the  hearing 
Nichols  made  default,  and  his  contest  was  for  that  reason  dismissed,  it 
was  proper  to  consider  Albright's  affidavit,  then  filed,  and  issue  notice 
thereon. 

This  was  done.  Albright  proved  his  allegations  and  is  entitled  to 
the  preference  right  of  entry.  He  will  be  so  notified.  The  decision 
appealed  from  is  reversed. 


SECOND  HOMESTEAD  ENTKV- ADVERSE  CLAIMAXT. 

Benoni  R.  Harrinoton. 

One  who  makes  a  homestead  entry  and  then  learns  uf  a  prior  adverse  settlement 
claim,  and  in  fear  of  personal  violence  on  thepart  of  the  adverse  claimant,  relm- 
qiiishes  his  entry  in  good  faith,  and  without  compensation,  may  be  permittetl  to 
make  a  second  entry. 

Acttnfj  Secretary  Reynolds  to  the  CommiHsioner  of  the  General  Land  Office, 
(J.  I.  H.)  March  26,  1896.  (W.  A.  E.) 

Benoni  R.  Harrington  has  appealed  from  your  office  decision  of  Decem- 
ber 18,  1894,  rejecting  his  application,  filed  October  18, 1893,  and  trans- 
..  mitted  with  favorable  recommendation  by  the  register  and  receiver,  to 
make  second  homestead  entry  to  cover  the  SW.  \  of  Sec.  24,  T.  21  X., 
R.  3  W.,  Enid,  Oklahoma,  land  district. 
It  appears  that  on  September  29,  1891,  Harrington  made  homestead 
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entry  at  the  Oklahoma,  Oklahoma,  land  office,  for  the  ^E.  J  of  Sec.  28, 
T.  13  !N,,  R.  4  E.,  which  entry  he  relinquished  January  23, 1892,  and  on 
July  16, 1892,  one  James  Reed  made  homestead  entry  for  said  tract. 

Qarrington  alleges  in  two  affidavits  filed  with  his  application  that  at 
the  time  he  made  his  original  entry  he  was  residing  at  Oklahoma,  Okla- 
homa; that  one  James  A.  Walker  came  to  him  and  offered  to  sell  liim 
a  claim  upon  which  he  (the  said  Walker)  had  made  settlement  and 
improvements;  that  he  was  informed  by  Walker  that  there  were  no 
adverse  claims  to  the  land;  that  afSant  had  known  Walker  for  some 
time  and  had  confidence  in  his  statements,  and  as  the  tract  was  fifty 
miles  distant  from  Oklahoma  City,  he  made  entry  therefor  without  first 
inspecting  it;  that  soon  after  he  hired  one  G.  L.  Smith  to  haul  lumber 
on  the  land  with  which  to  build  a  house,  and  that  a  house  was  built 
thereon  at  a  cost  of  $70.00;  that  he  afterwards  discovered  that  one 
James  Reed  claimed  the  land  by  virtue  of  prior  settlement;  that  Reed 
ordered  atfiant  off  and  threatened  violence  to  him;  that  affiant  investi- 
gated the  claim  of  prior  settlement  and  found  that  Reed  had  settled 
on  said  tract  prior  to  September  29,  1891;  that  affiant  was  informed 
that  the  best  thing  he  could  do  would  be  to  relinquish  his  entry,  which 
he  did  on  January  23, 1892,  receiving  no  compensation  or  consideration 
whatever  for  so  doing. 

In  support  of  Harrington's  statements  are  the  affidavits  of  G.  L. 
Smith,  who  swears  that  he  was  present  when  Reed  made  threats  against 
Harrington,  and  J.  E.  Bell,  who  swears  that  in  the  month  of  October, 
1891,  he  was  on  said  tract  and  saw  James  Reed  tear  down  and  burn  the 
improvements  placed  thereon  by  Harrington  and  heard  him  threaten 
violence  against  the  said  Harrington  if  he  ever  came  back  on  the  land. 
In  the  case  of  Jackson  C,  Brown,  8  L.  D.,  587,  a  second  entry  was 
allowed  where  the  first  was  relinquished  under  the  belief  that  it  could 
not  be  maintained  without  danger  to  the  entryman's  life. 

In  the  case  of  Charles  Wolters,  8  L.  D.,  131,  the  right  to  make  a 
second  entry  was  accorded  where  the  first,  for  equitable  reasons,  was 
relinquished  in  good  faith  on  discovering  that  the  land  embraced  therein 
was  covered  by  the  settlement  right  of  a  prior  pre-emptor,  who,  on 
account  of  poverty,  had  been  unable  to  submit  his  final  proof  within 
the  statutory  period. 

Harrington  showed  some  negligence  in  not  inspecting  the  land  before 
making  entry  therefor,  but  this  may  be  excused  by  the  distance  of  the 
tract  from  the  land  office,  near  which  he  was  residing;  the  notorious 
rapidity  with  which  vacant  claims  in  that  district  were  taken  up  by 
home  seekers;  his  long  acquaintance  with  and  confidence  in  Walker; 
and  the  absence  of  any  valid  reason  for  supposing  that  the  tract  had 
already  been  appropriated  by  some  one  else.  He  showed  his  good  faith 
by  immediately  beginning  to  improve  the  tract,  but,  as  appears  from  the 
affidavit  filed,  his  house  was  torn  down  and  burned  and  he  himself  was 
threatened  with  violence.    He  might  have  taken  the  matter  into  court 
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and  maintained  his  right  to  the  land  at  some  trouble,  expense,  and  risk 
to  himself,  but  on  learning  that  Eeed  had  settled  on  the  land  pricr  to 
the  date  of  his  entry,  he  decided  to  withdraw  i)eaceably  and  leave  Heed 
in  possession.  The  fact  that  Reed  did  not  make  entry  until  several 
months  later  in  no  way  affects  Harringtou^s  good  faith. 

Under  the  circumstances,  I  am  of  the  opinion  that  the  present  appli- 
cation should  be  granted. 

Your  office  decision  is  accordingly  reversed  and  Harrington  will  be 
allowed  to  perfect  entry  for  the  tract  applied  for  upon  his  showing  bis 
present  qualifications  and  paying  the  requisite  fees  and  commissions. 


PRACTICE— CONTIXUANCE— SIMULTANEOUS  SETTLKMENTS. 

Wood  v.  Beach. 

The  discretion  of  the  locai  officers  in  acting  npon  a  motion  for  continuance  will  not 
be  interfered  with,  if  abuse  of  snch  discretion  does  not  appear. 

In  a  case  wherein  priority  of  settlement  is  the  issue,  any  period  of  time  susceptible 
of  notation  intervening  between  the  acts  of  settlement  on  the  part  of  the  adrerse 
claimants,  and  which  is  noted  with  sufficient  distinctness  to  separate  said  acts  by 
a  recognized  period,  will  prevent  the  consideration  of  said  acts  as  simnltaneous. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  March  26,  1896.  (C.  J.  W.) 

September  19,  1893,  Robert  E.  Beach  made  homestead  entry  No.  208, 
for  the  NE.  J  of  Sec.  35,  T.  20  N.,  R.  1  W.,  Perry,  Oklahoma.  Septem- 
ber  25, 1893,  six  days  thereafter,  James  X.  Wood  filed  affidavit  of  con- 
test against  said  entry,  alleg^ing  prior  settlement,  and  on  same  day 
made  homestead  application  and  affidavit  to  enter  said  tract.  Decem- 
ber 18, 1893,  the  case  went  to  trial  on  the  issue  of  prior  settlement. 
The  hearing  closed  on  January  5,  1894,  and  on  May  22, 1894,  the  local 
officers  rendered  their  decision,  in  which  they  fonnd  that,  while  Wood 
made  settlement  before  Beach  made  entry,  Beach  was  the  first  to  reach 
and  stake  the  claim,  and  was  a  jmor  settler  to  Wood.  June  22, 1894, 
Wood  appealed  from  yonr  said  decision,  and  on  December  8, 1894,  yonr 
office  reversed  the  decision  of  the  local  officers,  and  directed  that  unless 
the  parties  agreed  to  terms  of  compromise  within  thirty  days  from 
notice  of  said  decision,  the  tract  should  be  disposed  of  to  the  highest 
bidder,  as  between  these  parties,  as  in  cases  of  simultaneous  applica- 
tions to  enter.    Both  x)artie3  have  appealed  from  said  decision. 

It  seems  that  on  the  day  set  for  hearing  the  plaintiff  filed  a  motion 
for  continuance  on  tbe  ground  of  the  absence  of  a  material  witness. 
Counsel  for  defendant  offered  to  stipulate  that  the  deposition  of  tbe 
absent  witness  should  bo  taken  within  sixty  days,  waiving  all  time  to 
file  cross-interrogatories,  except  one  day,  and  agreeing  to  admit  said 
deposition,  without  objections,  whenever  the  same  might  be  received 
within  said  sixty  days,  to  which  i>laintifr8  counsel  objected ;  and  there- 
upon the  motion  to  continue  was  overruled  and  exception  taken  to  the 
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mllDg.  Tliis  exception  your  office  held  to  be  not  well  takeu.  lu 
Wood's  appeal  to  your  office  he  charged,  that  the  evidence  shows  that 
Beacli  had  obtaiued  the  privilege  of  making  entry  fraudulently,  and 
out  of  his  proper  order,  which  charge  your  office  found  was  not  sup- 
liorted  by  the  proof.  The  findings  oi  your  office  as  to  botli  of  these 
question,  Wood  alleges  is  erroneous,  and  as  these  are  the  only  ques- 
tions presented  by  his  appeal  that  are  material,  his  appeal  will  be  first 
considered. 

The  rules  of  practice  are  so  firamed  as  to  allow  registers  and  receivers 
to  exercise  reasonable  discretion  in  granting  or  overruling  motions  for 
coutiuaance.  That  discretion  will  not  be  interfered  with,  except  in 
cases  of  abuse,  and  in  my  opinion  there  was  no  abuse  of  such  discre- 
tion in  this  case,  and  your  office  committed  no  error  in  so  holding.  The 
evidence  as  to  the  circumstances  under  which  defendant's  filing  was 
placed  of  record,  is  not  sufficient  to  sustain  the  charge  of  fraud  against 
said  entry.  As  both  plaintiff  and  defendant  made  settlement  before 
Kaid  entry  was  made,  the  rights  of  the  parties  will  depend  upon  the 
order  of  the  settlement.  This  disposes  of  Wood's  appeal,  and  brings 
me  to  the  consideration  of  Beach's  appeal. 

He  undertakes  to  specify  thirty-three  grounds  of  error,  some  of  which 
are  alleged  to  be  errors  of  fact  and  others  errors  of  law.  This  imposing 
numerical  array  of  grounds  of  error  are  easily  reducible  to  two  propo- 
sitions, viz:  (1)  that  your  office  found  against  the  preponderance  of  the 
evidence ;  and  (2)  that  the  specific  directions  given  as  to  the  disi>osition 
to  be  made  of  the  laud  involved,  is  not  authorized  by  law. 

The  real  question,  and  the  one  which  must  control  the  case,  is,  does  the 
evidence  support  and  authorize  the  conclusion  announced  by  your  office, 
that  Beach  and  Wood  reached  the  tract  and  staked  it  simultaneously. 
If  this  fact  be  conceded,  I  have  no  doubt  that  the  principle  applicable 
to  simultaneous  application  to  enter  could  be  applied  with  equal  pro- 
priety to  cases  of  simultaneous  settlement,  where  priority  of  settlement 
is  the  issue.  Your  office  and  the  local  officers  reached  different  conclu* 
sions  as  to  what  was  shown  by  a  preponderance  of  the  evidence.  The 
local  officers  say : 

The  race  made  to  the  land  in  controversy  on  September  16,  1893,  was  a  short  one 
and  a  fast  one.  The  time  embraced  in  running  from  the  starting  point  was  less  than 
a  minnte,  the  distance  being  about  fifty-nine  rods.  Both  contestant  and  contestee 
seem  to  have  ridden  swift  horses,  and  the  time  of  staking  by  each  must  have  been 
necessarily  close.  As  we  are  of  the  opinion  that  each  followed  up  his  staking  by 
residence  and  substantial  improvements  within  a  reasonable  time;  that  the  segrega- 
tion thereof  from  the  pubUc  domain  was  sufficiently  indicated  by  each,  and  that  said 
segregations  and  settlements  were  unquestionably  prior  to  defendant's  entry  by  liling, 
the  qnestion  is  who  first  entered  upon  and  staked  the  land  in  controversy.  From  a 
close  and  exhaustive  reading  of  the  evidence,  we  are  led  to  the  conclusion,  that  on 
account  of  a  panel  of  wire  fence,  around  which  Wood  was  bound  to  curve  his  race 
from  his  starting  point,  that  the  distance  traveled  by  him  was  a  little  farther  than 
that  traveled  by  Beach,  who  ran  due  north  to  the  land  and  had  no  curve  to  make. 
Both  started  from  points  on  the  south  line  of  iractiun  ^outh  of  the  claim  in  contro- 
versy and  equally  distant  from  the  south  line  of  the  claim,  consequently,  the  curve 
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aruiiDtl  til  is  panel  of  fence  must  have  delayed  Wood  for  a  second  or  two  in  bis  rmce, 
and  a  second  or  two,  the  shortest  of  time,  is  to  onr  minds,  the  essence  of  this  cause. 
We  think  the  preponderance  of  the  evidence  establishes  the  fact,  that  Beaoh  was  fir^t 
on  the  land  and  to  stake. 

Your  office  differs  from  the  local  officers  in  the  conclusion  readied, 
and  in  substance  finds  that  the  evidence  leaves  the  fact  in  doubt  as  to 
which  actually  reached  the  land  first,  and  that  their  arrivals  should  be 
treated  as  simultaneous,  and  an  equitable  division  made  between  tbem, 
or  the  land  sold  to  the  highest  bidder  as  in  cases  of  simultaneous  appli- 
cations. Thus  it  would  seem  that  your  office  makes  doubt  as  to  who 
was  the  first  settler  of  the  two  in  question  the  predicate  for  holdini:  that 
the  doubt  should  be  solved  by  treating  the  settlements  as  made  simul- 
taneously. It  seems  to  me  that  this  is  treating  the  case  as  if  Beach 
had  no  entry  of  record,  whereas  your  office  had  previously  held  that  he 
had  a  valid  one.  Where  the  entry  is  to  be  overcome  by  a  contestant, 
the  burden  is  upon  the  contestant,  and  it  is  not  sufficient  to  simply  put 
the  truth  of  the  ground  of  contest  in  doubt.  In  such  a  case  the  con- 
test must  fiiil,  and  the  entry  remain  intact.  At  first  glance  it  appears 
that  where  diffeient  applications  to  enter,  or  acts  of  settlement,  are 
made  very  nearly  at  the  same  time,  they  might  safely  be  considered  as 
siuuiltaueously  made,  but  such  does  not  seem  to  be  the  rule.  In  the 
case  of  Benschoter  r.  Williams  (3  L.  D.,  419),  it  was  held  that  where  a 
few  seconds  intervened  between  applications  to  contest,  precedence 
must  be  given  to  the  one  actually  received  first.  It  would  seem  that 
where  the  issue  is  one  of  priority,  and  that  priority  is  the  basis  of 
a  legal  right,  any  period  of  time  susceptible  of  notation,  and  which 
i-i  noted  with  sufficient  dedniteness,  to  sever  transactions  by  a  recog- 
nized period,  will  prevent  such  transactions  from  being  considercil 
simultaneous. 

I  think,  however,  that  by  following  recognized  rules  of  evidence^  the 
testimony  in  this  case  will  relieve  it  at  least  of  legal  difficulty.    Of  all 
the  witnesses  who  testified  only  two  claimed  to  have  been  in  view  of 
the  two  parties  as  they  were  about  reaching  the  line  of  the  tract  in 
dispute.    They  only  distinguished  the  parties  as  the  front  riders  on 
different  sides  of  the  branch  or  creek.    They  testify  very  x>ositively 
that  the  front  rider  on  the  east  end  of  the  lot,  did  not  rea(*h  the  land 
until  after  Beach  had  passed  the  line  and  was  off  his  horse  and  setting 
his  stake.    These  witnesses  are  Martha  Morris  and  Mrs.  Goodwill. 
Nothing  derogatory  to  the  character  of  either  is  shown,  nor  are  they 
contradicted.     It  may  seem  stiange  that  they  saw  what  other  witnesses 
did  not  see,  but  the  fact  remains  that  they  swear  positively,  and  are 
not  contradicted,  impeached  or  discredited.     If  their  testimony  is  to 
be  taken  as  true,  it  follows  that  Beach  was  the  first  to  reach  and  stake 
the  claim.    I  refer  to  pages  106, 107, 108  and  131  of  the  evidence. 

It  seems  to  me  that  the  conclusion  reached  by  the  local  officers  was 
the  proper  one  in  the  case,  and  your  office  decision  is  accordiogiy 
reversed  and  their  decision  approved. 
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STATE  SELECTION— APPLICATION. 

William  Hebth.    • 

An  application  on  the  part  of  a  State  to  select  lands  should  be  rejected,  if  the  lands 
applied  for  are  not  open  to  such  appropriation  at  the  date  of  selection,  or  nt  the 
time  when  the  application  is  received. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  U.)  March  26^  1896.  (P.  J.  C.) 

The  land  involved  in  this  appeal  is  the  SE.  J  of  Sec.  28,  T.  23  X., 
K.  7  £.,  Seattle,  Washington,  land  district. 

The  facts  as  stated  in  your  letter  of  August  3, 1893,  to  the  register 
and  receiver,  are  as  follows: 

On  May  9,  1893,  the  official  plat  of  the  snrTey  of  the  township  23  N.,  R.  7  £.,  was 
filed  iu  your  office  and  entries  were  received  for  laud  iu  the  same  on  May  9, 1893,  the 
list  of  selections  by  the  State  of  Washington,  under  the  provisions  of  the  17th  sec- 
tion, act  of  Congress  approved  February  22,  1889,  in  satisfaction  of  ^ant  to  said 
State  for  the  establishment  and  maintenance  of  a  scientific  school,  was  received  at 
your  office  at  8 :  15  a.  m.  for  land  in  said  township  on  May  9,  1893;  at  9 :  34  a.  m.,  the 
said  William  Herth  presented  his  timber  land  sworn  statement  for  the  SE.  ^,  sec.  28, 
Tp.  23  N.,  R.  7  east,  and  the  same  was  refused  for  the  reason  of  conflict  with  the  said 
State  selection. 

It  is  also  shown  by  the  record  that  Berth's  application  was  executed 
at  the  local  office  May  0,  1893. 

On  this  statement  of  fact  you  affirmed  the  action  of  the  local  office, 
on  the  ground  that  the  State's  selection  was  prior  iu  x>oint  of  time. 
Herth  prosecutes  this  appeal,  assigning]:  numerous  errors,  but  I  think 
the  second  sufficient  for  the  purposes  of  this  case:  error 

in  holding  that  the  selection  by  the  IStato  of  Washington,  filed  in  the  United  States 
land  office  before  9  o'clock  A.  M.,  on  May  9,  1893,  as  shown  by  tbe  records,  was  such 
a  selection  us  would  (defeat)  applicant's  application  presented  at  the  opening  of  the 
Land  Office  at  9  o'clock  A.  M.  on  May  9,  1893. 

The  land  in  question  was  not  subject  to  entry  until  0  o'clock  A.  M., 
the  hour  at  which  the  local  office  is  opened  for  business.  An  examina- 
tion of  the  list  of  selections  in  your  office  shows  that  the  commissioner 
of  public  lands  for  Washington  made  a  certificate  that  on  May  4, 1893, 
he  selected  the  lands  included  in  said  list.  This  certificate  is  dated 
May  9,  1893.  Inasmuch  as  the  list  of  selections  was  received  at  the 
local  office  at  8:15  o'clock  A.  M.,  on  May  9,  it  necessarily  follows  that 
the  list  and  certificate  were  made  prior  to  the  time  when  the  land  was 
subject  to  entry.  (Barnard's  Heirs  v.  Ashley,  18  How.,  46  j  2  C.  L.  L., 
1119.) 

In  the  case  of  Smith  v.  Malone  (18  L.  D.,  482),  the  question  as  to 
what  right  a  party  can  acquire  to  land  whose  application  is  sworn  to 
prior  to  the  time  when  the  same  could  be  legally  taken,  was  exhaust- 
ively gone  into,  and  all  prior  decisions  on  the  subject  reviewed.  It 
was  therein  decided  (syllabus) — 

«  An  application  to  make  entry  of  puhlic  land  cannot  he  allowed  if  hased  on  pre- 
10332— VOL  22 ^25 
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limiuary  papers  executed  prior  to  the  time  when  said  land  is  legally  subject  to  snch 
application. 

The  reasons  given  in  that  case  for  the  application  of  this  rale  to 
individuals  are  peculiarly  applicable  to  the  case  at  bar.  It  is  true  that 
in  that  case  the  applicant  was  ^n  individual,  and  as  such  was  reqnire<l 
to  show  his  personal  qualifications  to  enter  land  at  the  time  it  was  sub- 
ject to  entry. 

By  analogy  the  same  rule  should  be  applied  to  the  State  of  Wash 
ington  in  making  its  selections.    To  hold  otherwise  gives  the  State  an 
arbitrary  advantage  over  any  individual,  in  that  under  the  rule  the 
individual  cannot  make  a  legal  application  until  the  land  is  open  to 
settlement  or  purchase. 

But  aside  from  this,  the  land  in  question  was  not  subje<;t  to  selection 
either  at  the  time  the  application  was  received,  or  when  executed ;  hence 
it  should  have  been  rejected. 

The  judgment  of  your  office  is  therefore  reversed. 


RATLBOAD  LAXDS— RESIDENCE— ACT  OF  JAJfTARY  «3,  1896. 

SHAFER  r.   BUTLEB. 

(On  Review.) 

Under  the  amendatory  act  of  January  23, 1896,  residence  is  not  required  to  be  shown 
in  support  of  an  application  to  purchase  forfeited  railroad  lands  under  section 
3,  act  of  September  29,  1890,  if  the  land  has  been  cultivated  and  otherwise 
improved. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office, 
(J.  I.  H.)  March  26^  1896.       *  (F.  W.  C.) 

I  have  considered  the  motion  forwarded  with  your  office  letter  of 
April  11, 1895,  for  a  rehearing  in  the  matter  of  the  case  of  E.  B.  Shafer 
V.  J.  M.  Bntler,  involving  the  SE.  J,  Sec.  17,  T.  3  N.,  R.  33  E.,  La  Grande 
land  district,  Oregon. 

This  land  was  formerly  included  within  the  limits  of  the  grant  made 
to  aid  in  the  construction  of  the  !N^orthern  Pacific  railroad,  but  being 
opposite  the  unconstructed  portion  of  that  road,  it  was  restored  to  the 
public  domain  by  the  general  forfeiture  act  of  September  29, 1890  (26 
Stat.,  496). 

On  January  22,  1892,  Butler  made  homestead  entry  of  the  land,  and 
on  February  13  following,  Shafer  filed  a  contest  against  said  entry  in 
which  he  set  up  a  claim  of  right  to  purchase  the  same  under  the  third 
section  of  the  act  of  forfeiture,  he  claiming  to  have  settled  upon  said 
land  June  2,  1890,  with  intention  of  purchasing  the  same  from  the 
company. 

Upon  this  contest  hearing  was  regularly  held,  and  from  the  testimony 
adduced  it  appeared  that  this  land  was  first  claimed  by  Bluford  Stan 
ton,  who  occupied  the  lands  from  1880  until  he  sold  his  improvements 
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and  possessory  claim  to  J.  M,  Elgin,  wlio  in  turn  sold  to  L.  D.  Sbafer, 
the  brother  of  the  contestant. 

L.  I).  Shafer  came  into  possession  of  the  land  in  1888  and  held  the 
same  until  May  9,  1890,  which  he  sold  to  contestant  for  $3,000.  Con- 
testant was,  at  the  time  of  this  purchase,  living  upon  other  land  which 
he  bad  entered  under  the  homestead  laws,  for  which  he  did  not  make 
proof  until  after  the  passage  of  the  act  of  forfeiture. 

Ul)on  this  showing,  your  office  decision  of  June  5,  1893,  held  the 
homestead  entry  by  Butler  subject  to  the  right  of  purchase  in  Shafer, 
under  the  provisions  of  the  third  section  of  the  act  of  forfeiture.  But- 
ler appealed  to  this  Department;  said  appeal  being  considered  iii 
departmental  decision  of  December  11, 1894  (19  L.  D.,  486),  in  which 
your  office  decision  was  reversed  biecause  it  was  not  shown  that  Shafer 
was  a  resident  upon  the  land,  nor  that  he,  or  those  before  him  in  pos- 
session, held  under  deed,  written  contract  with,  or  license  from  the 
company. 

Motion  for  rehearing  is  based  upon  the  ground  that  Stanton,  through 
whom  Sbafer  came  into  possession,  settled  upon  this  land  under  license 
from  the  railroad  company,  the  rights  under  which  were  transferred  to 
the  succeeding  purchasers. 

^Numerous  objections  have  been  Hied  to  the  consideration  of  this 
motion,  but  the  same  need  not  be  considered  in  view  of  the  act  of  Con- 
gress approved  January  23, 1896,  amending  the  act  of  forfeiture,  in 
which  it  is  provided  that — 

Section  three  of  an  Act  entitled  ''An  Act  to  forfeit  certain  lands  heretofore  i^anted 
for  the  parpooe  of  aiding  in  the  construction  of  railroads,  and  for  other  purposes/' 
approved  September  twenty-ninth,  eighteen  hundred  and  ninety,  and  the  several 
acts  amendatory  thereof,  be,  and  the  same  is,  amended  so  as  to  extend  the  time 
within  which  persons  entitled  to  purchase  lands  forfeited  by  said  act,  shall  be  per- 
mitted to  purchase  the  same,  in  the  quantities  and  upon  the  terms  provided  in  said 
section,  at  any  time  prior  to  January  first,  eighteen  hundred  and  ninety-seven: 
Provided,  That  actual  residence  upon  the  lands  by  persons  claiming  the  right  to  pur- 
chase the  same  shall  not  be  required  where  such  lands  have  been  fenced,  cultivated, 
or  otherwise  improved  by  such  claimant,  and  such  persons  shall  be  permitted  to 
purchase  two  or  more  tracts  of  such  lands  by  legal  subdivisions,  whether  contigu- 
ous or  not,  but  not  exceeding  three  hundred  and  twenty  acres  in  the  aggregate. 

Under  the  laws,  as  amended,  residence  is  not  necessary  to  be  shown 
in  support  of  an  application  to  purchase  under  the  third  section  of  the 
act  of  forfeiture,  and  as  it  was  shown  that  this  land  was  improved  to 
great  value  by  Stanton,  and  those  succeeding  in  possession  through 
him,  and  that  the  contestant  settled  upon  the  land  with  the  intention 
of  purchasing  the  same  of  the  company,  and  continued  the  improve- 
ment and  cultivation  of  the  same  and  was  in  peaceable  possession 
thereof  at  the  time  Butler  made  entry,  I  must  recall  the  previous 
decision  of  this  Department,  and  sustain  your  office  decision  according 
to  Shafer  the  right  to  purchase  under  the  act  of  forfeiture.  Upon  the 
completion  of  said  purchase  Butler's  entry  will  be  canceled. 
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SW^VMP  LAND  GRANT-INDIAN  RESERVATION. 

State  of  Minnesota. 

By  the  terms  of  tlie  proviso  to  the  act  of  March  12,  I860,  extending  the  provisioDB 
of  the  swamp  land  grant  to  the  State  of  Minnesota,  said  grant  is  not  operative 
a8  to  any  lands  that  jirior  to  selection  by  the  State  have  been  ''reserved,  sold  or 
disposed  oV*  pursuant  to  any  law  enacted  prior  to  said  act. 

It  is  not  necessary  to  constitute  an  Indian  reservation  that  a  treaty  or  act  of  Con- 
gress shall  specitically  <lescri1>e  the  lands  that  are  reserved.  It  is  Bnfficient  fur 
such  purpose  if  the  lauds  occupied  by  the  Indians  are  recognized  by  the  officials 
of  the  government  as  reserved  Indian  lauds. 

A  treaty  when  approved  is  iu  effect  a  legislative  enactment;  and  if  in  pursuance  of 
a  treaty  with  the  Indians  prior  to  the  act  of  March  12,  1860,  lauds  occupietl  hx 
them  are  then  regarded  as  reserved  for  their  benefit,  and  are  sabseqaently  m> 
treated,  such  lauds  are  accordingly  excepted  from  the  operation  of  the  swamp 
laud  grant. 

Tbe  act  of  .Jauuary  14,  1889,  did  uot  contemplate  the  disposition  of  any  of  tli<^ 
Indiao  lands  opened  to  settlement  thereby  except  iu  the  manner,  aud  for  the 
purposes  therein  provided,  to  the  eud  that  the  money  arising  Irom  such  db^posal 
should  iuure  to  the  beuefit  of  the  Indians,  and  it  therefore  follows  that  the 
claim  of  the  State  to  any  of  such  lands  under  the  swamp  grant  is  inconsisiteDt 
with  the  provisions  of  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  March 
(J.  I.  H.)  ^7,  1896. 

I  am  in  receipt  of  your  office  letter  of  March  C,  1S9C,  together  with 
the  letter  of  the  governor  of  the  State  of  Minnesota,  dated  February 
14,  1896,  which  was  referred  to  you,  under  date  of  February  28, 1890, 
for  report  thereon. 

The  governor  of  Minnesota  claims  that  the  swamp-lands  within  the 
ceded  portions  of  the  Eed  Lake  reservation,  soon  to  be  opened  to 
entry,  were  granted  to  the  State  of  Minnesota,  by  virtue  of  the  provi- 
sions of  the  swamp  land  grant,  made  by  Congress  March  12, 1860  (1- 
Stat.,  3),  and  asks  that 

such  lauds  be  excluded  from  the  lands  to  be  opened  to  entry,  and  that  the  surve>or 
general  of  the  State  be  instructed  to  select  the  same  for  and  in  behalf  of  the  iiStatt, 
as  iu  other  cases. 

I  have  carefully  examined  the  claim  of  the  State  of  Minnesota. 

The  swamp  land  grant  of  September  28,  1850  (9  Stat.,  519),  was  a 
grant  inpresenti  of  all  such  lands  as  had  not  been  sold  by  the  United 
States. 

The  act  of  March  12,  1860  (12  Stat.,  3),  extended  the  act  of  185U,  to 
the  State  of  Minnesota  with  farther  exceptions  contained  in  a  proviso. 
The  last  named  act  is  as  follows : 

That  the  provisions  of  the  act  of  Congress  entitled  'An  act  to  enable  the  State  of 
Arkansas  and  other  States  to  reclaim  the  'swamp  lands'  within  their  limits/ 
approved  September  twenty-eight,  eighteen  hundred  and  fifty,  be,  and  the  same  aiv 
hereby,  extended  to  the  States  of  Minnesota  and  Oregon :  Provided,  That  the  grant 
hereby  made  shall  not  include  any  lands  which  the  government  of  the  United  States 
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may  haTe  reserved,  sold,  or  disposed  of  (in  pars  nance  of  any  law  heretofore 
enacted)  prior  to  tbe  confirmation  of  title  to  be  made  under  tbe  authority  of  the 
said  act. 

It  IS  under  thi8  act  that  tbe  State  of  Minnesota  claims  swamp  lands 
witbin  tbe  ceded  portions  of  tbe  lied  Lake  reservation. 

Tbe  proviso  to  this  act  means,  that  if,  when  the  State  of  Minnesota 
applies  for  an  approval  of  its  selection  of  swamp  lands,  any  of  the 
lands  so  selected  have  been  reserved,  sold,  or  disposed  of  pursuant  to 
any  law  enacted  prior  to  March  12,  1860,  the  grant  to  the  State  will 
not  attach  to  such  lands. 

It  is  claimed  by  the  State  of  Minnesota  that  this  proviso  to  said  act 
is  void,  because  the  same  is  repugnant  to  tbe  purview  of  the  a€t.  The 
decision  by  the  supreme  court  of  Oregon  in  the  case  of  Gaston  r.  Scott 
(5  Oregon,  48),  is  relied  upon  in  support  of  this  contention. 

I  can  not  consent  to  this  construction  of  the  act  of  18(50,  svpra.  The 
act  must  be  construed,  if  possible,  so  as  to  carry  out  tbe  intent  of  Con- 
gress. This  intent  is,  I  think,  very  clear;  that  is,  to  grant  to  the  State 
of  Minnesota  swamp  lands  within  her  borders  that  had  not  been,  prior 
to  selection  by  the  State  and  approval  by  the  Department,  disposed  of, 
or  reserved,  under  some  act  of  Congress  made  prior  to  said  granting 
act.  Although  this  exception  to  the  grant  is  contained  in  a  proviso, 
that  fact  does  not  render  it  any  the  less  an  exclusion  of  such  lands. 
Such  exclusion  may  be  made  by  a  proviso,  a  saving  clause,  or  by  any 
words  placed  anywhere  in  the  body  of  the  act,  from  which  the  inten- 
tion of  Congress  may  be  understood ;  the  object,  or  purpose,  being 
simply  to  exclude  from  the  body  of  the  act  certain  lands  not  intended 
to  pass  by  the  grant  to  the  State. 

It  is  further  claimed  by  the  State  of  Minnesota,  that  these  lands  do 
not  come  within  the  proviso  of  said  act,  and  in  support  of  this  conten- 
tion it  is  insisted,  that  in  order  to  bring  these  lands  within  the  meaning 
and  intent  of  the  proviso  they  must  have  been  set  apart  as  a  reserva- 
tion by  metes  and  bounds,  and  called  such,  under  some  act  of  Congress 
es][)ecially  authorizing  them  to  be  so  reserved. 

I  cannot  concur  in  this  view  of  the  subject. 

The  Indians  who  inhabit  what  is  known  as  the  Bed  Lake  reservation, 
are  a  portion  of  the  Mississippi  Chippewa  Indians,  who,  with  other 
Indians,  owned  vast  tracts  of  country  in  the  !N"orthwest,  which  was 
minutely  described  in  a  treaty  with  the  United  States.  They  made 
treaties  from  time  to  time  with  the  United  States,  ceding  portions  of 
their  lands  and  reserving  other  portions.  In  every  one  of  such  ces- 
sions the  lands  ceded  were  minutely  described,  and  the  boundaries  of 
the  land  which  the  Indians  retained  became,  in  this  way,  as  distinctly 
tlescribed  and  marked  as  were  the  lands  which  they  ceded. 
It  is  not  necessary  in  order  to  constitute  a  reservation  that  a  treaty,  or 

act  of  Congress,  shall  specifically  mention  the  lands  that  are  reserved, 

bat  it  is  sufficient  if  the  lands  occupied  by  the  Indians  are  recognized 
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by  the  officials  of  the  government  as  reserved  Indian  lands.  Upon 
this  point  the  supreme  court  recently  decided  in  the  case  of  Spaldiug 
V.  Chandler  (160  U.  S.,  404),  that— 

If  the  reservation  was  free  from  objectiou  by  the  goverDiuent,  it.waa  as  effectaal 
as  tbongh  the  particular  tract  to  be  used.  \vas  specifically  designated  by  boundaries 
in  the  treaty  itself.  The  reservation  thns  created  stood  precisely  in  the  same  cate- 
gory as  other  Indian  reservations,  whether  established  for  general  or  limited  uaes, 
and  whether  made  by  the  direct  authority  of  Congress  in  the  ratification  of  a  treaty 
or  indirectly  through  the  medium  of  a  duly  authorized  executive  officer. 

The  next  question  which  arises  is:  Were  these  lands  reserved  for 
the  Indians  pursuant  to  law  enacted  prior  to  the  passag^e  of  the  act  of 
March  12,  1860,  supra  f 

I  think  this  question  should  l)e  answered  in  the  affirmative.  A 
treaty  when  approved  is  in  effect  a  legislative  enactment.  The  United 
States  made  several  treaties  with  the  Indians  inhabiting  the  north- 
west country,  prior  to  the  act  of  March  12,  1860,  supra,  for  cessions  of 
portions  of  their  lands,  and  the  portio  nsnot  ceded  were  reserved  to  the 
Indians  by  such  treaties  as  effectually  as  if  the  treaties  had  specifically 
designated  such  lands  as  reservations  for  the  Indians.  Pursuant  to 
these  treaties  the  United  States  established  Indian  agencies  for  them, 
and  treated  the  lands  in  all  respects  as  Indian  reservations. 

The  Chippewas  of  Red  Lake  since  1849  have  been  under  the  control 
of  an  Indian  agent,  and  have  been  treated  by  officials  of  the  govern- 
ment at  all  times  as  reservation  Indians.  The  Department  for  years 
before  March  12, 1860,  treated  these  lands  as  the  Red  Lake  reservation, 
and  Congress  very  frequently  so  designated  them  in  appropriation  acts. 

Thus  it  will  be  seen,  that  for  years  prior  to  the  act  of  March  12, 18(K>, 
the  lands  of  Red  Lake  were  distinctly  bounded;  the  lands  were  treated 
as  reserved  Indian  lands;  the  Indians  were  treated  as  reservation 
Indians,  and  all  done  pursuant  to  treaties  with  said  Indians. 

In  the  sixth  article  of  the  treaty  with  the  Red  Lake  Chippewas,  rati- 
fied May  5, 1864,  these  lands  are  referred  to  as  a  reservation,  and  the 
President  was  required  to  appoint  a  board  of  visitors  for  the  reserva- 
tion. This  treaty  did  not  create  a  reservation  for  the  Indians,  bat 
treated  it  as  an  existing  reservation  under  the  authority  of  law. 

I  therefore  agree  with  your  office  decision  that  the  lands  had  been 
reserved  for  the  Indians  pursuant  to  a  law  enacted  prior  to  the  swamp 
land  grant  to  the  State  of  Minnesota,  and  that  none  of  said  lands 
passed  to  that  State  under  said  grant. 

The  application  of  the  State  of  Minnesota  to  have  patented  to  her 
these  lands,  under  the  act  of  1860,  supra,  can  well  be  denied  on  another 
ground.  These  lands  were  originally  Indian  lands,  to  no  part  of  which 
the  title  had  been  extinguished.  The  lands  were  open  to  settlement 
under  an  agreement  made  pursuant  to  an  act  of  Congress  approved 
January  14,  1889  (25  Stat.,  042).  Said  act  authorized  an  agreement 
with  the  Indians  for  the  cession  of  these  lands,  expressly  pro\iding 
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tbat  the  agricnltaral  lauds  shall  be  disposed  of  to  homestead  settlers 
at  a  price  therein  fixed,  and  tbat  the  timber  lands  shall  be  sold  at  an 
appraised  value,  and  that  the  money  arising  from  homestead  entries 
and  the  sale  of  what  is  known  as  the  timber  lands,  shall  be  placed  in 
the  Treasury  of  the  United  States  to  the  credit  of  the  Chippewa  Indi- 
ans in  the  State  of  Minnesota,  as  a  permanent  fund. 

It  may  well  be  doubted  if  the  opening  of  these  lands  for  settlement 
and  the  ofiering  of  them  for  sale,  as  provided  for  in  said  act  of  Con- 
gress, placed  them  in  the  category  of  public  lands  in  the  sense  in 
which  that  term  is  ordinarily  used.  They  did  not  become  public 
lauds  of  the  United  States  in  any  sense  except  for  disi^ositiou  in  the 
manner  pointed  out  by  the  act  of  Congress  and  agreed  to  by  the  Indians, 
and  the  United  States,  as  trustees  for  the  Indians,  declared  them  to  be 
public  lands  for  the  purpose  of  carrying  out  the  consent  of  the  Indians 
to  dispose  of  them.  This  point  is  further  strengthened  by  a  considera- 
tion of  the  fact  that  after  Congress  provided,  in  section  4  of  said  act, 
for  the  appraisement  and  sale  of  the  x)ine  lauds,  it  declares,  in  the  last 
paragraph  of  that  section,  that: 

All  other  lauds  acqnired  from  said  Indians  on  said  reservations,  other  than  pine 
lands,  are  for  the  purposes  of  this  act  termed  '' agricultural  lands/' 

Thus  making  an  express  declaration,  as  to  the  character  of  said 
lands,  to  be  accepted  by  this  Department  as  its  guide  in  disposing  of 
the  same. 

It  cannot  be  doubted  that  Congress  might  have  authorized  the 
Indians  to  dispose  of  the  agricultural  lands  to  such  persons  as  might 
come  in  and  settle  upon  them,  and  to  sell  the  timber  lands  to  such  per- 
sons as  might  wish  te  buy,  and  the  settlers  and  purchasers  would 
thereby  acquire  a  perfect  title  to  said  lands;  that  is,  the  ultimate  fee 
that  the  United  States  claimed,  and  the  right  of  occupancy — the  title — 
of  the  Indians.  The  disposition  of  the  lands  under  the  act  of  Con- 
gress of  1889,  snprUj  seems  to  be  in  nowise  different  in  effect  from  the 
di8X)08ition  above  suggested,  for  the  United  States  consents  that  the 
ludians  may  have  the  full  benefit  of  these  lands;  that  is,  the  ultimate 
fee  as  well  as  the  right  of  occupancy. 

Congress  was  aware  of  the  status  of  these  lands;  their  ownership 
by  the  Indians,  the  history  of  the  Indians,  and  their  occupancy  of  said 
lands,  and  I  cannot  believe  that  it  was  the  intention  of  Congress  to 
extingaish  the  Indian  title  so  as  to  make  them  public  lands  in  the 
sense  that  they  might  be  taken  for  any  other  purpose  than  that  speci- 
fied in  the  act. 
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RAILROAD    L.ANDS-RKIIEARIXG— SOLDIERS'    DECLARATORY 

STATEMENT. 

CULLOM  r.  Helmer  ET  AL. 

The  preferred  right  to  make  a  homestead  eutry  of  forfeited  railroad  lands  is  con- 
feiTed  by  sectiou  2,  act  of  September  29,  1890,  upon  settlers  in  good  faith  on 
such  lands  at  the  date  of  the  passage  of  said  act. 

In  case  of  a  rehearing  ordered  by  the  Department  the  evidence  should  be  confined 
to  the  issue  as  defined  in  the  departmental  order. 

A  soldier's  declaratory  statement  received  through  the  mail  should  not  be  allowed. 

ITie  case  of  Wickstrom  r.  Calkins  et  aJ.y  20  L.  D.,  459,  overruled. 

Acting  Secretary  BeynoUU  to  the  Gommhsioner  of  the  General  Land  Office, 
(J.  I.  H.)  March  27,  1896.  (J.  L.j 

This  case  involves  the  west  half  of  the  NB.  J  and  the  east  half  of  tlie 
NW.  ^  of  section  13,  T.  48  N".,  E.  9  W.,  Ashland  land  district,  Wisconsin. 

Said  tract  was  within  the  limits  of  the  grant  to  the  Wisconsin  Central 
Bailroad  Company,  under  the  act  of  May  6, 1864,  and  was  forfeited  to 
the  United  States  and  restored  to  the  public  domain  by  the  act  of 
September  29, 1890  (26  Stat.,  496),  and  was  thrown  open  to  entry  at  the 
local  land  office  on  February  23,  1891. 

On  said  day,  February  23,  1891,  the  local  officers  received  by  mail 
three  papers  purporting  to  be  Clement  C.  Williams's  soldier's  declara- 
tory statement  for  the  NB.  J  of  said  section  13,  selected  by  Owen  A. 
Bryant  as  agent  of  said  Williams. 

On  the  next  day,  February  24, 1891,  Charles  Helmer  made  homestead 
eutry  No.  2196  of  the  NW.  \  of  section  13. 

On  the  same  day,  February  24,  1891,  Marcus  B.  CuUom  filed  his 
application  (with  tender  of  fees  etc.)  to  make  homestead  entry  of  the 
W.  i  of  the  NE.  J  and  the  E.  J  of  the  NW.  J  of  said  section  13, 
alleging: 

That  I  settled  and  established  a  residence  on  the  land  desoribed  in  my  application 
herewith,  on  the  5th  day  of  September  1888,  which  I  have  maintained  ever  since; 
and  I  now  claim  a  preference  right  to  make  said  entry  under  the  second  section  of 
the  act  of  Congress  of  September  29,  1890,  under  which  said  land  is  opened  to  entry. 

The  local  officers  rejected  said  application  by  a  letter  to  Cullom  in 
the  following  words : 

Ashland,  Wis.,  February  S4, 189U 

Sir  :  Your  homestead  application  to  enter  the  W.  \  of  the  N£.  i  and  the  £.  \  of 
the  NW.  i  of  section  13,  T.  48  N.,  R.  9  W.,  is  hereby  rejecte<l  by  us  for  the  reason, 
that  said  lands  have  been  entered  by  soldier's  declaratory  statement  No.  77 of  Clement 
C.  Williams,  and  homestead  entry  No.  2166  of  Charles  Helmer;  and  you  are  hereby 
notified  that  you  have  thirty  days  from  date  of  this  notice  in  which  to  apply  for  s 
hearing  to  determine  your  rights  to  said  land. 

Two  days  afterward,  on  February  26,  1891,  Cullom  filed  his  afiSdavit 
of  contest  against  Williams  and  Helmer  and  therein  alleged: 

That  this  contestant  on  the  first  of  September  1888,  established  a  residence  on  the 
land  embraced  in  said  eutry  of  said  defendant  Helmer,  and  the  filing  of  said  defend- 
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ant  Williams;  and  has  maintained  the  same  m  good  faith  ever  since  that  date;  and 
that  his  improvements  on  said  land  are  reasonably  worth  $350:  That  on  February 
24, 1891,  this  contestant  offered  his  homestead  application  for  said  land  at  the  United 
States  Laud  Office  at  Ashland,  Wisconsin,  under  the  2nd  section  of  an  act  of  Con- 
gress approved  September  29,  1890,  and  section  2289  of  the  Revised  Statutes  of  the 
United  States;  which  said  application  was  rejected  because  said  land  was  appropri- 
ated by  the  entry  of  said  defendant  Helmer,  and  the  filing  of  said  defendant  Wil- 
liams :  That  neither  of  said  defendants,  Helmer  or  Williams,  has  ever  settled  on 
said  land  or  made  any  improvements  thereon  ;  and  the  entry  of  the  said  Helmer,  and 
the  filing  of  the  said  Williams,  are  in  couOict  with  the  preferred  right  of  this  con- 
testant t    make  a  homestead  entry  thereon  under  the  acts  of  Congress  aforesaid. 

After  hearing,  at  which  all  the  parties  were  present,  the  register  G, 
W.  Carrington,  and  the  receiver  E.  C.  Heydlauff,  jointly  found  for  the 
contestant,  and  recommendefl  that  Williams's  filing  and  Helmer's  entry 
should  be  canceled. 

Williams  and  Helmer  both  appealed.  On  January  16,  1892,  your 
office  affirmed  the  decision  of  the  local  officers;  and  Williams  and  Hel- 
mer appealed  to  this  Department. 

While  the  appeal  was  pending  here,  Henry  Brace,  a  special  agent  of 
your  office,  under  instructions  dated  March  17,  1892,  made  a  report  to 
your  office  in  which  he  recommended  that  Cullom's  application  to  make 
homestead  entry  be  rejected. 

On  November  29, 1892,  this  Department,  after  expressing  the  opin- 
ion that  your  office  decision  was  justified  by  the  record,  referred  to 
said  special  agent's  report,  and  thereupon  ordered  a  new  hearing 
between  the  parties,  at  which  the  government  should  be  represented 
by  a  special  agent.  A  motion  for  a  review  of  said  decision  was  over- 
ruled on  March  2, 1893;  and  the  purpose  and  scope  of  the  rehearing 
were  distinctly  stated. 

The  new  hearing  began  May  10,  and  ended  June  2,  1893.  On  June 
24, 1893,  the  local  officers  (H.  L.  Besse  register  and  B.  C.  Heydlauff, 
receiver)  found  for  the  defendants;  and  recommended  that  Cullom's 
contest  be  dismissed,  and  that  Helmer's  entry  and  Williams's  filing  be 
held  intact. 

These  two  officers  (Besse  and  Heydlauff)  were  shortly  afterwards 
removed  from  office  by  the  President  upon  the  recommendation  of  the 
Commissioner  of  the  General  Land  Office  "  for  corruption  and  fraud  in 
their  official  duties;"  and  G.  E.  Kuntz  and  Clarence  Dennis  were 
appointed  to  succeed  them. 

On  July  20, 1893,  CuUom  filed  with  the  new  local  officers  a  motion  for 
a  rehearing  of  the  decision  of  June  24, 1893,  and  sundry  affidavits  in 
support  thereof.  On  October  11, 1893,  said  motion  was  sustained,  the 
decision  of  June  24,  1893  was  vacated  and  set  aside,  and  another  hear- 
ing was  ordered,  which  took  place  on  December  18,  1893.  And  on 
March  10, 1894  the  local  officers  (G.  E.  Kuntz,  register  and  Clarence 
Dennis,  receiver)  found  for  the  contestant,  and  recommended  that  Hel- 
mer's entry  be  canceled  as  to  the  E.  J  of  the  NW.  J  of  section  13,  that 
Williams's  filing  be  canceled  as  to  the  W.  J  of  the  NE.  J  of  section  13, 
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and  that  Cullom's  application  to  make  homestead  entry  of  said  tracts 
be  allowed. 

From  said  decision  Williams  and  Helmer  appealed.  And  on  May  19,  ; 
1894  your  office  reversed  the  decision  appealed  from,  and  dismissed  j 
Cullom's  contest.  { 

CuUom's  appeal  from  your  office  decision  brings  the  whole  ciise  before  ■ 
this  Department  for  final  adjudication.  ! 

The  testimony  (which  covers  nearly  six  hundred  pages  of  type- written        ' 
foolscap  paper),  by  a  clear  «and  palpable  preponderance  proves  the  fol- 
io wing  facts:  i 

In  the  year  1888,  Marcus  B.  GuUom  was  thirty  three  years  old,  had 
been  a  dentist  for  twelve  or  thirteen  years,  and  was  then  practicing  his 
profession  in  partnership  with  one  of  his  brothers,  in  St.  Paul,  Minne- 
sota, where  he  resided.  His  father  and  mother,  two  brothers  and  two 
sisters  had  died  of  diseases  of  the  lungs.  He  also  was  attacked  with 
the  congenital  malady  and  had  hemorrhages.  His  physicians  told  him 
that  he  could  prolong  his  life,  only  by  living  in  the  open  air;  and 
especially  recommended  him  to  go  into  the  pine  woods.  Whereupon  he 
sold  to  his  partner  his  interest  in  and  the  good  will  of  the  dental  busi- 
ness, broke  up  his  home  and  abandoned  his  residence  in  St.  Paul;  and 
in  the  month  of  May,  1888,  went  into  the  pine  forest  of  Wisconsin  to  find 
a  homestead  and  establish  a  home.  It  was  part  of  the  consideration  of 
the  bargain  and  sale  aforesaid,  that  his  brother  should  be  permitted  to 
continue  the  dental  business  under  the  old  name,  and  that  he  (Marcus], 
should  give  the  business  such  supervision  as  time  and  health  <ind 
habitual  absence  might  permit,  and  that  his  brother  would  pay  him  the 
sum  of  twenty  five  dollars  per  month  therefor. 

On  July  2, 1888,  Marcus  B.  CuUom  selected  the  tract  of  one  hundred 
and  sixty  acres  which  he  now  claims  as  his  homestead,  and  made  his 
settlement  thereon.  With  the  help  of  employes,  he  ran  the  hues,  cut 
logs  and  laid  the  foundation  of  his  house,  and  marked  the  site  of  the 
house,  and  corners  of  the  land,  and  places  where  trails  crossed  the  lines, 
with  boards  and  blazed  trees,  on  which  -he  wrote  distinctly  his  name,  a 
description  of  his  claim,  and  the  date  of  his  settlement;  and  he  then 
and  there  told  friends  and  neighbors  present,  that  he  took  said  tract  as 
his  homestead  and  place  of  residence.  He  remained  during  the  sum- 
mer, doing  such  slashing,  clearing  and  seeding  as  his  health  aud 
strength  would  permit.  In  the  fall  of  the  year,  with  the  help  of  four 
other  meuj  he  built  his  house  about  fourteen  feet  square,  six  or  seven 
feet  high,  with  scoop  roof  and  puncheon  floor,  with  door  and  window 
and  glazed  skylight.  When  winter  came  with  deep  snow  and  low  tem- 
peratures, he  visited  his  brother  in  St.  Paul,  and  did  such  work  as 
came  to  hand,  especially  gold  work  in  which  he  was  proficient.  In  the 
spring  of  1889,  he  returned  to  his  home  in  the  pines,  and  spent  the  sum- 
mer there,  slashing  and  clearing  and  planting,  opening  a  road  and  trails 
and  improving  his  house.    During  that  year,  his  brother  established  in 
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Daluth,  a  branch  of  his  deutal  business  in  charge  of  Dr.  S.  B.  Holden, 
a  practical  dentist,  to  be  conducted  under  the  old  firm  name,  Avith  such 
supervision  as  M»rcns  might  be  able  to  give  on  occasional  visits  from 
his  home  in  the  pines,  about  forty  miles  distant  by  railroad.  When 
winter  came  again  he  weut  to  Duluth,  and  spent  considerable  time, 
doing  dental  work  occasionally,  sleeping  generally  in  his  brother's  den- 
tal offices,  and  gettiug  his  meals  at  hotels  and  restaurants.  During  the 
winter  of  1889-90,  he  frequently  returned  to  his  home,  which  he  had 
left  in  charge  of  a  neighbor,  whom  he  supplied  with  provisions.  In  the 
spring  of  1890,  he  returned  to  his  homestead ;  and  after  that  time,  (with 
the  exception  of  a  week  speut  in  St.  Paul  and  Minneapolis  about  the 
fourth  of  July,  a  week  spent  in  a  hospital  at  Duluth,  and  a  week  or  ten 
days  about  Christmas  time  spent  in  St.  Paul  and  Minneapolis),  he 
remained  constantly  on  the  land  until  July,  1891.  On  September  29, 
1890,  he  was  an  "  actual  settler  in  good  faith"  present  in  person  on  the 
land  in  contest;  and  he  was  such  settler  in  February  1891,  when  he 
filed  his  application  to  make  entry  and  initiated  his  contest  at  the  Ash- 
land land  office;  and  also  in  May,  1891,  when  the  first  hearing  of  this 
case  was  had  there. 

During  the  years  1888,  1889,  and  1890,  Dr.  Gullom  frequently  visited 
his  neighbors,  and  they  visited  him,  exchanging  hospitalities.  He  was 
known  and  recognized  by  them  all,  as  a  bona  fide  settler  and  actual 
resident,  sharing  and  promoting  their  common  interests.  In  January 
1889,  they  sent  him  and  Mr.  liohrer  (an  educated  lawyer  who  had  set- 
tled in  the  neighborhood),  to  Washington,  D.  C,  to  get  information,  and 
to  promote  the  restoration  of  the  lands  to  the  public  domain,  and  to 
secure  protection  of  the  settlers. 

There  can  be  no  doubt  that  the  first  decision  of  the  local  officers  and 
that  of  your  office  confirming  the  same,  were  clearly  right.  CuUom 
was  granted  by  the  second  section  of  the  act  of  September  29, 1890,  a 
preference  right  to  make  homestead  entry  of  the  land  in  contest.  And 
nothing  has  been  developed  in  the  subsequent  proceedings  to  forfeit  or 
impair  that  right. 

The  rehearing  ordered  by  this  Department  on  November  29, 1892, 
was  strictly  limited  by  the  departmental  decision  of  March  2, 1893,  to 
the  determination  of  the  only  issue  in  the  case,  towit :  Whether  CuUom 
was  or  was  not  on  September  29,  1890,  an  actual  settler  in  good  faith. 
Secretary  !Noble  said:  "It  simply  institutes  inquiry  as  to  whether  he 
was  a  settler;  and  if  he  was,  his  right  will  not  be  defeated."  All  testi- 
mony taken  upon  the  rehearing  not  relevant  to  this  simple,  single  issue, 
must  be  disregarded. 

The  report  of  Special  Agent,  Henry  Brace,  was  not  justified  by  the 
affidavits  filed  with  it,  and  it  is  not  legal  evidence  in  this  case.  He 
was  examined  as  a  witness  at  the  rehearing.  It  appeared  that  he  had 
procured  for  his  son  employment  as  a  clerk  with  the  cornipt  register 
and  receiver  aforesaid,  and  that  he  was  himself  on  intimate  terms  with 
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them.    Jlis  cross-examination,  and  tbc  contradicting:  testimony  of  other 
witnesses,  discredited  liis  testimony  and  liis  report. 

The  findings  of  Register  Besse  and  Receiver  Heydlanff,  were  pali)a- 
bly  contrary  to  the  evidence  in  the  record  before  them.  Register  Kuntz 
and  Receiver  Dennis,  were  clearly  right  in  setting  aside  their  decision 
and  awarding  a  rehearing.  They  called  the  attention  of  Special  Agent 
F.  W.  Worden  to  Cnllom's  application  for  a  rehearing,  and  told  Lim 
that  they  were  considering  the  propriety  of  granting  it.  And  by  letter 
of  August  31,  1893,  Worden  notified  your  office  thereof,  and  protested 
against  it. 

The  order  granting  the  rehearing  was  made  on  October  11,  1893. 
On  December  18,  1893,  the  day  set  for  the  rehearing,  Williams  and 
Helmer,  both  appeared  by  their  attorneys,  and  filed  motions  to  "dis 
miss  the  rehearing"  •,  and  protested  against  the  introduction  of  any 
evidence,  and  against  the  rehearing.  Said  motions  and  protests  being 
over-ruled,  the  attorneys  left,  and  CuUom  proceeded  with  his  witnesses. 

Williams  and  Helmer  had  due  notice  of  said  rehearing;  and  tbey 
have  not  complained  that  Special  Agent  Worden  was  not  notified  of 
the  time  and  place  set  therefor.  This  omission  may  be  waived  by  the 
government  which  was  represented  at  the  hearing  by  the  local  officers. 

It  appears  that  on  the  second  day  of  December  1891,  CuUom  was  in 
Washington  City,  looking  after  his  case  which  was  pending  in  yonr 
office  on  appeal.  On  that  day,  in  order  to  speed  the  cause,  he  filed  an 
affidavit  in  which  he  stated  that : 

In  September  1891  while  the  forest  fires  were  raging  iu  northern  WIscodmd, 
Helmer  set  fires  running  on  my  claim,  burning  down,  deadening,  or  damaging  aU 
of  my  valuable  timber.  Such  damaged  timber  threatens  to  be  a  total  loss  unless 
properly  cared  for. 

The  testimony  shows  that  CuUom  had  reason  to  believe  and  did 
believe,  that  all  the  statements  contained  in  said  affidavit  were  trne; 
and  said  statements  have  not  been  successfully  contradicted.  Bat 
whether  true,  or  untrue  or  exaggerated,  they  are  wholly  irrelevant  to 
the  issue  in  this  case. 

Your  office  erred  (1)  in  holding  that  "it  was  entirely  competent  at 
the  hearing  ordered  by  the  departmental  decision  of  November  29, 
1802,  to  inquire  into  the  matter  of  his  residence  on  the  land  since  the 
initiation  of  this  contest;''  (2)  in  finding  that  CuUom  '^was  not  an 
actual  resident  on  the  land  since  July,  1801'';  and  (3)  in  deciding  that 
*'Cullom's  prior  right  at  the  date  of  the  initiation  of  his  contest,  was 
forfeited  by  his  absence  from  the  land." 

The  testimony  by  a  clear  and  palpable  preponderance  proves,  that 
in  July,  1801,  after  service  of  the  appeals  from  the  decision  in  his 
favor,  Cullom  employed  a  neighbor  whom  he  furnished  with  provisions, 
to  stay  on  his  homestead,  take  care  of  his  property,  keep  up  his  culti- 
vation, harvest  his  crops,  and  receive  the  friends  who  might  come  to 
see  him.    Cullom  then  went  to  Duluth,  to  his  brother's  dental  offices, 
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sought  and  obtained  professional  employment,  and  made  and  saved 
moi.ey  enough  to  pay  his  expenses  to  Washington,  D.  C,  to  attend  to 
his  case  before  the  General  Land  Office.  During  that  visit  to  Diiluth 
he  frequently  returned  to  his  homestead  and  spent  short  periods  of 
time.  He  went  to  Washington  and  stayed  three  months  and  procured 
iToin  the  Commissioner  an  order  making  his  case  *'  Special.^'  In  Decem- 
ber, 1S91,  he  returned  to  his  homestead.  On  January  16,  1892,  th^ 
Comniissioner  affirmed  the  decision  in  his  favor,  and  his  adversaries 
appealed  to  the  Secretary.  Culloni  again  visited  Duluth,  sought  and 
obtained  professional  employment,  and  made  and  saved  njoney  where 
with  to  support  himself,  keep  up  cultivation  and  improvements  on  his 
hmd,  and  defend  his  rights;  still  employing  a  man  to  remain  upon  and 
take  care  of  his  homestead,  and  frequently  returning  to  his  home,  and 
keeping  up  his  intercourse  with  the  neighbors.  So  well  known  was  he 
as  an  actual  settler  and  resident  in  good  faith,  that  in  the  year  1892  a 
caucus  of  his  friends  and  neighbors  held  in  the  town  of  Iron  City, 
invited  him  to  become  their  candidate  for  the  legislature  of  Wisconsin. 
And  Henry  Brace,  (who  immediately  alter  making  his  report  aforesaid 
resigned  his  office  as  special  agent,  and  went  into  business  as  a  cruiser, 
inspecting  and  estimating  the  value  of  timber  lands  and  locating  set- 
tlers), offered  to  vote  for  him  if  he  would  consent  to  be  a  candidate. 

It  is  proved,  that  after  July,  1891,  and  until  the  day  of  the  rehearing 
in  May,  1893,  and  since,  Cullora  did  and  has  done  everything  that  a 
man  in  his  condition  and  circumstances  could  be  expected  or  required 
to  do,  to  defend  and  maintain  his  actual  residence  upon  his  homestead^ 
and  that  all  his  absences  from  the  land  are  satisfactorily  accounted  for» 

In  the  case  of  Williams,  his  soldier's  declaratory  statement  should 
have  been  rejected,  and  should  now  be  canceled,  because  it  was  sent 
by  mail.  The  tract  was  selected  by  an  agent,  but  the  application  was 
not  accompanied  by  the  power  of  attorney  alleged  to  have  been  exe- 
cuted by  Williams.  See  letter  of  April  14, 1874,  (ICopp's  Laud  owner 
20),  Circular  of  April  13,  1892,  (20  L.  D.,  7-10),  and  ex  parte  Phillip 
Casey  (21  L.  D.,  551).  In  the  case  of  Wickstroni  r.  Calkins,  (20  L.  D., 
459)  the  decision  was  erroneous,  and  it  is  hereby  overruled. 

In  the  case  of  Helmer  it  is  proved  that  he  had  full  notice  of  Cullom's 
settlement,  improvements  and  residence,  and  of  the  boundaries  of  his 
claim,  several  days  before  he  made  entry  of  part  thereof  on  February 
24,1891. 

For  the  foregoing  reasons  your  office  decision  is  hereby  reversed 
Williams's  declaratory  statement  will  be  canceled  as  to  the  W.  .J  of  the 
KE.  J,  Helmer's  entry  will  be  canceled  as  to  the  E.  h  of  the  NW.  J,  of 
section  13  aforesaid,  and  Cullom  will  be  allowed  to  make  homestead 
entry  of  both  of  said  tracts. 
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RELINQUISHMENT-REIXSTATEMENT-INTEllVEXIXG  CLAIM. 

Davison  v,  Alton  et  al. 

An  entrynian  who  executes  a  reliuqnishment  and  delivers  the  same  to  a  creditor  to 
secure  the  paj^ment  of  a  debt,  is  not  entitled  to  reinstatement,  where  it  appears 
that  said  relinquishment  was  filed  on  account  of  the  non-payment  of  the  debt, 
and  the  rights  of  third  parties  have  intervened. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

March  27.  1896.  (G.  C.  R.) 

Nannie  J.  Osborne  lias  appealed  from  your  office  decision  of  Decem- 
ber 10,  1894,  which  affirms  the  action  of  the  register  recommending 
that  her  application  for  a  reinstatement  of  her  timber-culture  entry,  for 
the  8.  i  of  the  NW.  J  and  the  S.  J  of  the  NE.  J,  Sec.  23,  T.  30  N.,  R  22 
W.,  Valentine,  Nebraska,  be  denied,  and  the  application  of  William  M* 
Davison  to  make  homestead  entry  of  the  same  land  be  allowed. 

Mrs.  Osborne  made  entry  of  said  land  August  0, 1881 ;  on  July  11, 
or  12, 1889,  she  executed  and  delivered  to  Charles  G.  Alton,  cashier  of 
the  First  National  Bank  of  Ainsworth,  Nebraska,  a  relinquishment  of 
her  said  entry.  On  March  1, 1890,  about  eight  months  after  the  relin- 
quishment was  executed,  Alton  filed  the  same  in  the  local  office,  and 
thereupon  made  timber-culture  entry,  No.  8234,  for  the  land. 

On  December  1, 1892,  William  M.  Davison  initiated  a  contest  against 
Alton's  entry,  alleging  "failure  to  break  or  cause  to  be  broken  or 
plowed  five  acres  of  said  tract  during  the  second  year  of  entry,''  and 
that  "no  trees  are  now  growing  upon  said  tract,  and  that  he  has  not 
cured  his  laches." 

Hearing  was  ordered  for  February  25, 1893.  Upon  the  day  so  fixed, 
Davison  appeared  and  presented  Alton's  relinquishment,  and  made 
application  to  make  homestead  entry  of  the  land. 

Mrs.  Osborne  also  appeared,  and  applied  for  a  reinstatement  of  her 
entry  alleging,  among  other  things,  that  her  relinquishment  was  ob- 
tained by  fraud,  "and  was  never  delivered  by  her  to  any  one,  but  was 
abstracted  and  stolen  from  her  and  filed  in  this  office  without  her 
knowledge  or  consent.    She  further  alleged : 

That  sometime  prior  to  March  1,  1890,  she  became  indebted  to  the  First  NatioDal 
Bank  .  .  .  that  this  affiant  at  that  time  had  no  means  with  which  to  pay  said 
indebtedness  to  said  bank ;  that  said  bank  officers  were  persistent  in  requiring  imme- 
diate payment  of  said  indebtedness  or  that  security  be  immediately  given  there- 
for; that  this  affiant  had  no  security  to  give,  and  that  said  bank  officers  required 
affiant,  as  a  show  of  good  faith  on  affiant's  part  that  the  said  indebtedness  would  be 
paid  by  her,  to  furnish  the  said  bank  a  relinquishment  of  her  said  timber  culture 
entry,  at  the  same  time  pledging  themselves  each  individually  and  as  officers  of  said 
bank  that  they  would  in  no  way  take  advantage  of  said  relinquishment,  or  use  the 
same  to  their  own  advantage,  but  would  return  the  same  to  affiant  intact  .  .  . 
that  this  affiant  was  not  at  that  time  indebted  to  the  said  Charles  G.  Alton,  and 
received  no  consideration  whatever  from  said  Charles  G.  Alton  for  said  relinquish- 
ment ;  that  she  placed  said  relinquishment  in  the  First  National  Bank  of  Ainsworth 
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for  safe  keeping  .  .  .  and  afterwards  wholly  discharged  her  indebtedness  to 
said  bank,  and  that  the  said  Charles  G.  Alton  extracted  said  relinquishment  from 
said  bank  without  leave  or  license  or  authority  from  this  affiant,  and  thereafter  filed 
the  same  in  the  land  office,  and  made  entry  of  the  land,  etc. 

She  asked  for  a  Learing,  6tc.,  and  that  Davison's  application  be 
rejected. 

Hearing  was  ordered  by  your  oflBce  letter  "H"  of  April  22,  1893. 
Upon  this  hearing  the  register  and  receiver  by  decision  of  March  23, 
1894,  held  that  Mrs.  Osborne  was  in  laches  as  against  Davison,  and 
recommended  that  the  proceedings  had  upon  her  motion  be  dismissed 
and  Davison's  entry  allowed. 

Your  office,  by  decision  dated  December  10, 1894,  affirmed  that  action. 
A  further  appeal  brings  the  case  here. 

It  appears  that  in  the  year  1887  the  Farmers  and  Merchants  Bank 
of  Amsworth,  Nebraska,  of  which  F.  B.  Tiffany  was  president  and 
Charles  G.  Alton  cashier,  purchased  of  one  Albright  a  promissory  note 
of  about  $3,000,  signed  by  Nannie  J.  Osborne,  Nannie  M.  Osborne,  and 
Ed.  T.  Cook.  This  note  was  renewed  from  time  to  time.  Mrs.  Osborne 
at  that  time  owned  some  property  in  the  town  of  Aiusworth,  consisting 
of  some  town  lots  and  an  opera  house;  about  July,  1889,  she  desired 
to  convert  the  opera  house  into  a  hotel  in  order  to  make  the  property 
more  salable,  and  she  applied  to  the  bank  to  get  the  money.  Her 
indebtedness  to  the  bank  at  the  time  was  about  $4,000.  At  this  time 
the  American  Investment  Company  at  Kmmetsburg,  Iowa,  had  a  mort- 
gage on  some  of  Mrs.  Osborne's  property,  and  Judge  Tiff'any,  the  presi- 
dent of  the  Aiusworth  bank,  by  giving  his  bank's  guarantee,  induced 
the  Investment  Company  to  furnish  $4,500  for  the  purpose  of  making 
the  desired  improvements.  The  back  taxes  and  interest  on  the  prop- 
erty then  amounted  to  about  $1,000,  and  were  paid  out  of  the  new  loan. 
To  induce  the  Aiusworth  bank  to  guarantee  the  payment  of  the  $4,500, 
and  as  further  security  for  the  sum  of  about  $4,000  which  Mrs.  Osborne 
owed  to  said  bank,  Mrs.  Osborne  made  a  second  conveyance,  in  the 
nature  of  a  mortgage,  of  her  hotel  property,  including  other  lauds  and 
lots,  to  the  Ainsworth  Bank;  at  the  same  time  (about  July  12,  1889,) 
she  executed  the  relinquishment  of  her  timber  culture  entry,  and  as  a 
further  security  she  delivered  this  relinquishment  to  the  bank.  "  It 
appears  to  have  been  the  purpose  of  all  parties  to  secure  a  sale  of  the 
hotel  property,  in  order  to  pay  the  Investment  Company  the  $4,500, 
and  have  something  left  to  apply  on  Mrs.  Osborne's  debt  of  $4,000  to 
the  Ainsworth  Bank.  At" the  time  the  loan  from  the  Investment  Com- 
pany was  secured  for  Mrs.  Osborne,  and  at  the  time  she  placed  the 
mortgage  on  her  hotel  and  other  property,  she  represented  that  there 
were  no  other  liens  or  incumbrances  on  the  land.  The  officers  of  the 
bank  found  a  purchaser  for  the  hotel  property  who  was  willing  to  pay 
$5,000  for  it;  and  being  anxious  to  save  themselves,  went  to  Mrs. 
Osborne  and  tried  to  get  her  to  accept  the  offer;  she  refused,  giving  as 
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one  of  the  reasons  that  there  was  a  judgment  in  the  United  States  dis- 
trict court  against  her,  which  was  a  lien  upon  the  property  prior  iu 
time  to  that  made  by  her  mortgage  to  the  Ainsworth  Bank.  Judge 
Tiffany,  the  president  of  the  bank,  thereupon  investigated  the  question, 
and  found  that  Mrs.  Osborne  had  in  fact  confessed  judgment  for  about 
$12,000  in  favor  of  one  McCall,  some  time  before  she  executed  tLe 
mortgage  to  the  bank.  When  this  was  discovered,  Mr.  Alton,  the 
cashier,  immediately  filed  the  relinquishment  and  entered  the  land. 

The  proof  shows  that  this  relinquishment  was  voluntarily  given  by 
Mrs.  Osborne,  and  that  it  was  given  to  further  secure  the  bank.  The 
proof  further  shows  that  Mrs.  Osborne  never  paid  the  indebtedness 
due  the  bank,  nor  did  she  pay  the  i)rior  indebtedness  secured  by  mort- 
gages on  her  real  estate  and  town  property,  and  in  May,  1890,  suit  was 
commenced  to  foreclose  certain  mortgages,  and  the  Ainsworth  bauk, 
through  its  officers,  as  junior  mortgagees,  were  made  party  defendant. 

Mrs.  Osborne  made  a  sworn  answer  to  the  cross  petition  of  the 
Ainsworth  bank,  in  which  she  says:  '*The  defendants  allege  that  there 
has  been  paid  upon  said  indebtedness  the  sum  of  $4,000  in  the  follow- 
ing manner,  viz."  Here  she  sets  forth  the  fact  of  her  having  made 
entry  of  the  land,  that  she  "assigned  her  interest  in  and  to  said  above 
described  real  estate  to  C.  G.  Alton  ...  in  trust  to  be  held  by 
him  as  security  for  the  payment  of  said  indebtedness."  True,  she 
alleges  that  the  relinquishment  was  in  violation  of  the  agreement  filed 
in  the  land  office,  but  she  also,  as  above  seen,  claimed  credit  for  it  in 
her  cross-petition,  in  the  sum  of  $4,000. 

It  appears  that  while  Alton's  entry  was  intact  upon  the  records, 
Davison  rented  the  land,  or  a  part  of  it,  for  the  purpose  of  a  slaughter 
pen,  he  being  a  butcher.  Davison  swears  he  first  went  to  Mrs.  Osborne 
for  the  purpose  of  renting  it,  and  was  told  by  her  that  she  did  not  then 
own  the  land,  but  that  it  belonged  to  Alton ;  this  Mrs.  Osborne  deuies, 
but  it  is  a  fact  that  Davison  did  rent  the  land  from  Alton,  paid  rent 
therefor,  and  there  is  no  testimony  showing  that  Mrs.  Osborne  made 
any  objection  thereto,  or  sought  to  assert  her  supposed  rights  by 
demanding  rental,  but  apparently  acquiesced  in  the  arrangement. 

Again,  there  is  nothing  in  the  record  showing  that  Mrs.  Osborne 
improved  the  land  from  and  after  her  relinquishment,  July,  1889;  she 
allowed  three  years  and  seven  months  to  elapse  before  she  made  any 
effort  to  assert  her  claim  to  the  land.  If  she  in  fact  never  intended  to 
relinquish  the  claim,  she  was  in  laches  in  prosecuting  her  rights  or 
complying  with  the  law. 

It  must  be  confessed  that  she  was  unfortunate,  if  not  reckless,  in 
her  statements;  in  order  to  make  a  favorable  showing  in  her  motion  to 
intervene,  she  swore  (1)  that  her  relinquishment  was  obtained  by  fraud 
and  ^'  was  never  delivered  by  her  to  anyone."  Her  subsequent  admis- 
sions show  this  was  not  true.  (2)  That  the  relinquishment  was  placed 
in  the  bank  for  safe  keeping,  and  that  she  afterwards  "  wholly  dis- 
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charged  her  iudebtedness  to  said  bank."  This  was  likewise  untrue,  for 
it  appears  that  the  bank  was  never  paid. 

There  js  no  testimony  tending  to  show  any  collusion  between  Davison, 
the  present  homestead  applicant,  and  Alton,  whose  timber-culture 
entry  was  contested  by  Davison.  On  the  day  fixed  for  the  hearing  on 
that  contest,  Davison  presented  Alton's  relinquishment.  This  relin- 
qnishment  wa>s  in  the  hands  of  the  receiver  of  the  Ainsworth  bank,  and 
was  sold  by  the  latter  to  Davison,  who  appears  not  to  have  known  of 
its  existence  until  the  day  before  the  hearing. 

From  the  above  facts,  it  is  clear: 

1.  That  Mrs.  Osborne  voluntarily  relinquished  her  entry,  and  that 
the  same  was  placed  in  the  bank  to  secure  the  payment  of  a  debt. 

2.  That  this  relinquishment  was  not  to  be  used,  if  she  fulfilled  her 
contract  and  acted  in  good  faith  with  the  bank. 

3.  That  she  deceived  the  bank  in  representing  that  there  were  no 
incumbrances  or  liens  upon  her  real  estate  except  those  that  appeared 
in  the  mortgage  records,  when  she  knew  that  she  had  confessed  judg- 
ment for  a  large  sum  in  the  United  States  court,  which  would  render 
her  subsequent  incumbrances  of  little  or  no  value. 

These  facts  coming  to  tl^e  knowledge  of  Alton,  who  held  her  relin- 
quishment as  security  for  her  indebtedness,  and  was  otherwise  liable 
as  a  bank  officer  for  a  large  sum  of  money  borrowed  for  her  and  guar- 
anteed by  the  bank,  justified  him  in  using  the  relinquishment,  and 
entering  the  land  as  a  partial  recoupment  for  his  losses,  for  Mrs. 
Osborne's  failure  was  then  fully  apparent,  as  she  had  forfeited  all 
claims  for  a  return  of  her  security. 

Eelinquishments  of  entries,  while  not  encouraged  by  the  govern- 
ment, are  often  recognized,  and  money  paid  out  for  a  relinquishment, 
\i\  order  to  clear  the  records  for  an  intending  entryraan,  is  often  taken 
as  an  element  of  good  faith,  and  an  evidence  of  good  intention  to 
comply  with  the  law. 

The  relinquishment  in  this  case  was  given  as  an  earnest  of  good 
faith  on  the  part  of  a  creditor  that  a  debt  would  be  paid;  if  the  debt 
were  paid  in  good  faith,  it  was  not  to  be  used;  if  not  paid,  or  if  the 
creditor  failed  to  comply  in  good  faith  with  her  agreements  and  cov*- 
enants,  it  was  to  be  used.  The  debtor  failed  in  every  respect,  the 
relinquishment  was  filed,  and  her  entry  canceled,  and  she  afterwards 
in  a  suit  in  chancery  prayed  credit  for  the  full  value  of  the  land. 

She  is  completely  estopped  from  asking  a  reinstatement  of  her  entry. 
The  rights  of  a  third  party  intervened  after  more  than  three  years  had 
elapsed  between  her  relinquishment  and  application  for  reinstatement. 

For  reasons  above  given,  the  decision  appealed  from  must  be,  and  it 
is  hereby,  affirmed. 
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Betts  v.  Shumakeb. 

Motion  for  review  of  departmental  decision  of  December  4, 1895, 21 
Tj.  D.,  461,  deuied  by  Acting  Secretary  Reynolds,  March  27, 1896. 


SCHOOL  INDEMNITY  SEL.ECTIOX-MINERAL.  RETURN. 

State  of  California. 

An  application  to  select  as  school  indemnity  land  returned  as  mineral  cannot  be 
filed  and  allowed  until  after  due  notice  of  intention  to  make  such  application, 
and  the  submission  of  affirmative  proof  as  to  the  non-mineral  character  of  the 
land. 

The  *^  affirmative  proof  thus  required  should  be  ample,  and  may  consist  of  the  affi- 
davit of  the  applicant  supported  by  the  affidavits  of  two  or  more  persons  whose 
acquaintance  with  the  character  of  land  is  derived  from  a  carefiil  personal 
examination  of  each  ten  acre  tract  thereof. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

March  ^,  1896.  (B.  B.  Jr.) 

The  land  involved,  as  shown  by  the  record,  is  KW.  J  Sec.  34,  SW.  J 
SW.  i  Sec.  27,  SE.  i  SE.  i  Sec.  28,  N.  i  NE.  i  SW.  i  N W.  i,  :N  W.  J  SW.  J 
Sec.  33,  NE.  J  SE.  J  Sec.  32,  W.  i  SW.  i  Sec.  26,  SE.  J  SE.  i  Sec.  27,  and 
N.  i  NE.  i  Sec.  34,  all  in  T.  7  N.  R.  13  E.  M.  D.  M.  Sacramento,  Cali- 
fornia land  district,  and  all  returned  by  the  U.  S.  surveyor  general  as 
mineral  land. 

On  November  9, 1894,  the  State  of  California  by  its  surveyor  general 
presented  applications  Nos.  2408, 2409  and  2410,  for  the  above  described 
tracts  as  indemnity  school  selections,  which  applications  were  rejected 
by  the  local  ofQce  on  the  ground  that  the  land  was  not  subject  to  such 
selection  ^'  until  the  mineral  return  thereof  is  disproved  at  a  hearing 
held  for  that  purpose."  Upon  appeal  your  office,  March  6, 1895,  sus- 
tained the  local  office  in  its  rejection  of  said  applications,  deciding  that 

The  case  is  clearly  within  the  rule  contained  in  the  last  part  of  the  first  subdivi- 
sion of  paragraph  110  of  the  mining  circular  as  amended  July  2  (9),  1894, 19  L.  D.21, 
and  that  had  the  said  rule  been  followed,  and  had  there  been  filed  '*no  allegatioDs'' 
that  the  land  is  mineral  in  character,  the  selections  if  otherwise  regular  might  bare 
been  approved  without  a  hearing. 

The  State  appeals  from  the  decision  of  your  office  assigning  error  as 
follows: 

I.  It  was  error  to  refuse  to  accept  the  said  indemnity  selections  and  thereupon 
order  a  hearing  to  determine  whether  as  a  matter  of  fact  said  land  was  of  the  char- 
acter returned  by  the  U.  S.  surveyor  general,  or  whether  it  was  agricultural  io 
character. 

II.  It  was  error  to  hold  that  land  returned  as  mineral  by  the  U.  8.  sorveyor  gen- 
>eral  is  not  subject  to  indemnity  selection  subject  to  adjudication  as  to  its  character. 

III.  It  was  error  to  summarily  reject  the  indemnity  selections. 
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In  Mining  Co.  v.  Consolidated  Co.  (102  U.  S.  167)  the  supreme  coart, 
coiistmiiig  the  act  of  March  3, 1853,  (10  Stat.,  244)  granting  the  six- 
teenth and  thirty  sixth  section  of  public  lauds  in  California  to  that 
state  for  school  purposes,  with  right  of  iudemuity  selection,  held  that 
only  agricultural  lands  could  be  taken  by  the  state  thereunder,  mineral 
lands  being  expressly  excepted  from  the  operation  of  the  grant.  See 
also  in  the  connection  Mullen  v.  United  States  (118  U.  S.  271).  The 
present  case,  therefore,  under  the  instructions  of  July  9, 1894,  (19  L.  D. 
21  and  23),  the  land  having  been  returned  as  mineral,  falls  clearly,  as 
stated  in  the  decision  of  your  office,  within  the  rule  therein  indicated, 
which  is  as  follows : 

Iq  case  of  application  to  enter,  locate,  or  select  such  lands  as  agrlcaltural,  under 
laws  ill  which  the  submission  of  final  proof  after  due  publication  and  posting  is  not 
rt^qnired,  notice  thereof  must  first  be  given  by  publication  for  thirty  days  and  post- 
ing in  the  local  office  during  the  same  period,  and  affirmative  proof  as  to  the  charac- 
ter of  the  land  submitted.  In  the  absence  of  allegations  that  the  land  is  mineral, 
and  npon  compliance  with  this  requirement,  the  entry,  location,  or  selection  will  be 
allowed,  if  otherwise  regular.  (Mining  Regulations,  approved  December  10,  1891, 
page  36). 

This  rule  it  will  be  observed  has  reference  to  proceedings  before  the 
local  office,  and  concerns  land  the  character  of  which  has  been  fixed  as 
mineral  by  the  return  of  the  surveyor  geueral.  While  this  character 
attaches  to  the  land  it  is  not  subject  to  selection  as  school  land  nor 
under  any  other  than  the  miniug  laws.  No  application  to  select  it  as 
school  land  can  be  received  until  its  character  is  chauged  to  agricul- 
tural in  the  manner  provided  by  the  said  rule.  The  notice  required  is 
therefore  a  notice  of  intention  to  apply  for  the  land.  When  this  has  been 
given  in  the  manuer  pointed  out  and  for  the  time  si)ecifled  and  the 
affirmative  proof  submitted,  then  and  not  until  then,  and  in  the  absence 
of  allegations  that  the  land  is  mineral,  the  application  may  be  filed, 
and,  if  otherwise  regular,  allowed.  The  "  affirmative  proof"  under  the 
rule  should  be  ample  and  may  consist  of  the  affidavit  of  the  applicant 
supx)orted  by  the  affidavits  of  two  or  more  persons  whose  acquaintance 
with  the  character  of  the  land  is  derived  from  a  careful  personal  exam- 
ination of  each  ten  acre  tract  thereof.  The  decision  of  your  office  is 
affirmed  in  accordance  with  the  interpretation  herein  given  to  the  rule 
upon  which  it  is  based. 


HOM£ST£AD  EXTRY-HEIRS— ADMrS-JSTRATOR-FIXAL.  PROOF. 

Tracy  r.  Schoenau. 

lu  the  completion  of  a  homestead  entry  where  the  entryman  and  his  widow  are 
dead,  with  adult  and  minor  children  surviving,  the  mode  of  procedure  is  deter- 
mined hy  section  2291,  R.  S.,  and  the  adnit,  as  well  as  the  minor  children,  will 
take  thereunder. 


404  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Where  final  homestead  proof  is  Bubmitted  by  one  who  is  the  administrator  of  the 
estate  of  a  deceased  homesteader,  and  also  heir  of  the  decedent,  such  proof 
should  be  regarded  as  having  been  made  by  said  party  in  his  capacity  as  heir, 
and  therefore  authorized  by  law. 

Acting  Secretary  Reynolds  to  tJis  Commissioner  of  the  General  Land  Office^ 
(J.  I.  HO  March  26, 1896.  (E.  AI.  R.) 

This  case  involves  the  SB.  i  of  Sec.  20,  T.  34  N.,  R.  26  W.,  St  Cloud 
land  district,  Minnesota. 

The  record  shows  that  Henry  Scboenau  made  homestead  entry  July 
16, 1885,  for  the  above  described  tract,  and  that  he  died  in  the  year 
1887,  leaving  several  children,  two  of  whom  were  minors.  His  wife 
died  a  short  time  prior  to  his  death. 

In  the  month  of  April,  1893,  Harmon  6.  Tracy  filed  his  aftidavit  uf 
contest  alleging 

that  the  said  Henry  Schoenau  has  wholly  abandoned  said  tract;  that  he  has 
changed  his  residence  therefrom  for  more  than  six  months  since  making  said  entry; 
that  said  tract  is  not  .settled  upon  und  cultivated  by  said  party  as  required  i>y  ]sw; 
that  Hubert  Schoenau,  of  Minneapolis,  is  the  duly  appointed  administrator  of  the 
estate  of  the  said  deceased,  etc. 

Notice  was  issued  and  an  attempt  was  made  to  have  })ersonal  ser\iee 
upon  Hubert  Scboenau,  a  son  of  the  deceased  entryman,  and  the  execu- 
tor of  the  will  of  Henry  Schoenau.  Subsequently,  it  was  ascertained 
that  there  was  not  sufficient  time  in  which  to  make  service,  and  the 
notice  was  returned  in  order  that  a  new  date  might  be  fixed. 

Prior  to  this  being  done,  Hubert  Schoenau  on  June  15,  1893,  gave 
notice  that  he  would  offer  final  proof  on  August  8,  following.  The 
notice  recites  as  ''executor  of  the  last  will  and  testament  of  Henty 
Schoenau,"  but  this  recitation  is  not  in  the  handwriting  of  Hubert 
Schoenau,  but  apparently  in  that  of  the  register  of  the  land  office. 

At  the  time  set,  Tracy  appeared  with  his  witnesses  and  protested 
against  the  acceptance  of  the  proof,  and  on  November  18,  1893,  the 
local  officers  rendered  their  decision  wherein  tbey  recommended  that 
the  protest  be  sustained,  the  final  proof  rejected  (ind  the  entry  canceled. 
From  this  decision  Hubert  Schoenau  appealed,  and  on  November  27, 
1894,  your  office  decision  rejected  the  proof  for  the  reason  that  it  was 
submitted  by  Schoenau  as  administrator,  and  was,  therefore  invalid, 
and  the  local  officers  were  directed  to  notify  Tracy  that  he  would  be 
allowed  sixty  days  in  which  to  serve  notice  of  contest  on  the  heirs  of 
Henry  Schoenau,  deceased,  and  pi'oceed  anew  with  the  contest,  and 
that  if  he  should  fail  within  that  time  to  take  such  action  thev  were 
further  directed  to  notify  the  heirs  of  Henry  Schoenau  that  they  would 
be  given  thirty  days  in  which  to  show  cause  why  the  entry  should  not 
be  canceled  for  expiration  of  the  statutory  period. 

Appeal  by  Hubert  Schoenau  brings  the  case  to  the  Department 
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Section  2291  of  the  Revised  Statutes,  which  follows  those  sections 
providiug  for  homestead  entries,  provides: 

Nu  certificate,  however,  shall  be  giveu,  or  patent  issued  therefor,  until  the  expira- 
tion of  live  3*earsfrom  the  date  of  such  entry ;  and  if  at  the  expiration  of  such  time, 
or  at  any  time  within  two  years  thereafter,  the  person  making  such  entry,  or  if  he 
be  <lcad,  his  widow,  or  in  case  of  her  death,  his  heirs  or  devisee;  or  in  case  of  a 
widow  making  snch  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by  two 
credible  witnesses  that  he,  she,  or  they  have  resided  .upon  or  cultivated  the  same 
for  the  term  of  five  years  immediately  succeeding  the  time  of  filing  the  affidavit,  and 
makes  affidavit  t]iat  no  part  of  such  land  has  been  alienated  except  as  provided  in 
8e<-tinn  twenty-two  hundred  and  eighty-eight,  and  that  he«  she,  or  they  will  bear 
true  allegiance  to  the  government  of  the  United  States;  then  in  such  case  he,  she,  or 
they,  if  at  that  time  citizens  of  the  United  States  shall  be  entitled  to  a  patent  as  in 
other  cases  provided  by  law. 

The  next  section  (2292)  is  as  follows: 

In  case  of  the  death  of  both  father  and  mother,  leaving  an  infant  child^  or  children 
under  twenty-one  years  of  age,  the  right  and  fee  shall  inure  to  the  benefit  of  such 
infant  child  or  children;  and  the  executor,  administrator,  or  guardian,  may,  at  any 
time  within  two  yeard  after  the  death  of  the  surviving  parent,  and  in  accordance 
with  the  laws  of  the  State  in  which  such  children,  for  the  time  being,  have  their 
domicile,  sell  the  land  for  the  benefit  of  such  infants,  but  for  no  other  purpose;  and 
the  purchaser  shall  acquire  the  absolute  title  by  the  purchase,  and  be  entitled  to  a 
patent  from  the  United  States  on  the  payment  of  the  office  fees  and  sum  of  money 
above  specified. 

The  two  sections  have  been  thus  fully  set  out,  as  upon  a  construction 
of  them  depends  the  right  of  the  parties.  It  will  be  noticed  that  sec- 
tion 2291,  provides,  in  the  event  of  the  death  of  the  entryman,  that  his 
widow,  or  in  case  of  her  death,  the  heirs  or  devisee,  might  make  proof. 

Section  2292  refers  to  a  case  wliere  both  parents  are  dead  and  leave 
minor  children. 

The  case  at  bar  is  one  where  both  parents  are  dead,  leaving  both 
adult  and  minor  heirs. 

It  is  one  of  the  contentions  of  the  appellant  that  under  the  last 
section  quoted,  the  land  involved  inured  to  the  benefit  of  the  minor 
children.  If  there  were  no  construction  of  the  sections  by  recognized 
authority,  the  question  would  be  difficult  of  answer,  but  it  is  met  fully 
in  th^  decision  of  the  supreme  court  in  the  case  of  Bernier  v,  Bernier 
(147  U.  9.,  242),  where  it  was  held,  inter  alia, 

Section  2202  of  the  Revised  Statutes  was  only  intended  to  give  to  infant  children 
the  benefit  of  the  homestead  entry,  and  to  relieve  tbem,  becaiise  of  their  infancy, 
from  the  necessity  of  proving  the  conditions  required  when  there  are  only  adults,  or 
adults  and  minors  mentioned  in  2291,  and  to  allow  a  sale  of  the  land  within  a  pre- 
scribed period  for  their  benefit. 

Mr.  Justice  Field  in  delivering  the  opinion  of  the  court  says,  page 
246: 

Section  2291  provides  that  the  certificate  and  patent  in  case  of  the  death  of  father 
and  mother,  shall,  upon  the  proofs  required  being  made,  be  issued  to  the  heirs  of  the 
deceased  party  making  the  entry,  a  provision  which  embraces  children  that  are 
(uiuors,  as  well  as  adnljts. 


406  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Section  2292,  in  providing  oqly  for  minor  heirs,  must  be  construed,  not  as  repeal- 
ing tlie  provisions  of  section  2291,  but  as  in  liarmony  witli  tbem  and  as  only  intended 
to  give  the  fee  of  the  land  to  the  minor  children  ezclnsively,  when  there  are  no  other 
heirs. 

And  again,  ''If  there  are  adults  as  well  as  minor  heirs"  which  is  the 
case  in  the  cause  at  bar, 

the  conditions  under  which  such  claim  will  be  perfected  and  patent  issued  are  dif- 
ferent from  the  conditions  required  where  there  are  only  minor  heirs  and  both  par- 
ents are  deceased.  In  the  one  the  proof  is  to  extend  to  that  of  residence  upon  the 
property,  or  its  cultivation  for  the  term  of  five  years,  and  show  that  no  part  of  the 
land  has  been  alienated  except  in  the  instances  specified,  and  the  applicant's  citizen- 
ship and  loyalty  to  the  government  of  the  United  States;  but  in  the  other  case, 
where  there  are  no  adult  heirs  and  only  minor  heirs  and  both  parents  are  deceased, 
the  requirements  exacted  in  the  first  ease  are  omitted  and  a  sale  of  the  land  within 
two  years  after  the  death  of  the  surviving  parent  is  authorized  for  the  benefit  of  the 
iufantH. 

That  issue  has  therefore  been  determined  and  where  there  arp.  both 
adult  and  minor  children  and  both  parents  are  deceased,  the  rights  of 
the  cliildren  and  the  mode  of  procedure  is  determined  under  section 
2291,  and  not  under  2292  of  the  Revised  Statutes,  and  the  adult  as  well 
as  minor  children  will  take.    Berni^r  r.  Bernier,  supra. 

As  has  been  set  out,  the  decision  appealed  from  held  that  the  proof 
submitted  was  made  by  Hubert  Schoenau,  as  administrator,  and  not 
heir-nt-law,  and  you  set  out  the  following  facts  as  showing  in  wbafc 
capacity  the  proof  was  made. 

The  record  of  this  case  shows  that  the  notice  of  intention  to  make  final  proof  was 
given  l»y  Hubert  Schoeuaii,  executor  of  the  last  will  and  testament  of  Henry  Schoe- 
nau, deceased.  The  notice  for  publication  recites  that  Hubert  Schoenau,  deceased, 
had  filed  his  notice  of  intention  to  make  final  proof.  In  his  proof  it  is  recited  that 
Hubert  Schoenau,  executor  of  the  last  will  and  testament  of  Henry  Schoenaa, 
deceased,  being  called  as  a  witness  in  his  own  behalf,  testified  as  follows,  etc. 

Each  witness  is  recited  as  being  called  in  support  of  the  homestead  entry  of  Hubert 
Schoenau,  executor  of  tho  last  will  and  testament  of  Henry  Schoenau,  deceased. 
Hubert  Schoenau  tenders  his  letters  testamentary  with  his  f)nal  proof.  The  apjieal 
is  made  by  Hubert  Schoenau  as  administrator  of  the  estate  of  Henry  Schoenau, 
deceased.  A  motion  is  on  file  to  dismiss  such  appeal,  a  reply  to  which  is  also  on  file 
in  which  Schoenau's  attorney  states  the  case  as  Harmon  G.  Tracy,  protestant,  r. 
Hubert  Schoenau,  as  administrator  of  the  estate  of  Henry  Schoenau,  deceased. 

I  do  not  concur  in  the  conclusion  reached  in  the  former  judgment. 
The  facts  set  forth  by  your  office  decision  are  in  great  measure  destroyed 
as  authority,  by  the  statement  that  the  record  as  made  was  made  by 
the  local  officers,  and  not  by  Hubert  Schoenau,  except  in  the  instance 
of  the  style  of  the  appeal,  which  it  is  alleged  was  so  styled  in  order  to 
harmonize  with  the  record  as  then  already  made.  This  is  a  case  where 
a  party  clothed  in  different  capacities  does  an  act  which  m  one  capa- 
city would  be  without  force  and  effect,  and  if  done  in  another  capacity 
would  have  a  legal  effect.  When  such  facts  exist,  the  courts  will 
ftPP^y  the  doctrine  of  ut  res  magis  raleat  quam  pereat.  The  courts  seek 
to  maintain  and  uphold  all  instruments  submitted  for  construction. 
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In  Kelly  i\  Calhoun  (95  U.  S.,  710),  the  court  said,  through  Mr.  Jus- 
tice Swayne,  page  713: 

It  should  he  the  aim  of  courts,  in  cases  like  this,  to  preserve  and  not  to  destroy. 
Sir  Matthew'  Hale  said  they  should  he  astute  to  lind  means  to  make  such  acts  effec- 
tual, according  to  the  honest  intent  of  the  parties.     Row  r.  Tramnor,  Willes,  682. 

In  Warner  et  al.  v.  Connecticut  Mutual  Life  Insurance  Company  (109 
U.  S.,  357),  Mr.  Justice  Matthews,  speaking  for  the  court,  said,  pag» 

aes: 

We  can  not  douht  that  Cyreuins  Beers,  iu  the  agreement  of  Fehruary  24,  1894, 
intended  to  exert  whatever  power  had  been  conferred  upon  him  by  the  will  of  his 
wife  to  continue  in  force  the  mortgage  to  the  appellee,  as  an  encumbrance  upon  her 
estate,  for  the  reason  that  it  is  apon  that  supposition  alone  that  it  can  have  its  dae 
legal  effect,  ut  res  nrngia  raleat  quam  pereat,  and  by  force  of  the  rules  which  wo  have 
seen  ought  to  govern  in  such  caaes,  we  hold  that  if  the  agreement,  as  made,  is  within 
the  scope  of  the  ])Ower,  it  must  be  regarded  as  a  valid  execution  of  it. 

What  was  the  intent  of  Hubert  Schoenau  in  making  this  proof? 
Evidently,  to  comply  with  the  law  as  he  understood  it,  in  order  to 
protect  the  heirs  of  the  deceased  entrymau.    If  the  proof  submitted  by 
him  be  viewed  simply  from  the  standpoint  that  he  made  it  as  executor, 
then,  under  Carlson's  heirs  (16  L.  D.,  556)^  it  was  a  futile  act,  but  if 
made  by  liim  as  heirat-law,  the  proof,  if  in  other  respect  showing  com- 
pliance with  the  homestead  law,  would  protect  the  rights  of  the  heirs* 
Even  if  it  were  shown  that  the  entries  made  in  the  record  were  so- 
made  as  the  result  of  the  directions  of  the  appellant,  still  they  might 
be  held  to  be  only  descriptive  or  immaterial  variations.    Under  the 
broad  rule  laid  down  by  the  supreme  court  in  the  cases  cited,  I  am  led 
to  believe  that  it  would  be  erroneous  to  lay  down  so  technical  a  con*^ 
struction.     It  is  the  duty  of  the  court  to  seek  to  find  grounds  upon 
which  to  sustain  such  actions  as  that  now  pending  in  the  case  at  bar, 
ai^  not  to  take  a  technical  view  of  them.    The  protestant  cannot  be 
heard  to  object  to  the  form  of  the  proof.    He  can  only  urge  its  insuffi- 
ciency, and  that  question  is  not  now  being  considered. 

The  decision  appealed  from  is  reversed,  and  the  case  is  returned  te 
you  for  such  action  upon  the  proof  of  Hubert  Schoenau,  as,  after  an 
examination  of  it  upon  its  merits,  may  seem  just  and  proper  to  you  in 
view  of  the  protest  of  Tracy,  and  the  expressions  herein  contained. 
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RAILROAD    GRANT— SETTLEMENT    RIGHT— RESIDENCE. 

Halling  V.  Central  Pacific  R.  R.  Co. 

A  claim  that  land  is  excepted  from  the  grant  to  the  Central  Pacific  on  account  of 
adverse  oconpnncy  can  not  be  recognized,  if  it  does  not  appear  that  residence 
was  established  prior  to  the  time  when  the  grant  became  effective. 

Acting  Secretary  Reynolds  to  the  Gommusioner  of  the  General  Land  Office^ 

March  27,  1896.  (E.  M.  B.) 

This  case  involves  the  SW,  J  of  Sec.  35,  T.  11  X.,  R.  3  W.,  Salt  Lake 
City  land  district,  Utah.    . 

The  record  shows  that  in  May,  1892,  John  Halling  made  homestead 
application  for  the  above  described  tract.  The  ai>plication  was  accom- 
panied by  a  corroborated  affidavit  alleging  in  substance  that  he  went 
upon  the  land  in  1S6G,  with  the  intention  of  appropriating  it  for  his  own 
use,  as  a  home ;  that  ho  x)lowed  that  year  the  entire  surface  of  that  sec- 
tion and  put  it  in  crop;  that  in  1868  he  built  a  corral,  and  in  1869  he 
built  a  dwelling  house  upon  the  land,  which  he  occupied  as  a  residence; 
that  he  has  cultivated  the  land,  or  a  portion  thereof,  ever  since  1866. 

Upon  this,  your  office  onlered  a  hearing  to  determine  the  status  of 
the  land  on  Ocitober  20, 1868,  the  date  of  the  definite  location  of  the  line 
of  the  Central  Pacific  railway  company.  Hearing  was  consequently 
had  in  the  fall  of  1892  and  the  local  officers  rendered  their  decision 
holding  that  on  October  20, 1868,  the  plaintiff  was  a  qualified  appUcant 
by  reason  of  having  filed  his  declaration  of  intention  to  l)ecome  a  citi- 
zen and  that  he  was  at  that  time  a  settler  upon  the  land,  and  recom* 
mended  the  allowance  of  Halling^s  homestead  application. 

Upon  appeal  by  the  company  on  February  12,  1894,  your  office 
affirmed  the  action  of  the  local  officers.  A  motion  for  review  having 
been  filed  on  February  2, 1895,  your  office  reversed  its  former  action 
and  rejected  the  application  of  Hailing;  from  which  action  Halling 
appealed  to  the  Department. 

Your  office  decision  states  that  your  records  show  that  on  May  14, 
1869,  one  Lars  Christiansen  filed  declaratory  statement  for  the  tract  in 
question,  alleging  settlement  tbereon  on  May  4, 1869;  that  the  railroad 
company  contested  this  filing,  and  that  notice  issued  by  registered  mail 
August  22, 18*^5,  to  Lars  Christiansen,  which  was  never  delivered. 

At  the  time  appointed  for  a  hearing  December  26, 1885,  no  appearance 
was  made  by  Christiansen  and  the  case  was  continued  until  January  15, 
1886,  when  Christiansen  being  absent  the  evidence  of  one  Lee  and 
Ousley  was  submitted  in  evidence.  This  record  being  transmitted  to 
your  office  on  March  17, 1888,  Christiansen's  filing  was  canceled  and  on 
April  8, 1888,  the  company  listed  the  land. 

The  examination  of  the  evidence  in  this  case  shows  that  prior  to  the 
attachment  of  the  company's  rights  by  reason  of  its  definite  location 
on  October  20,  1868,  and  during  the  years  1866,  1867  and  1868,  the 
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appellant  was  in  x>ossessiou  of  all  of  that  portion  of  the  land  involved^ 
cultivated  it  and  raised  crops  thereon,  but  it  does  not  appear  that  he 
ever  established  residence  thereon  prior  to  October  20, 1868,  or  for  that 
matter,  at  any  period  since  that  time.  Whenever  he  slept  on  the  land 
prior  to  the  filing  of  the  map  of  definite  location,  it  was  in  a  wagon,  and 
while  it  appears  that  a  house  was  built  by  himself  and  Christiansen  in 
1869,  it  does  not  appear  that  there  was  ever  any  fumitore  in  it  or  that 
he  ever  resided  in  it,  or  that  he  ever  claimed  a  home  other  than  that  at 
Brighani  City,  twelve  miles  away. 

The  question  therefore  ])resented  for  solution  is  whether  such  occu- 
pation, coltivatiou  and  improvements  in  the  absence  of  residence,  would 
serve  to  except  the  land  from  the  operation  of  the  grant  in  behalf  of 
the  Central  Pacific  railway  company. 

The  act  of  July  1,  1862,  in  behalf  of  said  company,  granted  certain 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
the  Missouri  river  to  the  Pacific  ocean,  the  third  section  of  which  act 
excepts  from  the  grant  lands  to  which  a  pre-emption  or  homestead 
claim  may  have  attached  at  the  time  said  road  was  definitely  fixed.  It 
does  not  appear  that  mere  occupancy  would  be  sufficient  to  cause  this 
exception.  No  rights  can  be  acquired  under  either  the  pre-emption  or 
homestead  laws  by  mere  occupation  or  cultivation ;  residence  is  essen- 
tial in  both,  and  no  residence  having  been  shown  in  this  case,  prior  to 
the  date  of  definite  location  of  the  Central  Pacific  railway,  or  within 
ninety  days  or  a  reasonable  time  thereafter,  I  am  led  to  hold  that  your 
office  decision  appealed  from  was  not  in  error  in  rejecting  the  application 
of  John  Hailing  to  homestead  this  tract. 

It  being  found  that  no  residence  was  established  by  Hailing  prior  to 
the  date  upon  which  the  rights  of  the  road  attached,  it  becomes  iinnec- 
essary  to  pass  upon  the  question  of  his  qualification  as  a  pre-eniptor. 

The  declaratory  statement  of  Christiansen  alleging  as  it  did  settle- 
ment subsequent  to  October  20,  1868,  and  having  been  canceled  upon 
a  salt  brought  at  the  instance  of  the  Central  Pacific  railway  com- 
pany, did  not  serve  to  except  this  land  from  the  operation  of  the 
grant.    The  decision  appealed  from  is  accordingly  affirmed. 


MIXING  C'LAIM— PLACER  LOC'ATIOX-DISCOVERT. 

Keins  V,  Murray. 

In  the  location  of  a  placer  claim  on  surveyed  land  it  in  not  necessary  to  mark  the 
bonndaries  of  the  claim  on  the  ground. 

The  fact  that  land  is  returned  as  mineral  does  not  obviate  the  necessity  of  a  discov- 
ery as  the  basis  of  a  placer  location. 

Acting  Secretary  Reynolds  to  the  GommiB»ioner  of  the  General  Land  Office^ 

March  27,  1896.  (P.  J.  0.) 

The  record  in  this  case  shows  that  James  A.  Murray  and  others 
located,  nuder  the  placer  mining  law,  on  November  6,  1879,  the  NW.  J 
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of  the  SW.  J  and  the  SW.  J  of  the  SW.  J  of  See.  8,  Tp.  3  N.,  R.  7  W^ 
Helena,  Montana,  land  district.  The  approved  township  plat  was  filed 
June  27, 1877,  and  the  tracts  were  also  indicated  on  the  plats  as  lots 
3, 4,  and  5,  becanse  of  the  fact  that  two  mining  claims  and  mill-site  had 
been  located  thereon  and  patented. 

On  January  21, 1880,  Murray,  having  meantime  acquired  the  interests 
of  his  co-locators,  applied  for  patent  for  the  tracts,  describing  them  as 
lots  Nos.  3,  4,  and  5,  etc.  During  the  period  of  publication  several 
protests  and  adverses  were  filed,  upon  some  of  which  suits  were  insti- 
tuted.   These  cut  no  figure,  however,  in  this  controversy. 

On  May  8,  1893,  John  P.  Reins  filed  a  corroborated  protest,  in  which 
it  is  alleged,  among  other  things,  that  there  was  never  any  discovery 
on  said  placer  claim  upon  which  to  make  a  location;  that  there  has 
never  been  any  mining  improvements  placed  thereon  by  applicant; 
that  the  annual  assessment  work  since  location  has  not  been  x)erformed; 
that  the  tracts  are  not  placer  mining  land;  and  that  there  are  several 
lode  claims  located  thereon.  The  protestant  alleges  that  he  discovered 
a  vein  of  quartz  on  said  tracts  April  13,  1893,  which  he  located  as  the 
Combination  lode. 

A  hearing  was  ordered,  the  testimony  taken  before  a  notary  public, 
and  on  consideration  the  local  officers  decided  that  the  placer  claim 
was  invalid  because  it  had  not  been  staked  and  marked  on  the  ground, 
and  recommended  that  the  application  for  patent  be  rejected.  On 
appeal,  your  office,  by  letter  of  October  20, 1894,  held  that  the  location 
by  legal  subdivisions  was  lawful,  but  decided  that  contestant  had  failed 
to  show  that  lodes  existed  within  the  placer  claim  at  date  of  applica- 
tion,  or  that  the  applicant  had  failed  to  comply  with  the  law  in  the  ma^ 
ter  of  expenditures.    The  protest  was  therefore  dismissed. 

A  motion  for  review  of  this  judgment  was  presented,  and  on  consid- 
eration it  was  held,  by  letter  of  February  11,  1895,  that  your  former 
decision  that  a  placer  claim  might  be  taken  up  by  legal  subdivisions, 
and  did  not  have  to  be  staked  or  marked  on  the  ground,  would  be 
adhered  to.  It  was  decided,  however,  on  further  examination,  that 
there  was  no  discovery  of  mineral  upon  which  to  locate  the  placer 
claim,  and  for  this  reason  the  motion  for  review  was  sustained  and  tie 
former  judgment  revoked. 

The  case  comes  before  the  Department  on  the  appeal  of  the  applicant, 
and  the  ruling  on  the  two  points  mentioned,  as  well  as  others,  is  8])ec- 
ified  as  erroneous. 

Section  2324  of  the  Eevised  Statutes  demands  that  <<the  location  mast 
be  distinctly  marked  on  the  ground  so  that  its  boundaries  can  be  read- 
ily traced."  This  requirement  is  specially  in  reference  to  lode  claims, 
and  its  sole  purpose  is  to  define  on  the  surface  of  the  ground  the  terri- 
tory claimed.  In  addition  to  this,  a  location  certificate  must  be  recorded, 
which,  among  other  things,  shall  contain  "such  a  description  of  the 
claim  or  claims  located  by  reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claim." 
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Section  2329  of  the  Revised  Statutes,  in  relation  to  the  location  of 
placers,  provides  that  they  may  be  located  and  patented 

nnder  like  cironmstances  and  conditions,  and  upon  similar  proceedings,  as  are  pro- 
vided for  vein  or  lode  claims ;  but  where  the  lands  bave  been  previously  surveyed 
by  the  United  States,  the  entry  in  ito  exterior  limits  shall  conform  to  the  legal 
Rubdiviaions  of  the  public  lands. 

The  "like  circamstauces  and  conditions"  referred  to  in  this  section 
clearly  apply  only  to  discovery,  location,  and,  where  the  location  is 
made  on  unsnrveyed  lands,  marking  the  boundaries  of  the  same  as  of  a 
lode  claim,  and  for  the  same  purpose,  as  defined  above.  It  does  not, 
in  my  judgment,  mean  that  when  the  placer  is  located  on  ^rveyed 
lands,  it  is  necessary  to  mark  the  boundaries.  There  is  no  purjwse  that 
can  be  subserved  by  so  doing.  The  public  surveys  are  as  permanent 
and  fixed  as  anything  can  be  in  that  line,  and  any  fractional  part  of  a 
section  can  be  readily  found  and  its  boundaries  ascertaiued  by  that 
method  for  all  time  to  come,  and  is  necessarily  more  stable  and  enduring 
than  marking  it  by  perishable  or  destructible  stakes  or  monuments. 

By  section  2330  "  legal  subdivisions  of  forty  acres  may  be  subdi- 
vided into  ten-acre  tracts,"  and  section  2331  provides  that,  where  the 
placer  claims  '^conform  to  legal  subdivisions,  no  inrther  survey  or 
plat  shall  be  required."  It  seems  to  me,  tlierefore,  that  it  is  clearly 
the  intention  of  the  statute  that  the  location  of  placer  claims  by  legal 
subdivisions  makes  the  marking  of  the  boundaries  an  idle  ceremony 
that  is  not  contemplated  by  the  law. 

In  the  finding  of  your  office  that  there  was  no  discovery  of  mineral 
on  which  to  make  the  placer  location,  I  concur.  The  testimony  of  the 
applicant  himself  is  conclusive  on  this  point.  He  says :  "  I  located  the 
ground  in  1879;  I  located  it  by  legal  subdivisions,  or  fractions  thereof, 
and  therefore  it  was  not  even  necessary  to  make  a  discovery,  the 
ground  having  been  returned  as  mineral  land."  The  fact  that  laud  is 
returned  as  mineral  by  the  surveyor-general  does  not  in  any  event 
avoid  the  necessity  of  a  discovery  of  mineral,  and  any  location  made 
without  a  discovery  as  required  by  statute  is  void.  It  may  be  said,  in 
addition,  that  the  applicant  also  admits  that  no  annual  work  was  done 
by,  or  for  him,  on  the  premises  from  the  date  of  location  to  the  year 
1892.  It  is  also  shown  that  there  has  never  been  any  discovery  at  any 
time  of  a  placer  mine  on  the  ground,  and  that  it  never  has  been  worked 
for  a  placer  deposit. 

In  view  of  this  it  is  not  deemed  necessary  to  discuss  any  other  ques- 
tiotis  suggested  by  the  appeal,  as  on  this  ground  the  application  must 
be  canceled. 
Tour  office  judgment  of  February  11, 1895,  is,  therefore,  affirmed. 
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DBSBRT  LAXD   EXTRT— COMPACTNESS-CHARACTER   OF  I-.V>T>. 

William  H.  Wheelee. 

In  (letermininj?  whether  a  desert  entry  comes  within  the  requirements  as  to  coiu|>Mt- 
nesB  the  topography  of  the  adjacent  tracts,  and  the  imsnitability  thereof  for 
purposes  of  agriculture,  may  be  taken  into  consideration. 

A  natural  growth  of  timber  occupying  a  narrow  non-irrigable  ridge  that  forms  a 
small  part  of  a  tract  om braced  within  a  desert  entry  will  not  be  held  to  defeat 
the  entry  as  improperly  allowed  for  lands  not  subject  to  such  appropriatioo. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

March  ^S,  1896,  (W.  M.  B.) 

On  December  16,  1892,  William  H.  Wheeler  made  desert  laud  entry 
for  the  E.  J  of  the  SE.  J;  the  E.  J  of  the  NE.  i;  the  ^"W\  J  of  the  XE.  J, 
Sec.  30,  and  the  S.  J  of  the  SE.  j!^  of  Sec.  25,  T.  46  N.,  R.  14  W.,  and  also 
the  unsurveyed  IS  W.  i  of  the  XW,  J  of  Sec.  31,  T.  46  N.,  E.  13  W.,  X.  M. 
P.  M.,  Moutrose  land  district,  Colorado,  which  appears  not  to  be  in  a 
compact  body. 

With  regard  to  the  question  of  compactness — in  your  office  letter  of 
November  7,  1894,  to  the  local  officers — you  say : 

Inform  the  claimant  that  he  must  show  cause,  in  the  form  of  an  affidavit,  vhy  he 
should  not  amend  his  entry ;  that  his  entry  cannot  be  allowed  to  stand  in  its  present 
form,  unless  he  can  furnish  the  clearest  proof  that  It  is  compact  according  to  the 
regulations  of  the  Department  from  time  to  time. 

To  meet  such  reouiremeut  the  claimant  in  due  time  forwarded  his 
own  affidavit  corroborated  by  two  witnesses,  wherein  it  was  stated  that: 

The  said  described  land  lies  between  the  hills  bordering  on  the  Rio  San  Miguel 
river  on  the  north  and  the  canon,  or  draw,  on  the  south,  that  he  made  the  entry  as 
compact  as  the  nature  of  the  land  would  permit  for  the  reason  that  the  adjacent 
tracts  are  in  rocky,  mountainous,  and  timbered  groiind,  not  susceptible  of  irrigation, 
hence  he  was  obliged  to  make  the  entry  in  its  present  form. 

In  your  office  decision  of  February  5,  1895,  wherein  Wheeler's  said 
entry  is  more  fully  considered  aud  discussed,  it  is  stated,  among  ether 
things,  that  the  field  notes  in  your  office  seem  to  bear  out,  for  the  most 
part,  the  statement  made  by  the  claimant  in  his  affidavit;  but  that  tbey 
show  that  the  land  is  rough  and  mountainous  between  sections  25  and 
36,  T.  46  N.,  E.  14  W.,  and  covered  with  heavy  pine,  soil  being  third 
rate;  and  also  that  the  land  between  section  36,  T.  46  N".,  R.  14  W.,  and 
section  31  T.  46  N.,  R.  13  W.,  is  high  and  mountainous,  heavily  tim- 
bered, soil  third  rate. 

It  appears  further  that  the  plats  do  not  show  any  stream  running 
through  or  near  the  lands  covered  by  the  entry. 

The  tract  in  question  contains  320  acres  and  is  one  and  one  quarter 
miles  in  length,  from  north  to  south,  and  three  quarters  of  a  mile  vide 
at  the  point  of  greatest  breadth,  from  east  to  west,  being  one  quarter 
of  a  mile  at  point  of  narrowest  breadth. 
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The  decision  of  your  office  of  date  November  7,  1894,  was  reaffirnied 
by  a  more  recent  oue  of  date  February  5,  lS9o, — ^rendereil  subsequent 
to  the  submission  by  Wheeler  of  what  would  seem  to  be  satisfactory 
proof  with  resi)ect  to  the  compactness  of  the  entry — wherein  it  was 
:ignin  held  that  the  entry  could  not  be  allowed  to  remain  in  its  original 
sliape;  Wheeler  being  allowed  sixty  days  within  which  to  amend  and 
adjust  his  entry  by  relinquishment  of  some  of  the  subdivisions  now 
claimed  by  him,  and  entry  of  others  sufficient  in  number,  with  addition 
of  those  retained  from  original  or  former  entry,  to  make  up  the  quan- 
tit}"  of  land  embraced  in  former  filing,  and  of  such  relative  position  to 
subdivisions  not  released,  as  to  cause  his  entry  to  cover  a  compact 
body  of  land. 

From  such  action  of  your  office  Wheeler  appealed  here,  alleging  that 
those  subdivisions  which  lie  contiguous  or  adjacent  to  those  already 
embraced  in  his  entry — which  if  added  thereto,  by  amendment  or  adjust- 
ment of  his  said  entry  as  would  cause  it  to  assume  a  compact  form — are 
mountainous  and  not  susceptible  of  irrigation  and  cultivation,  and  con- 
tends that  the  adjacent  subdivisions  hereinbefore  described  as  consti- 
tuting the  entry  in  its  present  form  are — under  existing  conditions — of 
such  compactness  as  has  received  the  approval  and  sanction  of  this 
Department  as  is  evidenced  by  its  more  recent  decisions. 

What  may  be  considered  compact  is  not  specifically  prescribed  in  the 
desert  land  act,  and  one  of  the  latest  departmental  decisions,  in  a  case 
in  point  with  the  one  at  bar  with  regard  to  the  requirement  under  the 
law  as  to  the  shape  of  a  tract  for  which  entry  is  made,  and  wherein  that 
question  is  discussed  at  length,  is  that  of  ex  parte  Thomas  Hunton  '11 
L.  D.,  27),  it  being  therein  held  that: 

It  is  impracticable  to  establish  inflexible  rules  which  shall  govern  the  shape  or  form 
of  an  entry.  Each  case  miist  depend  iipon  the  circumstances  surrounding  it,  and 
whether  an  entry  should  be  regarded  as  sufficiently  compact  to  answer  the  require- 
ments of  the  law  must  depend  largely  upon  the  nature  and  location  of  the  land, 
its  means  and  facilities  for  irrigation  and  the  rights  of  adjacent  and  surrounding 
en  try  men. 

The  entry  in  the  case  under  consideration,  so  far  as  compactness, 
8hai)e,  or  form  Jire  concerned  does  not  appear  to  be  quite  as  irregular 
or  unsymmetrieal  as  that  involved  in  the  case  just  cited;  the  tract  cov- 
ered by  this  last-named  entry  contains-640  acres  of  land;  lies  partly  in 
three  different  sections;  is  one  and  three  quarter  miles  in  length,  one 
mile  wide  sit  point  of  greatest  breadth,  and  one  quarter  mile  at  point  of 
narrowest  breadth. 

The  entry  made  by  Wheeler,  as  in  the  present  case,  cannot  be  con- 
sidered any  more  objectionable — with  respect  to  shape  and  compact- 
ness— than  that  made  by  Hunton,  or  that  made  by  William  Thompson, 
as  described  in  case  reiK)rted  in  8  L.  D.,  104,  and  those  of  a  similar 
character  allowed  in  some  other  cases  not  necessary  to  be  cited  herein. 

While  the  tract  covered  by  (claimant's  entry  may  not  be  circum- 
scribed or  confined  to  its  present  existing  form  by  adjacent  entries,  yet 
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its  boundaries  were,  as  appears  from  the  corroborated  affidavit  of 
appellant,  restricted  by  tbe  sabdivisions  adjacent  thereto  being  of  a 
ragged,  mountainous  character,  non-irrigable,  nntillable,  and  conse- 
quently unfit  for  purposes  of  agriculture.  The  stated  condition  and 
character  of  such  contiguous  tracts — necessary  to  give  to  the  tract 
entered  by  appellant  a  square  form,  if  added  thereto — ^will  be  consid- 
ered as  fully  sufficient  to  warrant  their  exclusion  from  his  entry,  and 
to  justify  the  allowance  of  the  said  entry  in  its  original  form. 

In  your  ofBce  decision  some  stress  is  placed  upon  the  fact,  as  evi 
denced  by  the  field  notes,  that  a  natural  growth  of  trees  or  timber  xrcs 
found  to  exist  upon  a  small  portion  of  the  tract  embraced  in  appellant's 
entry,  wliich  circumstance  you  conclude  would  tend  to  exclnde  tbe 
entire  tract  in  question  from  the  class  of  entries  denominated  as  desert 
land  by  virtue  of  restriction  contained  in  the  fourth  rule  or  requirement 
of  circular  of  the  General  Land  Office  of  1892,  page  30,  which  pre- 
scribes that:  ^^ Lands  containing  sufficient  moisture  to  produce  a 
natural  growth  of  trees  are  not  to  be  classed  as  desert  land." 

The  field  notes  show  that  the  timber  on  said  tract  was  found  upon  a 
broken,  mountainous  ridge  occupying  the  dividing  line  between  certain 
subdivisions — as  hereinbefore  described — on  the  extreme  northern  por- 
tion of  the  tract,  but  it  is  not  claimed  or  anywhere  shown  that  there  is 
a  natural  growth  of  trees  upon  any  portion  of  the.  main  body  of  the 
land,  covered  by  the  entry,  which  lies  far  below  the  mountainous  land 
forming  a  part  thereof,  and  which  only  is  susceptible  of  irrigation, 
and  which  in  fact  has  already,  as  it  would  appear,  been  irrigated  at 
considerable  expense  to  appellant. 

It  sometimes  happens  in  desert  land  districts  in  the  State  of  Colorado 
that  timber  and  smaller  trees  are  found  growing  upon  rocky  mountain- 
ous lands,  while  the  lower  lands  forming  the  plain  below,  in  close  prox- 
imity thereto,  will  not  produce  a  vegetable  growth,  or  agricoltaral 
products  of  any  kind  in  paying  quantities,  without  irrigation.  It  also 
happens  in  some  instances  that  while  upon  such  rocky,  broken  moun- 
tainous lands  a  natural  growth  of  timber  is  found,  still  it  is  also  trae 
that  when  land  of  said  character  is  denuded  of  such  growth  thereon 
that  it  does  not  possess  sufficient  moisture  to  yield  garden  or  field 
products  of  any  description  by  or  through  any  process  of  cultivation; 
and  lands  of  such  rocky  and  broken  character  cannot  be  irrigated  by 
reason  of  their  elevation. 

It  having  been  the  evident  object  and  purpose  of  the  desert  land  act 
to  authorize  and  permit  desert  laud  entry  to  be  made  of  lands  which 
could  not  be  cultivated  successfully,  nor  made  profitable  for'agriculta- 
ral  or  other  purposes  without  irrigation,  the  fact  that  an  inconsiderable 
portion  of  the  area  thereof  is  made  up  of  non-irrigable  mountainous 
land  of  the  character  jibove  described,  will  not  be  deemed  sufficient  to 
except  the  tract  filed  upon  from  desert  land  entry,  especially  when  the 
land  so  excluded  from  entry  is  only  susceptible  of  successful  cultiva- 
tion, or  profitable  use,  through  or  by  actual  irrigation. 
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For  the  foregoing  reasons  your  office  decision  disallowing  the  entry 
in  question  upon  tbe  grounds  therein  stated  is  hereby  reversed. 

It  npi^ears  from  the  record  that  there  is  no  adverse  claimant  to  the 
land  involved,  and  further  that  the  claimant  has  submitted  x)roof  and 
made  payment  on  his  said  entry  for  the  third  and  last  year,  and  the 
pajiers  transmitted  by  your  office  letter  "G''  of  May  13,  1895,  are  here- 
with returned  for  appropriate  action  in  the  case. 


8ECOT^I>   CJONTEST— HEIRS  OF   HOMESTEADER— RELINQUISHMENT. 

Agnew  v.  Moeton  et  al. 

A  second  contest  will  not  be  allowed  on  nn  issue  involved  in  the  iirst  and  finally  set- 
tled therein. 

A  contest  will  not  lie  against  an  entry  that  is  cauoeleil  of  record  prior  to  the  initia- 
tion of  the  adverse  proceeding. 

The  only  person  entitled  to  call  in  qnestiou  the  legality  of  a  relinquishment  of  a 
homestead  entry  oxecated  by  on  heir  of  tbe  entryman,  are  such  other  heirs  of 
the  deceased  as  may  be  qualified  to  consummate  the  entry. 

Tho  validity  of  a  subsequest  entry  of  the  land  so  released  will  not  be  questioned,  so 
far  OS  the  status  of  the  laud  at  tho  date  of  the  entry  is  concerned,  whero  such 
relinquishment  is  shown,  prima  fucie^  to  have  been  executed  by  the  only  qualified 
heir,  and  the  statutory  life  of  the  entry  thus  relinquished  has  expired. 

Acting  Secretary  Reynolds  to  the  Comminsioner  of  the  General  Land  Office^ 

March  28,  1896.  (W.  M.  W.) 

Tbe  case  of  Jesse  B.  Agnew  r.  Barney  Morton  and  Michael  Lally, 
involving  the  NE.  J  of  Sec.  34,  T.  17  S.,  R.  25  E.,  Visalia,  California, 
land  district,  on  the  appeal  of  said  Agnew  from  yoar  office  decision  of 
January  8, 1895,  has  been  considered. 

On  June  29, 1885,  Barney  Morton  made  homestead  entry  for  the  land 
in  question. 

On  December  12, 1887,  said  Agnew  filed  an  affidavit  of  contest  against 
Morton's  entry,  charging  abandonment,  change  of  residence,  etc.,  and 
that  Mortoir  had  died  <^  leaving  no  heirs  who  are  entitled  to  perfect  said 
entry.'* 

A  hearing  was  had,  and  the  case  reached  the  Department  through 
BQccessive  appeals,  and  on  September  2, 1891,  it  was  decided  adversely 
to  Agnew  and  in  favor  of  the  heirs  of  Morton  (see  13  L.  D.,  228) ;  and 
on  review  said  decision  was  adhered  to  on  February  19, 1892  (14  L.  D., 
205). 

On  May  13, 1892,  Bridget  Lally  filed  a  sworn  statement  in  the  local 
land  office  stating  that  she  is  a  sister  of  Barney  Morton,  who  made 
homestead  entry.  No.  3835,  June  29, 1885,  for  the  NE.  J  of  Sec.  34,  T.  17 
B.,  B.  25,  Visalia,  California,  land  district;  that  she  is  the  nearest  of 
kin  and  solo  heir  of  said  Barney  Morton,  who  died  in  the  county  of 
Tulare,  State  of  California,  on  or  about  the  21st  of  April,  1887; 

that  as  the  sole  heir  of  said  deceased  aud  the  nearest  of  kiu  thereof  residing  in  the 
United  States,  and  being  a  citizen  thereof,  she  does  hereby  grant,  devise  and  relin- 


416  DECISIONS   RELATING   TO   THE   PUBLIC    LANDS. 

quish  all  her  right,  titlo  niid  interest  in  and  to  the  land  described  in  reeeiTer's 
receipt  No.  3835,  an  affidavit  for  the  loss  of  which  is  hereto  attached,  to  the  govern- 
ment of  the  United  States,  and  asks  that  said  homestead  entry  be  canceled  upon  the 
records  of  the  United  States  land  office  at  Visalia,  California. 

Thereupon  the  local  officers,  on  the  same  day,  canceled  said  entry, 
and  Michael  Lally,  the  husband  of  Bridget  Lally,  made  homestead 
entry,  No.  8495,  for  said  land. 

On  the  1st  day  of  August,  1892,  Michael  Lally  filed  in  the  local  land 
office  an  affidavit  setting  forth, 

that  said  Barney  Morton  is  dead,  and  never  was  married;  that  he  left  no  widow 
or  minor  orphan  children  surviving  him  at  the  time  of  his  death,  or  any  heir  quali- 
fied to  claim  said  entry  except  the  said  Bridget  Lally,  etc. 

On  the  11th  day  of  September,  1893,  Jesse  B.  Agiiew  filed  an  affidavit 
of  contest  against  the  canceled  homestead  of  Barney  Morton  and  the 
homestead  entry  of  Michael  Lally,  charging: 

That  said  land  was  settled  upon  by  one  Bernard  Mnrtaugh,  who  has  never  applied 
to  enter  the  same  for  more  than  ninety  days  after  his  settlement; 

That  said  Bernard  Murtagh  who  has  never  applied  to  enter  the  same  is  dead; 

That  said  Bernard  Murtangh  left  no  heirs  at  law  nnder  the  provisions  of  the  law 
of  the  State  of  California,  who  are  qaalified  to  succeed  him  in  interest  in  this  land 
or  to  make  final  proof  in  his  name. 

That  said  Bernard  Mnrtaugh  was  a  native  of  Ireland  and  never  declared  his  inten- 
tions to  become  a  citizen  of  the  United  States  under  the  name  of  Bernard  Murtangh. 

That  the  said  homestead  entry  No.  3835  made  in  the  name  of  Barney  Morton  tvasi 
fraudulently  relinquished  by  one  Bridget  Lally  claiming  to  be  a  sister  of  Barney 
Morton  and  the  solo  heir; 

That  said  relinquishment  was  filed  in  the  U.  S.  Land  Office  at  Visalia,  CaliforDia, 
May  13th,  1892,  and  the  entry  of  said  Barney  Morton  was  therefore  unlawfully  can- 
celed of  record ; 

That  said  relinquishment  is  not  a  relinquishment  of  said  entry  but  is  only  the 
relinquishment  of  Bridget  Lally  to  her  right,  title  and  interest  to  said  entry,  sml 
said  entry  was  improperly  canceled  on  such  relinquishment. 

Th^t  the  purported  relinqiiishment  of  Bridget  Lally  was  ft'andulent  in  the  fnnfaer 
respect  that  if  it  was  intended  as  a  relinquishment  of  the  claim  of  Barney  Morton, 
it  was  fraudulent  and  collusive,  in  that  it  was  intended  for  the  purpose  of  deceiving 
the  Land  Department  and  of  allowing  her  husband  to  enter  the  tract  of  Isod 
embraced  in  Morton's  homestead,  thereby  to  deprive  contestant  Agnew  of  the  rights 
which  should  accrue  to  him  by  his  prior  contest. 

That  in  the  contest  of  Agnew  r.  Morton,  reported  in  13  L.  D.,  228,  it  Is  shown  that 
the  Barney  Morton  named  in  said  entry  left  surviving  him  a  father  and  mother  rt^sid- 
ing  in  Ireland,  a  sister  (Bridget  Curley)  who  resided  in  New  York,  and  the  children 
of  another  deceased  sister  who  lived  in  the  city  of  New  York,  that  therefore  the 
heirs  of  Barney  Morton,  named  in  said  entry,  have  not  relinquished  said  entry. 

That  homestead  entry  No.  8495  made  for  said  land  on  May  13th,  1892,  by  Michael 
Lally  is  fraudulent  and  irregular,  and  that  said  land  is  properly  embraced  in  the 
homestead  entry  No.  3835  of  Barney  Morton. 

That  said  ^(ichael  Lally  has  no  right  to  said  Innd  and  it*  a  trespasser  thereon,  and 
working  in  collusion  with  the  said  Bridget  Lally,  his  wife; 

That  the  said  tract  of  land  was  not  settled  upon  and  cultivated  by  the  heirs  of 
Barney  Morton  as  required  by  law ; 

That  the  heirs  of  said  Barney  Morton  had  wholly  abandoneil  said  land  for  more 
than  twelve  months  prior  to  the  date  of  said  relinquishment  of  Bridget  Lally  and 
immediately  prior  hereto ; 
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Thsit  said  txAct  is  not  settled  upon  aud  cultivated  by  said  parties  as  required  by 
law; 

That  more  than  seven  years  have  elapsed  since  the  date  of  entry  of  said  home- 
Ktead  entry  No.  3835  of  naid  Barney  Morton ; 

That  neither  said  Morton,  nor  any  one  in  his  behalf,  not  any  heir  at  law,  have 
ofl'erird  any  proof  on  his  said  entry,  and  this  the  said  contestant  is  ready  to  prove  at 
SQch  time  and  place  as  may  be  named  by  the  register  and  receiver  for  a  hearing  in 
said  case ;  and  he  therefore  asks  to  be  allowed  to  prove  said  allegations,  and  that 
said  homestead  entries  Nos.3835  and  8495  may  be  declared  canceled  and  forfeited  to 
the  United  States,  he,  the  said  contestant,  paying  the  expenses  of  such  hearing  or 
should  accrue  to  contestant  by  reason  of  his  former  contest,  and  denying  the  right 
of  the  Department  to  have  canceled  homestead  entry  No.  3885,  and  that  if  the  said 
eutry  No.  3835  has  been  properly  canceled  by  the  Department  then  and  in  that  case 
contestant  Agnew  should  havo  been  notified  thereof  and  notified  of  his  prior  right 
to  make  homestead  entry  of  the  land  therein  embraced  as  provided  by  the  act  of 
June  15,  1880. 

Tbe  local  officers  denied  a  hearing  on  the  following  grounds : 

Homestead  entry  ^  3835  of  Barney  Morton  was  canceled  by  relinquishment  May 
13, 1892,  and  no  one  bat  an  heir  of  said  Barney  Morton  can  be  heard  as  to  the  ille- 
gality of  said  relinquishment,  and,  further,  that  the  allegations  do  not  allege  aban< 
donment  nor  failure  on  the  part  of  Michael  Lally  to  comply'  with  the  requirements 
of  the  homestead  law  as  to  his  homestead  entry  #  8495,  covering  said  land,  and 
farther,  that  the  contest  of  Agnew  r.  Morton  (13  L.  D.,  228,)  was  dismissed  and  clo8e<l 
prior  to  the  cancellation  of  said  homestead  entry  #  3835. 

Agnew  appealed,  and  on  January  8, 1895,  your  office  sustained  the 
local  officers  in  denying  a  hearing  on  the  affidavit  of  contest,  and  added : 

Should  this  action  become  final,  you  will  at  once  notify  Michael  Lally  that  he  will 
be  allowed  ninety  days  in  which  to  procure  and  file  the  relinquishment  of  the  other 
heirs  above  referred  to.  Should  he  fail  to  do  so  in  the  time  allowed,  his  entry  will 
be  canceled. 

Agnew  appeals.    He  specifies  the  following  errors : 

Said  decision  is  contrary  to  law  in  the  following  particulars: 

a.  The  Honorable  Commissioner  erred  in  holding  that  Agnew,  the  contestant,  is  not 
the  proper  person  to  put  into  question  the  validity  of  said  relinquishment,  b.  The 
Honorable  Commissioner  erred  in  holding  and  deciding  that  the  allegations  of  the 
affidavit  of  the  contestant  Agnew  in  this  case  had  been  adjudicated  by  the  Depart- 
ment of  the  Interior  in  the  ciise  of  Agnew  r.  Morton  (see  13  L.  D.,  228).  c.  The  Honor- 
able Commissioner  of  the  General  Land  Office  erred  in  holding  and  deciding  that 
Agnew,  the  contestant,  was  not  entitled  to  a  prefereuce  right  of  entry  under  his 
former  contest,  d.  The  Honorable  Commissioner  of  the  General  Land  Office  erred  in 
holding  that  any  valid  relinquishment  of  the  entry  of  Barney  Morton  has  ever  been 
made.  e.  The  Honorable  Commissioner  erred  in  holding  and  deciding  that  the  affi- 
davit of  contest  of  said  Agnew  is  not  sufficient  to  warrant  a  hearing  being  ordered  on 
the  homestead  entry  of  Michael  Lally  i^  8495. 

The  issues  tendered  m  this  affidavit  as  against  the  entry  of  Barney 
Morton  ai'e  essentially  the  same  as  were  made,  heard  and  finally  deter- 
mined by  the  Department  in  the  case  of  Agnew  v.  Morton  (13  L.  D., 
228),  and  on  review  (14  L.  13.,  205).  The  Department  has  held  that  a 
second  contest  should  not  be  allowed  on  issues  involved  in  the  first, 
and  finally  disposed  of  on  appeal  to  the  Department;  and  that  an  issue 
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once  tried  and  deteriniued  cannot  be  made  the  basis  of  a  second  con- 
test, lieeves  r.  Eniblen  (8  L.  D.,  444) ;  Gray  r.  Whitehouse  (15  L,  D.. 
352);  Curtin  et  al.  w  Morton  (22  L.  D.,  91). 

If  Morton's  entry  was  in  existence,  these  authorities  wonld  clearly 
sustain  your  office  decision  in  rejecting  Agnew's  contest  affidavit 
Morton's  entry  had  been  canceled  for  nearly  sixteen  months  when 
Agnew  filed  his  affidavit  of  contest,  and  was  not  as  a  matter  of  fact  in 
existence  at  the  time  said  affidavit  was  filed,  and  it  seems  clear  on  prin- 
ciple that  a  contest  will  not  lie  against  an  entry  that  does  not  exist  at 
the  time  of  filing  or  that  has  actually  been  canceled  prior  to  the  filing 
of  the  contest  affidavit. 

As  to  the  allegations  of  Agnew's  affidavit  against  Lally's  entry,  there 
is  no  charge  that  Lally  has  in  any  respect  failed  to  comply  with  the 
requirements  of  the  homestead  law  since  making  said  entry.  Agnew 
is  not  asserting  any  claim  to  the  land,  he  is  attempting  to  assert  some 
sort  of  a  preference  right  to  it  under  the  decision  in  the  case  of  Agnew 
t?.  Morton,  which  was  adverse  to  him,  and  as  a  matter  of  law  cutoff  his 
preference  right  to  enter  said  land,  which  he  would  have  had  if  the  con- 
test had  finally  terminated  in  his  favor.  He  certainly  is  not  in  a  position 
to  complain,  either  of  the  cancellation  of  Morton's  entry,  nor  of  the  allow- 
ance of  Lally's  entry. 

I  agree  with  your  office  decision,  and  that  of  the  local  officers,  that 
the  only  persons  who  would  have  the  right  to  complain  of  the  cancella- 
tion of  Morton's  entry  are  such  of  Morton's  heirs  at  law  as  are  qualified 
to  complete  and  consummate  his  entry  outside  of  Mrs.  Lally. 

In  your  office  decision  reference  is  made  to  the  e\^idence  resi>ectu)|: 
Morton's  heirs  in  the  case  of  Agnew  r.  Mortou  (13  L.  1).,  228),  and  tlie 
judgment  recites  that: 

Should  this  action  become  final,  you  will  at  ouce  notify  Michael  Lally  that  he  vill 
be  allowed  ninety  days  in  which  to  procure  and  file  the  relinquishment  of  the  other 
heirs  above  referred  to.  Should  he  fail  to  do  so  in  the  time  allowed,  his  entry  will 
be  canceled. 

In  my  judgment,  this  order  is  erroneous,  for  several  reasons.  In  tbe 
first  i>lace,  it  does  not  follow  that  the  persons  shown  to  have  been  Mor- 
ton's heirs  when  the  evidence  in  the  case  of  Agnew  r.  Morton  was  taken, 
are  necessarily  in  existence  in  1895;  the  persons  shown  to  have  been  his 
heirs  may  have  died  since  that  case  was  heard.  The  relinquishment  of 
Bridget  Lally  was  certainly  good  so  far  as  her  interest  as  one  of  Mor- 
ton's heirs  went;  it  was  accompanied  by  a  statement  under  oath  that 
she  was  the  only  heir  at  law  of  Morton;  her  oath  was  supplemented  by 
the  sworn  statement  of  Michael  Lally  to  the  same  effect;  these  state- 
ments are  sufficient,  in  the  absence  of  contradicting  evidence,  to  pnwia 
facie  establish  the  fact  that  at  the  time  of  Michael  Lally's  entry,  Bridget 
Lally  was  the  only  qualified  heir  of  Barney  Morton.  Aside  from  this, 
there  is  no  one  claiming  to  be  an  heir  of  Morton  claiming  anything  or 
any  right  in  his  entry  or  making  any  adverse  claims  against  Lally's 
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entry.  In  the  second  place,  if  there  are  other  heirs  of  Morton,  they 
would  not  be  entitled  now  to  make  final  proof,  for  the  reason  that  Mor« 
ton's  entry  was  made  June  29,  1SS5,  nearly  ten  years  before  your  office 
decision  was  rendered,  whereas  they  were  only  allowed  by  law  seven 
years  within  which  to  make  their  final  proof.  This  order  of  your  office 
is  reversed,  and  with  this  modification  the  judgment  appealed  from  is 
affirmed. 


C'<»^TEST— PjrA.CTICE-COSTS  OF  PR0C:EE1>INGS— MOTION  TO  I>I8M18S. 

IIOBERTs  V,  Stanford. 

Wbere  a  coutestee  files  a  motiou  to  dismiss  the  contest  for  the  failure  of  the  contestant 
to  pay  the  costs  of  the  suit,  and  said  motion  is  sustained,  and  the  contest  dis- 
missed without  considering  the  testimony,  and  an  appeal  is  taken  from  such 
action,  the  case  should  he  remanded  for  further  proceedings  hy  the  local  office^ 
if  the  decision  on  said  motion  is  found  erroneous. 

A  contestant  who  declines  to  pay  the  costs  of  a  hearing  waives  the  preferred  right, of 
entry  accorded  hy  section  2,  act  of  May  14,  1880. 

If  a  contestant  after  the  suhmission  of  his  testimony  fails  or  refuses  to  pay  the  further 
costs  of  the  proceeding,  the  case  then  rests  between  the  contestee  and  the  gov- 
ernment, nnd  it  is  incambent  upon  said  contestee  to  submit  such  testimony  as  he 
may  have  on  his  own  behalf. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  March  30, 1896,  (P.  J.  O.) 

The  land  involved  in  this  appeal  is  lot  2  of  the  NE.  J,  lots  1  and  2  of 
the  NW.  4,  Pec.  B,  Tp.  32  N.,  E.  3  W.,  M.  D.  M.,  Shasta,  California,  land 
district. 

The  record  shows  that  George  Newton  Stanford  made  homestead 
entry  of  said  tracts  June  11, 1887.  On  February  10,  1894,  Benjamin 
F.  Roberts  filed  an  affidavit  of  contest,  alleging  failure  to  establish 
residence  thereon,  etc.  A  hearing  was  had  before  the  local  ofiice,  when 
the  contestant  submitted  his  testimony  in  chief.  The  defendant  then 
went  upon  the  stand,  and  his  testimony  in  chief  and  cross  was  taken. 
He  then  x>ut  auother  witness  on  the  staud,'  and  after  a*  few  questions 
had  been  propounded,  the  following  occurred  as  shown  by  the  record: 

Now  comes  the  contestant,  Benjamin  F.  Roberts,  and  makes  the  following  state- 
ment to  the  register  and  receiver.  (Mr.  Roberts.)  I  have  no  further  money  to  con- 
tinue this  contest.  I  make  this  statement  for  the  reason  that  the  receiver  has  informed 
nie  that  the  amount  of  money  which  I  have  deposited  to  cover  the  cost  of  reducing 
the  testimony  to  writing  in  this  case,  to  wit:  the  sum  of  ten  ""/k.i  dollars  ($10.00),  has 
all  been  already  applied,  and  that  there  is  at  the  present  time  a  small  balance  due 
from  me  on  account  of  testimony  already  reduced  to  writing;  and  that  before  pro- 
ceeding further  with  the  case  it  would  be  necessary  for  me  to  make  auother  and 
farther  deposit. 

Now  comes  the  attorney  for  the  homestead  claimant  and  says :  that  the  homestead 
claimant  is  present  here  with  his  witnesses,  ready  and  willing  to  have  his  testimony 
taken  in  this  cause.  That  five  witnesses  still  remain  to  be  examined,  besides  the 
remainder  of  the  testimony  of  Mr.  Melton,  the  last  witness  on  the  stand  whose 
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examination  had  jast  been  begun.  That  by  said  witnesaea  the  homestead  claimant 
is  prepared  to  prove  his  right  to  the  land  described  in  his  homestead  entry.  That 
by  Rule  54  of  the  Rules  of  Practice  the  contestant  mnst  pay  the  costs  of  the  contest; 
and  on  his  failure  to  do  so,  the  homestead  claimant  moves  that  this  contest  be 
dismissed. 

Motion  taken  under  advisement  by  register  and  receiver  until  3  o'clock  p.  m. 

3  oVlock  p.  m.  Register  and  receiver  now  decide  that  the  motion  of  conni«l  for 
homestead  claimant  to  dismiss  this  contest  shall  be  granted;  and  inasmuch  ai»  it 
appears  that  the  homestead  claimant  has  not  as  yet  had  the  time,  opportunity,  or 
privilege  of  presenting  his  case,  and  as  it  now  appears  that  the  contestant  herein  is 
unable  to  advance  further  money  to  cover  the  cost  of  reducing  any  further  testimony 
to  writing  in  this  case,  and  as  Rule  54  of  the  Rules  of  Priictice  provides  that  the 
contestant  shall  pay  the  costs  of  reducing  the  testimony  to  writing  in  all  conteittsof 
this  character,  the  said  contest  is  accordingly  this  day  dismissed. 

The  contestant  herein,  Benjamin  F.  Roberts,  will  be  allowed  thirty  days  from  date 
hereof  within  which  to  appeal  from  this  action  to  the  Hon.  Commissioner  of  the 
General  Land  Office,  and  upon  failui'e  to  appeal  within  the  time  specified,  the  action 
of  the  register  and  receiver  will  become  final  as  to  all  questions  of  fact. 

.  From  this  action  the  contestant  ap)>ealed,  assigning  as  error  that  the 
action  of  the  local  office  was  '^contrary  to  the  evidence  in  the  ease."' 
By  letter  of  November  9, 1894,  your  office  decided  that  the  act  of  the 
register  and  receiver  in  dismissing  the  contest  was  erroneous,  and  on 
examination  of  the  testimony  adduced  decided  that  the  entry  should 
be  canceled;  whereupon  the  entrymau  prosecutes  this  appeal,  assign- 
ing as  error: 

1.  That  said  decision  of  the  Hon.  Commissioner  is  contrary  to  the  law  and  to  the 
rules  of  practice  adopted  by  the  Department  of  the  Interior  in  land  contests,  and 
particularly  to  Rule  54  of  the  Rules  of  Practice. 

2.  That  said  decision  is  contrary  to  law  and  equity. 

3.  Appellant  claims  that  the  only  question  on  which  the  Hon.  Commiasioner 
could  render  a  decision  was  on  the  validity  of  the  order  of  the  register  and  receiver 
in  dismissing  the  contest  for  failure  to  pay  the  fees  of  taking  down  the  testimony  of 
the  homestead  claimant's  witnesses  as  prescribed  by  Rule  54,  etc. 

In  deciding  this  case  your  office  examined  the  testimony  and  con- 
cluded, in  the  order  here  stated,  first,  that  the  contestant  made  out  a 
prima  facie  case;  second,  that  the  testimony  of  contestee  was  strongly 
corroborative  of  that  offered  by  the  contestant,  and  by  his  own  (Stan- 
ford's) testimony  it  was  conclusively  shown  that  he  had  not  established 
his  residence  on  the  land;  and,  third,  that  ^'Rule  54  must  be  given  a 
sensible  interpretation." 

It  will  be  observed  that  the  local  officers  did  not  pass  uik)u  the  facts 
at  all,  but  their  decision  was  on  the  motion  to  dismiss  because  the  con- 
testant failed  to  comply  with  the  rule  requiring  him  to  pay  all  the 
expenses  of  taking  the  testimony.  It  will  also  be  noticed  that  Koberts 
did  not  base  his  action  on  the  ground  that  the  defendant  had  practically 
admitted  his  charge,  and  that  it  was  therefore  not  necessary  for  him  to 
l)roducemore  evidence,  but  he  puts  it  on  the  sole  ground  that  "I  have 
no  further  money  to  continue  this  contest."  Whether  he  had  no  money, 
or  simply  none  '*  to  continue  this  contest,"  is  not  clear.    But  be  this  as 
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it  may,  it  is  clearly  apparent  that  the  evidence  was  not  taken  into 
account  by  the  local  officers.  Hence  the  appeal  filed  by  the  contestant 
was,  in  the  very  nature  of  things,  from  their  action  in  sustaining  the 
motion.  It  follows,  therefore,  that  as  between  the  parties  to  this  con- 
test it  was  error  in  your  office  to  consider  the  testimony  and  render  a 
judgment  thereon.  This  position  is  lully  sustained  by  the  case  of  Brad- 
ford r.  xVleshire  (18  L.  D.,  78).  In  that  case  the  defendant,  after 
ilepositions  had  been  taken,  moved  to  dismiss  the  contest  for  want  of 
jurisdiction  in  the  local  officers.  It  was  said  b}'  the  Department  on 
re-review : 

It  win  be  borne  in  mind  that  the  local  officers  had  not  passed  upon  the  testimouy 
taken  before  the  notary,  and  before  doing  so,  the  defendant  appeared  and  raised  the 
(piestion  of  jurisdiction  of  the  local  office  to  try  the  case.  Without  examining  the 
testimony  or  passing  upon  the  merits  of  the  controversy,  they  sustained  the  motion 
and  held  that  there  had  not  been  legal  service  upon  the  defendant.  Your  office 
at^ruied  this  decision,  but  the  Department  overruled  it,  and  then,  for  the  first  time 
iu  the  history  of  the  case,  the  testimony  was  examined  and  held  to  bf>  sufficient  to 
T^'arrant  the  cancellation  of  the  entry.  In  my  opinion  this  latter  action  \ra8  errone- 
ous. The  judgment  demanded  by  the  proceedings  wns  one  upon  the  motion  to  dis- 
miss. When  final  action  was  taken  upon  this  motion  the  case  should  then  have  been 
remai^ded  to  the  local  office  for  its  further  action. 

It  can  make  no  difference  in  this  doctrine  that  the  question  there 
was  jnrisdictional  as  distinguished  from  the  issue  in  the  case  at  bar. 
I  take  it  that  the  rule  announced  would  apply  with  equal  force. 

Again,  it  is  clear  that  Roberts  by  his  action  forfeited  his  preference 
right.  Section  2  of  the  act  of  May  14,  1880  (21  Stat.,  140),  provides 
that  "in  all  cases  where  any  person  has  contested,  paid  the  land  office 
fees,  and  procured  the  cancellation  of  any "  entry,  on  notice  thereof, 
"shall  be  jillowed  thirty  days  from  date  of  such  notice  to  enter  said 
lands."  A  condition  precedent  is  that  he  shall  pay  the  land  office  fees. 
In  addition  to  this,  in  the  affidavit  of  contest  filed  by  Roberts,  he  agreed 
to  pay  "  the  expenses  of  such  hearing,"  asked  for  with  the  view  of  can- 
celing Stanford's  entry.  His  refusal  to  comply  with  the  terms  of  the 
statute,  and  his  own  direct  promise,  which  fixed  his  status  as  a  con- 
testant, necessarily  deprives  him  of  a  preference  right. 

Under  the  doctrine  in  the  case  of  Hansen  t\  Nilson  et  aL  (20  L.  D., 
197),  it  is  clear  that  the  action  of  the  local  officers  was  erroneous.  It 
was  there  decided  : 

Where  a  contest,  commenced  under  Rule  54,  has  been  sustained  by  the  testimony 
offered  by  contestant,  the  claimant  is  put  upon  his  defense,  whether  the  contestant 
claims  the  preference  right  or  not.  If  at  any  stage  of  the  ])roceedings  prior  to  clos- 
ing his  case  the  contestant  waives  the  pi*eference  right  of  entry,  or  if  he  shonld 
decline  to  pay  the  cost,  as  required  by  Rule  54,  the  case  should  proceed  as  if  it  had 
been  commenced  under  Rule  55. 

Roberts  being  out  of  the  case  as  a  contestant,  by  refusing  to  comply 
with  the  rules,  the  question  then  was  one  between  the  government  and 
the  entryman,  and  it  devolved  on  the  latter  to  proceed  with  his  testi- 
mony.   His  motion  to  dismiss,  however,  being  erroneously  sustained. 
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tLe  entryman  should  not  be  deprived  of  his  right  to  proceed,  if  he 
desires  to  do  so,  and  give  such  testimony  as  he  can  in  the  light  of  the 
changed  conditions,  show^ing  his  good  faith. 

Your  office  judgment  is,  therefore,  modified,  and  the  case  will  be 
remanded,  with  instructions  to  proceed  in  accordance  with  this  opinion. 


HOMKSTEAD  COXTEST— C'OMPLIA^fCK  \^^TII  L^VW. 

ViNZANT  r.  Forsyth. 

The  phynical  condition  and  poverty  of  a  claimant  may  be  taken  into  consideration, 
where  good  faith  is  apparent,  iu  determining  whether  there  has  lieen  snbstautial 
compliance  with  the  requirements  of  the  homestead  law. 

Acting  Secretary  Reynolds  to  the  Gommusioner  of  the  General  lAind  Office^ 

March  30^  1H96.  (C.J.W.) 

July  25, 1891,  Mary  Forsyth  made  homestead  entry  No.  24,r»oo,  for 
the  SB.  J  Sec.  18,  T.  0  S.,  E.  2  E.,  Kansas.  January  27, 1893,  she  made 
application  to  commute  her  homestead  to  cash  entry,  with  notice  of  her 
intention  to  make  final  proof  March  10, 1893,  and  the  same  day  an  ordur 
was  issued  for  the  publication  of  the  notice,  which  ])ublieation  was  made 
first  on  February  2, 1893. 

February  18,  1893.  Joseph  Vinzant  filed  his  affidavit  of  contest, 
alleging 

that  Mary  Forsyth  has  wholly  abandoned  said  tract,  that  she  has  changed  her  resi- 
dence therefrom  for  more  than  six  months,  since  making  said  entry;  that  said  tract 
!s  not  settled  npon  and  cultivated  by  said  party  as  required  by  law,  and  in  fact  said 
claimant  never  has  resided  on  said  land  in  a  permanent  and  fixed  manner. 

March  14, 1893,  the  receiver  at  the  Salina  land  office  allowed  Mary 
Forsyth  to  make  cash  entry  No.  5649,  afterwards  stating  that  the  reg- 
ister was  absent  and  that  he  did  not  know  of  the  pendency  of  the  con- 
test as  no  notations  appeared  on  the  dockets.  Your  office  suspended 
said  final  proof  and  ordered  a  hearing  on  said  contest,  which  was  had 
July  25, 1893.  The  hearing  was  had  at  Salina,  but  the  transfer  was 
made  to  Topeka  before  any  decision  was  rendered.  On  March  3, 1894, 
the  local  officers  found  in  favor  of  contesUint  and  ordered  the  ciincella- 
tion  of  said  entry.  A  motion  for  rehearing  was  made  and  allowed,  and 
on  September  26,  1894,  after  a  motion  made  for  continuance  by  defend- 
ant was  overruled,  the  case  was  submitted  on  the  testimony  formerly 
taken.  November  2,  1894,  the  local  officers  rendered  their  decision 
finding  in  favor  of  the  defendant,  and  recommending  the  dismissal  of 
the  contest.  November  29  following  Vinzant  appealed,  and  on  March 
19, 1895,  your  office  affirmed  the  decision  of  the  local  officers.  From 
this  decision  contestant  appeals. 

The  principal  allegations  of  error  are,  that  the  finding  is  against  tbe 
evidence,  and  that  defendant  is  not  a  qualified  homesteader.    The 
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evidence  discloses  that  James  Forsyth,  the  father  of  Mary,  formerly 
eutered  the  land  in  question  under  the  timber  culture  laws.    He  was 
a  cripple  and  an  invalid,  and  of  limited  means.    !Mary  is  also  a  cripple 
and  very  weak  physically  and  mentally.    The  father   succeeded   in 
fencing  the  land  with  wire,  and  made  two  drains  or  i)onds,  and  used 
the  land  as  a  pasture,  after  exhausting  his  resources  in  efforts  to  grow 
trees  on  the  land,  which  were  only  partially  successful.    The  evidence 
shows  that  desiring  to  create  a  home  for  his  crippled  child,  he  re- 
linquished his  entry  for  her  benefit.    She  made  the  entry  in  question. 
She  succeeded  in  having  built  a  house  of  small  value  on  the  land,  and 
established  residence  on  it  about  the  last  of  May,  1891,  with  her  father 
and  mother,  and  remained  there  until  the  last  of  July,  1891,  when  they 
went  to  Clay  Center  for  medical  treatment  of  her  feet.    Soon  after 
reaching  that  place   her   mother,  who  was  the  only  member  of  the. 
family  capable  of  labor,  was  taken  sick,  and  lingered  until  December, 
1892,  when  she  died.    A  few  days  aiter  the  death  of  the  mother  the 
defendant  married  one  Weibel,  who  did  not  own  a  home,  but  she  did 
not  return  to  the  land  until  March  9, 1893,  where  she  was  residing 
at  the  time  of  the  hearing.    It  seems  that  she  succeeded  in  borrowing 
money  sufficient  to  commute  her  homestead  to  a  cash  entry.    It  appears 
from  a  letter  from  her  former  attorney  attached  to  the  record,  that  her 
father  died  soon  after  her  mother,  and  that  pending  this  litigation  the 
defendant  has  become  insane  and  is  in  an  asylum.    The  land  is  being 
rented  out  for  pasturage,  for  which  purpose  it  is  best  adapted,  and  the 
proceeds  used  for  the  benefit  of  the  defendant.    The  case  is  a  peculiar 
one,  and  presents  the  defendant  in  every  stage  of  its  progress  in  a  situ- 
ation of  such  helplessness  as  to  demand  the  upholding  of  her  entry,  if 
it  can  be  done  without  violence  to  the  law.    It  will  be  noted  that  plain* 
tiff's  counsel  insist  that  this  weakness  and  inability,  mental  and  phys- 
ical, made  her  ineligible  as  a  homesteader.    While  it  is  true  that  it  is 
the  policy  of 'the  homestead!  laws  to  enc(mrage  agricultural  improve- 
ment and  development,  I  am  not  prepared  to  concede  that  they  are  so 
framed  as  to  deny  a  home  on  the  public  domain  to  those  who  are  too 
poor  to  make  improvements  and  too  helpless  physically  to  perform  labor, 
but  that  in  such  cases,  following  the  si)irit  of  the  law  rather  than  the 
letter,  good  faith  when  clearly  manifested  and  accompanied  by  efforts 
at  improvement  commensurate  with  the  ability  of  the  entryman  will  be 
accepted  as  a  compliance  with  the  law.    In  the  case  of  Israel  Martel 
(6  L.  D.,  566),  it  was  held  that  the  rule  requiring  actual  residence  of  the 
claimant  on  the  land  for  six  months  preceding  final  entry  is  for  the 
purpose  of  testing  the  good  faith  of  the  settler,  and  where  that  is  other- 
wise shown,  temporary  absences  during  any  period  of  settlement  not 
inconsistent  with  an  honest  intention  to  comply  with  the  spirit  of  the 
law  will  be  accounted  a  constructive  residence.    (I^elson  v.  St.  Paul 
M.  &  M.  E.  E.  Co.,  ibid,  567)— 

The  poverty  of  the  claiDiant,  the  couditiou  of  his  family,  and  the  severity  of  the 
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climate  are  matters  entitled  to  consideratiou  in  determining  wliether  due  compliance 
with  tlie  l»w  as  to  residence  has  been  shown. 

These  references  are  sufficient  to  show  the  humanity  of  the  law,  and 
the  weight  attaching  to  evidence  of  good  faith. 

I  am  satisfied  from  the  evidence  that  the  defendant  established  res- 
idence on  the  land  after  her  entry,  and  maintained  it  in  the  spirit  of 
the  law  at  least  until  the  time  of  her  marriage  in  1802,  and  that  between 
that  time  and  her  return  to  the  land  in  March,  1893,  nothing  is  shown 
indicating  that  she  had  abandoned  her  intention  of  returning  to  the 
land  but  that  tlie  fact  that  what  household  effects  she  owned  remained 
all  the  time  in  her  small  house  rather  indicates  an  intention  to  retnrn. 
Even  if  it  was  to  be  held  that  her  constructive  residence  terminated 
with  the  death  of  her  mother  in  December,  1892,  six  months  from  that 
date  had  not  elapsed  when  Yinzant  filed  his  contest,  so  that  it  was 
premature  as  to  any  ground  for  contest  arising  after  December  18, 18J»2. 
If  any  such  ground  did  arise  it  is  now  only  a  question  between  her  and 
the  government. 

Under  extraordinary  difficulties  the  defendant  paid  the  government 
price  for  the  land,  and  I  think  she  should  have  the  benefit  of  it.  Timr 
office  decision  is  accordingly  approved. 


TIMBKU  LAND  KXTUY-AMEN1>EI>   APPMCATIOX. 

GURINE   SOVDE. 

An  appncation  to  make  a  timber  land  entry  may  1>e  changed,  as  to  the  land  included 
therein,  on  a  satisfaotory  showing  that  after  the  date  of  the  original  applica- 
tion, and  prior  to  the  time  fixed  for  the  completion  of  the  entry,  the  tim}>eroD 
the  tract  first  applied  for  was  destroyed  by  a  forest  fire,  through  no  fault  of  the 
applicant. 

Acting  Secretary  Reynolds  to  tlie  Comtnusioner  of  the  General  TMnd  Office, 
(J.  I.  H.)  March  SO,  1896.  (E.  E.  W.) 

On  the  22d  of  May,  1894,  G urine  Sovde  filed  an  application  in  due 
form  at  Duluth,  Minnesota,  to  purclnise  the  NE.  ^  Sec.  6,  T.  63  N., 
li.  19  W.,  under  the  timber  and  stone  act  of  Congress  of  June  3, 1878, 
as  amended  by  the  act  of  August  4, 1892.  The  register  and  receiver 
designated  the  13th  of  August,  1894,  as  the  time  for  making  proof  and 
purchase,  and  the  applicant  published  notice  thereof  as  required  by  the 
said  act  of  Congress.  On  the  13th  of  August  she  declined  to  offer 
proof  or  make  purchase,  and  on  the  22d  of  September  following  she 
filed  an  application  to  amend  her  said  application  to  purchase  by  strik- 
ing out  the  said  NE.  i  Sec.  6,  T.  63  N.,  R.  19  W.,  and  substituting  the 
SE.  i  NW.  J  Sec.  10,  T.  59  X.,  11.  20  W.,  in  lieu  thereof.  With  this 
application,  and  as  ground  therefor,  she  also  filed  a  relinquishment  to 
the  United  States  of  all  interest  in  and  claim  to  the  said  NE.  ^  Sec.  6, 
and  a  corroborated  affidavit  in  which  she  alleged  that  that  tnict  was 
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valuable  cliiefly  for  timber;  that  she  desired  to  pureliase  it  only  for  tbe 
timber,  but  that  between  the  said  22d  of  May,  the  date  of  her  applica- 
tion to  pnrchase,  and  the  said  13th  of  August,  the  day  designated  for 
proof  and  purchase,  to  wit,  on  or  about  the  1st  of  August,  1894,  a  forest 
fire  destroyed  all  the  valuable  timber  thereon  and  rendered  it  worthless; 
that  the  origin  or  cause  of  the  fire  was  unknown  to  her,  but  that  it  was 
not  chargeable  to  auy  fault  of  hers. 

The  register  and  receiver  did  not  pass  on  this  application  to  amend 
the  application  to  purchase,  but  on  the  1  nth  of  October,  1894,  they  trans- 
mitted it  to  the  Commissioner  of  the  General  Land  Office  with  the 
remark  that  it  appeared  to  them  to  be  meritorious. 

On  the  8th  of  December,  1894,  the  Commissioner  rejected  the  appli- 
catiou  in  a  decision  reading  in  i)art  as  follows,  to  wit : 

There  is  no  provision  in  tbe  net  of  June  3,  1878,  or  the  act  of  Angust  4,  1890, 
amendatory  thereof  for  contingencies,  which  may  occnr  by  fire  or  otherwise  destroy- 
ing timber,  the  chances  of  which  the  pnrchaser  rooAt  necessarily  take.  The  appli- 
cation is  therefore  rt*jected. 

It  was  error  to  reject  the  application.  The  decision  seems  to  deal 
with  the  applicant  as  if  she  had  already  actnally  purchased,  but  she 
was  only  a  mere  aiiplicant  to  purchase,  and  not  an  actual  purchaser. 
It  is  true  that  the  timber  and  stone  act  does  not  expressly  provide  for 
amendment  or  change  of  an  application  to  purchase,  but  it  is  also  true 
that  no  such  x)rovision  is  contained  in  the  statute  authorizing  any  other 
kind  of  entry.  Nevertheless,  it  is  the  uniform  rule  of  the  Department 
to  allow  correction,  amendment  and  change  of  application  to  home- 
stead, before  actual  entry  and  segregation  of  the  laud,  and  in  some 
cases  even  after  entry,  and  no  reason  is  seen  why  amendment  or  change 
of  an  application  to  purchase  under  the  timber  and  stone  act  may  not 
be  allowed.  In  this  case  there  had  been  no  entry,  no  segregation,  no 
adverse  right,  only  an  application  to  purchase,  and  before  the  day  cauie 
when  the  law  would  allow  such  purchase,  the  very  quality  of  the  land 
which  brought  it  within  the  class  subject  to  purchase  was  destroyed  by 
an  agency  for  which  the  applicant  was  not  responsible.  Then  simply 
because  the  applicant  applied  to  purchase  this  particular  tract  while  it 
was  valuable  for  timber  shall  she  be  compelled  to  purchase  it  after  its 
value  has  been  destroyed  pending  the  delay  entailed  by  the  law,  or 
lose  her  right  to  purchase  under  the  law  at  all  I  It  is  the  opinion  of  the 
Department  that  the  law  is  too  liberal  in  its  character  tp  admit  of  that 
construction. 

The  decision  of  the  Commissioner  of  the  General  Land  OfQce  is 
reversed,  and  the  applicant  will  be  permitted  to  change  her  applica- 
tion, as  asked,  and  to  make  entry  of  the  tract  now  applied  for  after  due 
notice  and  in  the  absence  of  an  adverse  claim. 
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HOMKSTKAl>  ENTRY-FINAL  PROOF-HEIRS. 

Eliza  Willis. 

lu  the  event  of  the  death  of  a  homesteader  leaving  a  widow  and  heirs,  where  the 
final  proof  is  made  ou  behalf  of  the  heirs,  and  it  appears  that  the  widow  has 
abandoned  her  rights,  the  proof  may  be  accepted,  and  the  patent  issue  to  the 
heirs  generally. 

Aetim/ Secretary  ReynohU  to  the  Commissioner  of  the  General  Land  Offict^^ 
(J.  J.  H.)  March  30,  ISfJO.  (W.  F.  M.) 

Ou  December  3, 1888,  James  Beagle  made  homestead  eutry  of  tbe 
SE.  i  of  sectiQii  4,  townsbip  109,  range  62,  within  the  land  district  of 
Huron,  South  Dakota,  and  died  on  September  16, 1890. 

On  August  10,  1891,  Eliza  Willis,  wife  of  J.  X.  Willis,  representing 
that  the  ^^  claimant's  family  consisted  of  a  wife,  no  children,  and  that 
his  wife  refused  to  live  on  the  land,"  made  final  proof  as  his  heir,  and 
final  certificate  issued  thereon. 

In  passing  upon  the  proof  it  was  held  by  your  office  that  *'  according 
to  the  homestead  law,  the  homestead  right  cannot  be  devised  away 
from  the  widow,"  citing  Sec.  2291  of  the  Itevised  Statutes,  and  the  reg- 
ister and  receiver  were  directed 

to  ascertain  the  residence  of  the  widow  of  the  deceased  entryman,  and  adTise  her 
that  she  will  be  allowed  sixty  days  from  receipt  of  notice,  within  which  to  famish 
the  linal  affidavit  in  said  case,  or  to  appeal,  and  in  the  event  of  failure  to  take  action 
within  the  time  specitied,  the  entry  which  is  hereby  held  for  cancellation,  will  be 
canceled  without  further  notice  from  this  office. 

Mrs.  Willis,  who  appears  to  be  the  sister  of  the  entryman,  has  filed, 
with  her  appeal  to  this  Department,  the  affidavit  of  her  husband 
stating 

that  the  wife  of  said  Beagle  not  only  refused  to  live  witii  the  deceased  on  tbe  claim, 
but  abandoned  him  and  left  this  State;  and  affiant  nor  Mrs.  Willis,  the  tinal  proof 
claimant,  neither  of  them  know  where  the  said  widow  is,  and  have  been  unable 
to  iind  her  or  learn  where  she  is;  and  for  this  reason  supposing  the  heirs  had  tbe 
right  to  make  proof  where  the  widow  had  abandoned  her  rights,  the  heir  madetbt* 
tinal  proof.  And  that  said  widow  has  not  been  on  the  said  land  since  the  deatb  of 
the  claimant,  nor  made  any  improvements  whatever  on  the  laud;  and  that  all  the 
cultivation  and  improvement  that  have  been  put  on  the  land  since  the  claimaut's 
decease  hav(^  been  done  by  the  heirs  and  by  this  heir  who  made  final  proof. 

The  acceptance  of  the  linal  proof  by  the  register  and  receiver  aud 
the  issuance  of  final  certificate  is  etiuivalent  to  a  finding  in  favor  of 
the  contention  of  Mrs.  Willis  as  to  the  facts  upon  which  she  bases  Ler 
right,  to  wit,  the  failure  of  the  widow  to  cultivate,  her  abandonment  of 
her  husband,  of  the  land  and  of  the  State,  ignorance  of  her  address 
or  residence,  and  her  own,  Mrs.  Willis'  heirship  and  compliance  witU 
the  law  as  such  since  the  death  of  the  entryman.  The  register,  again, 
on  February  16,  1895,  reporting  an  elibrt  to  comply  with  the  directions 
of  your  office  as  to  notice  to  the  widow,  states  that  "this  office  has 
been  unable  to  ascertain  the  residence  of  the  widow  of  this  entryman.'' 
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It  is  not  deem.ed  necessary  or  proper  that  the  rights  of  the  widow  or 
the  facts  respecting  her  alleged  abandonment  of  her  husband  should 
be  the  subject  of  adjudication  at  this  time.  It  is  sufficient  to  find  that 
the  land  has  been  earned  from  the  government  and  that  the  equitable 
title  has  thereby  vested  in  some  rightful  party. 

Upon  the  death  of  an  entryman  the  right  to  acquire  patent  does  not 
devolve  so  absolutely  upon  his  widow  that  it  passes  to  her  heirs  at  her 
death.    This  Department  has  held  distinctly  otherwise  in  at  least  three 
cases.      Vide  Eichards  r.  Rasmussen,  17  L.  D.,  212,  and  cases  there 
cited.     It  has  been  held,  furthermore,  that  the  widow  must  seasonably 
exercise  her  right "  so  that  a  stranger  or  third  party  shall  not  be  injured 
or  materially  prejudiced  by  any  laches  of  her  own."    Orvis  v.  Banks, 
2  L.  D.,  138.     In  that  case  the  "third  i)arty"  was  a  pre-emption  claim- 
ant, but  it  is  pertinent  here  as  indicating  the  character  or  nature  of  the 
widow's  right.    The  heirs  stand  next  to  her  in  the  order  of  statutory 
succession  and  if  she  should  die  before  the  exercise  of  her  right  they 
inherit,  not  from  her,  but  from  the  entryman.    In  principle,  the  right 
should,  by  parity  of  reasoning,  pass  to  the  heirs  in  the  event  of  failure 
of  the  widow,  from  any  cause,  to  exercise  it.    It  is  important  to  keep 
in  niiud  the  true  relation  of  the  widow  to  the  entry,  that  is  to  say,  that 
no  right  can  pass  through  her.     Her  incapacity  to  make  final  proof 
resulting  from  death,  or  for  instance,  from  lunacy  after  interdiction, 
appears  to  me  not  to  be  disthiguishable,  in  law,  in  so  far  as  it  affects  the 
heirs,  from  neglect  or  refusal  to  exercise  the  right.    Under  the  civil 
law  the  heirs'  may  renounce  a  succession  and  in  that  case  the  next  heir 
takes  the  estate.    In  the  instant  case  the  widow's  conduct  amounts 
to  a  renunciation,  as  the  record  shows,  but  the  courts  are  open  to  her 
in  case  the  record  be  misleading.    Meanwhile,  there  is  an  estate  that 
somebody  should  succeed  to  and  care  for. 

In  the  case  of  Thaddeus  M.  Armstrong,  18  L.  D.,  421,  final  proof 
was  made  by  the  guardian  of  a  minor  cliild,  during  the  lifetime  of  the 
widow,  but  the  entry  was  not  canceled  on  that  account,  and  an  order 
was  made  directing  the  suspension  of  the  entry  and  allowing  the  widow 
"a  reasonable  time  after  notice  within  which  to  assert  her  claim  as 
widow;"  thus  recognizing  that  in  the  event  of  the  widow's  inaction  the 
heir  may  succeed  to  the  entry. 

It  results  from  the  foregoing  reasoning  that  the  patent  should  issue 
to  the  heirs  generally,  and  it  is  now  so  ordered. 
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SCHOOL  LAND— INDEMNITY  SK LECTION— DOUBLE  MINIMI'M  L^VNI*. 

State  of  California. 

A  HcUooI  indemnity  selection  of  double  minimum  land,  of  <niv  half  tlie  acieage  of 
a  single  minimum  loss,  mside  under  a  practice  of  the  Department  that  permitted 
such  selections,  and  that  was  iic({uiesced  in  by  the  State,  is  held  to  have  exhausted 
the  right  of  the  State  to  indemnity  so  far  as  such  basis  is  concerned. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Ijand  Offi(r^ 

March  31j  1896.  (G.  C.  R.) 

The  State  of  California  has  appealed  from  your  office  decision  (**K'') 
of  March  4,  1895,  rejecting  applications,  No.  2652  R.  &  R.  No.  71,  a,  b, 
and  c,  filed  April  7, 1892,  to  select  as  school  lands  lots  1, 2, 3  and  4,  the 
SW.  J  of  the  NE.  J,  the  S.  J  of  the  N W.  i  and  the  NE.  \  of  the  SW.  }, 
Sec.  2,  and  lot  1,  Sec.  3,  T.  39  N.,  R.  5  E.,  and  the  SE.  i  of  the  SW.  J, 
Sec.  35,  T.  40  N.,  R.  a  E.,  embracing  in  all  409.11  acres,  in  lieu  of  deficits 
in  fractional  townships  48  N.,  R.  1  E.;  26  N.,  5  E.;  47  N.,  R.  5  E.,  and 
20  N.,  R.  8  E.,  M.  D.  M.,  Redding,  California. 

Your  office  states  that: 

There  is  no  question  as  to  the  eligibility  of  the  selected  lands  or  of  the  existence 
of  the  deficiencies  assigned  as  bases  of  the  selection.  The  only  fact  shown  as  bearing 
against  the  validity  of  the  selection  is  that  portions  of  the  same  deticits  have  here- 
tofore been  assigned  in  support  of  other  selections  of  one  half  the  acreage  of  said 
deficits.  The  reason  for  this  anomaloun  method  of  selection  lies  in  i^he  fact  that  in 
the  townships  wherein  the  deficits  occurred  the  lands  were  of  the  class  held  for  dis- 
posal at  $1.25  per  acre,  while  the  lands  selected  had  been  increased  iu  price  to  $2.50 
per  acre. 

It  thus  appears  that  in  the  present  selections  the  same  deficits  are 
assigned,  as  had  once  been  employed  to  support  selections  which  apiiear 
to  have  been  allowed  under  an  established  practice  of  your  office. 

The  State  contends,  however,  that  inasmuch  as  only  one  acre  of 
indemnity  was  allowed  to  two  acres  lost  in  the  prior  adjustment,  the 
former  selection  should  be  regarded  as  having  been  made  acre  for  acre, 
leaving  the  deficits  in  support  of  the  present  selection  unsatisfied,  and 
therefore  valid  bases. 

Your  office  admits  that  the  State  only  secured  as  indemnity  one  half 
the  acreage  employed  as  basis  for  the  selections;  but  you  deny  the 
right  of  the  State  to  use  the  same  basis  for  a  new  selection,  to  make  up 
the  difference,  on  the  grounds  that  when  the  first  selection  was  made, 
the  State,  through  its  officers,  was  a  party  to  and  acquiesced  in  that 
adjustment,  and  should  therefore  be  held  to  it. 

Section  3398  of  the  Political  Code  of  California  provides  that: 

The  surveyor  general  is  the  general  a^^eut  of  the  State  for  the  location  in  th« 
Vnit«d  States  land-offices  of  the  unsold  portion  of  five  hundred  thousand  aeresof 
land  granted  to  the  State  for  school  purposes,  and  the  sixteenth  and  thirty  vixtb 
sections  granted  for  the  use  of  public  schools,  and  lands  in  lien  thereof. 
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Such  general  agent  was  thus  empowered  to  make  selections  of  lieu 
lauds  for  the  granted  sections;  this  officer  made  the  selection,  agreeing 
to  select,  and  did  select,  double  minimum  lands  in  one  half  the  acreage 
employed  in  the  bases.  The  practice  of  allowing  doable  minimum 
selections  for  single  minimum  bases  was  thereafter  (4  L.  D.,  7G;  5  L.  D.^ 
543^)  discontinued,  it  being  held  in  the  decision  last  quoted  that  ^^it 
was  itot  intended  that  such  lands  (double  minimum)  should  be  selected 
ill  lieu  of  lost  school  sections."  This  decision  was  overruled  in  State 
of  Oregon,  18  L.  D.,  443,  where  it  was  held  that  the  State  is  entitled  to 
select  for  lands  lost  in  ])lace  other  lands,  acre  for  acre,  regardless  of 
price,  whether  single  or  double  minimum.  The  last  named  case,  how- 
ever, was  based  principally  upon  the  grounds  that  the  act  of  February 
28,  1891,  amending  sections  2275  and  227G  of  the  Ke vised  Statutes, 
used  language  ])laiu  and  unambiguous,  and  was  regarded  as  a  legisla- 
tive interpretation  of  previously  existing  laws. 

But  when  the  selection  was  first  made  by  the  constituted  powers  of 
the  State,  the  practice  of  allowing  selections  of  double  minimum  lands 
for  half  the  acreage  of  the  single  minimum  bases  employed  was  in 
vogue,  and,  as  above  seen,  this  was  acquiesced  in,  the  adjustment  was 
made,  and  the  matter  settled. 

When  adjustments  of  school  land  indemnity  have  been  made  and 
long  acquiesced  in  by  the  State  under  an  interpretation  of  the  law 
either  by  your  office  or  this  Department,  that  adjustment  cannot  be 
disturbed  by  a  subsequent  and  more  liberal  interpretation;  for  until 
a  rule  is  changed  it  has  all  the  force  of  law,  and  acts  done  under  it 
while  it  is  in  force  must  be  regarded  as  legal.  Miner  v.  Mariott,  2  L.  D., 
700;  William  Thompson,  8  L.  D.,  104. 

The  decision  appealed  from  is  affirmed. 


RAILROAD  l.ANDS-SECTION   H,  ACT  OF  MARCril  «,  1887. 

SouTHKKN  Pacific  K.  K.  Co.  r.  Baeb. 

Under  :i  pre-emption  claim  embracing  land  open  to  Hettlement  at  date  of  filing^ 
declaratory  statemeut,  on  which  the  final  proof  as  made  is  accepted  a«  to  part 
of  the  laud  and  patent  issued  therefor,  but  rejected  as  to  the  remainder,  and  the 
filing  to  such  extent  erroneously  canceled  on  account  of  a  railroad  grant,  the 
provisions  of  section  3,  act  of  March  3,  1887,  authorize  the  restoration  of  the 
settler  to  his  original  rights,  and  the  recognition  of  his  claim  in  its  entirety  as 
against  a  subsequent  indemnity  selection  of  the  tract  erroneously  eliminated 
from  his  entry  in  the  first  instance. 

Acting  Secretary  Reynolds  to  the  Commisftiom^r  of  the  General  Land  Office^ 

April  Sj  1896.  (W.  A.  E.) 

The  tract  here  involved,  viz:  the  S.  J  of  the  SE.  i  of  Sec.  13,  T.  13 
S.,  R.  23  E.,  Visalia,  California,  land  district,  is  within  the  indemnity 
hmits  oi  the  Soathern  Pacific  Railroad,  under  its  grant  of  July  27, 
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1866  (14  Stat.,  292),  the  order  for  the  withdrawal  on  aeconnt  of  which 
was  made  by  your  office  letter  of  March  3,  1877. 

On  September.  7, 1880,  Crist  C.  Baer  filed  pre-emption  declarators- 
statement  for  the  SE.  J  of  said  section  13,  alleging  settlement  thereon 
February  15,  18H0.  After  due  notice  he  offered  final  i)roof  in  supiKtrt 
of  his  claim  to  the  entire  quarter  section,  but  this  proof  was  rejected  by 
the  register  and  receiver  as  to  the  S.  J  of  said  SE.  J  on  account  of  the 
indemnity  withdrawal  for  the  benefit  of  the  Southern  Pacific  Railroad 
Company.  The  local  officers  informed  him,  however,  that  they  would 
accept  his  proof  as  to  the  K.  J  of  the  SE.  J,  which  was  not  embraced  iu 
the  indemnity  withdrawal,  if  he  desired  to  take  that.  Baer  accordingly, 
after  having  tendered  payment  for  the  entire  SE.  J  and  formally  pro- 
tested against  the  rejection  of  his  proof  as  to  the  S.  J  of  the  SE.  J,  con- 
sented to  purchase  the  K.  J  of  said  quarter  section,  and  on  December 
10, 1881,  patent  was  issued  to  him. 

August  9, 1884,  the  S.  J  of  the  SE.  J  of  said  section  was  selected  by 
the  railroad  company  in  its  list  of  that  date. 

March  26, 1886,  Baer  filed  petition  asking  that  he  be  allowed  to  pur- 
chase the  S.  ^  of  said  quarter  section,  in  accordance  with  his  original 
application,  on  the  proof  already  offered  by  him.  In  support  of  this 
petition  he  submitted  his  own  affidavit  in  which  he  alleges  that  he 
settled  on  the  land  in  question  on  the  loth  of  February,  1880,  prior  to 
survey,  and  was  instrumental  in  having  it  surveyed;  that  he  filed  pre- 
emption declaratory  statement  for  the  entire  SE.  J  of  said  section  and 
offered  proof  and  payment  therefor;  that  he  agreed  that  final  certificate 
should  issue  for  the  X.  ^  of  the  SE.  J  only  at  the  suggestion  and  by  the 
advice  of  the  local  officers;  that  he  never  consented  to  nor  acquiesced 
in  the  rejection  of  his  claim  to  the  S.  J  of  said  SE.  J,  but  emplo^'cd  a 
lawyer  to  appeal  from  such  action ;  that  he  believed  appeal  had  been 
duly  filed,  and  rested  on  his  rights  in  the  premises  until  he  learned 
that  the  Southern  Pacific  Railroad  Company  had  sold  said  tract;  that 
he  has  never  abandoned  his  claim  to  the  entire  tract  originally  entered 
by  him,  but  stands  ready  at  any  time  to  pay  the  additional  money  that 
was  refused  by  the  local  officers. 

Your  office  held,  by  letter  of  February  19, 1895,  that  Baer  was  entitled 
to  the  entire  tract  originally  applied  for  by  him,  that  the  company^ 
selection  of  the  S.  J  of  the  SE.  J  should  be  canceled,  and  that  upon  the 
surrender  by  Baer  of  his  i)atent  for  the  N.  ^  of  the  SE.  J,  new  patent 
would  issue  to  him  for  the  entire  SE.  ^  of  said  section  13. 

From  this  action  the  railroad  company  has  ap])ealed,  assigning  as 
error : 

1.  That  the  ca»e  in  res  judicata  by  the  former  action  of  the  register  and  reoelTer, 
and  the  issue  and  acceptance  of  a  patent  by  Mr.  Baer  for  said  N.  i  SE.  ^. 

2.  That  it  was  error  to  hold  that  Mr.  Baer  could  now  pay  for  said  S.i  SE.i«ad 
receive  a  patent  on  preemption  proof  made  nearly  fifteen  years  ago. 

3.  That  it  was  error  to  refuse  to  recognize  and  affirm  the  right  of  said  eoropanj 
nnder  its  selection  of  August  9, 1884,  which  selection  waa  made  after  a  final  decision 
in  favor  of  the  company. 
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In  tbe  case  of  Holmes  r.  Northern  Pacific  Kailroaxl  Company  (5  L.  D., 
333),  Holmes  made  bomestead  entry  for  a  tract  of  eighty  .acres  in  an 
even  section,  together  with  a  tract  of  eighty  acres  in  an  adjoining  odd 
section.  This  entry  was  canceled  by  decision  of  the  Department  in  so 
far  as  it  covered  the  land  in  the  odd  section,  being  in  conflict  with  a 
railroad  grant,  and  Holmes  received  patent  for  the  eighty  acres  in  the 
even  section.  Subsequently,  he  filed  petition  asking  to  have  his  entry 
reinstated  as  to  the  land  in  the  odd  section,  whicli  had  been  canceled 
as  aforesaid,  claiming  that  said  tract  was  excepted  from  the  grant  to 
the  railroad  company  by  the  homestead  entry  of  one  Miller  that  existed 
at  the  date  of  withdrawal,  and  which  was  canceled  after  withdrawal 
and  prior  to  Holmes'  entry.  The  railroad  company  opposed  this  peti- 
tion on  the  grounds  that  the  question  as  to  whether  Holmes  or  the 
company  had  the  better  right  to  this  tract  was  res  judicata;  that 
Holmes,  by  his  acceptance  of  patent  for  eighty  acres  had  shown  his 
acquiescence  in  the  decision  of  the  Department;  and  that  he  had 
exhausted  his  homestead  right.  On  investigation  it  was  found  that 
the  allegations  contained  in  Holmes'  petition  were  true,  and,  further, 
that  he  had  remained  in  possession  of  said  tract  and  continued  to 
improve  it  up  to  the  date  of  his  petition.  The  Department  thereupon 
held  that  said  tract  was  excepted  from  the  grant  to  the  company  and 
the  question  of  reinstatement  was  one  solely  between  Holmes  and  the 
government;  that  his  entry  had  been  erroneously  canceled  as  to  said 
tract  and  it  was  accordingly  directed  that  upon  his  surrender  of  the 
patent  already  held  by  him  that  patent  issue  to  him  for  the  entire  tract 
embraced  in  his  original  entry,  it  appearing  that  his  final  proof  covered 
the  entire  one  hundred  and  sixty  acres. 

The  case  of  Michael  Donovan  (8  L.  D.,  382,)  is  even  more  directly  in 
iwint,  being  almost  exactly  pnrallel  with  the  present  case.  In  1866, 
certain  lands  within  the  indemnity  limits  of  the  Southern  Minnesota 
Kailroad  were  withdrawn  on  account  of  the  grant  to  said  railroad  com- 
pany. At  the  date  of  withdrawal  the  E.  .J  of  the  NW.  J  of  a  certain  odd 
section  within  said  indemnity  limits,  together  with  an  adjoining  eighty 
acre  ti-act  in  an  even  section,  was  embraced  in  the  home^stead  entry  of 
one  Lyman  Barkley,  which  was  canceled  January  14,  1868.  On  June 
6,  1868,  Michael  Donovan  presented  his  homestead  <application  for  all 
of  the  land  embraced  in  tlie  former  entry  of  Barkley,  and  was  informed 
by  the  local  officers  that  he  would  be  allowed  to  enter  the  eighty  acres 
in  the  even  section,  but  would  not  be  allowed  to  enter  the  eighty  acres  in 
the  odd  section,  as  the  same  was  railroad  land  and  not  subject  to  entry. 
He  thereupon  made  entry  of  the  land  in  the  even  section,  and  on  July 
1,  1875,  received  patent  therefor.  Subsequently  to  the  application  of 
Donovan,  the  railroad  company  selected  said  tract  in  the  odd  section, 
and  on  March  25, 1871,  it  was  certified  to  the  State  for  the  benefit  of 
the  railroad  company.  In  1888,  Donovan  filed  petition  asking  that 
proceedings  be  instituted  under  the  act  of  March  3, 1887  (24  Stat.,  556), 
to  restore  to  the  United  States  title  to  the  eighty  acre  tract  in  the  odd 
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section  aforesaid,  and  that  he  be  permitted  to  perfect  entry  therefor 
according  to  his  original  application. 
The  third  section  of  said  act  of  March  3,  1887,  reads  as  follows: 

That  if,  in  the  adjustment  of  said  grants,  it  shall  appear  that  the  homestead  or  pre- 
emption entry  of  any  hona  fide  settler  has  been  erroneously  canceled  on  account  of 
any  railroad  grant  or  the  withdrawal  of  public  lands  from  market,  such  settler  npou 
application  shall  be  re-instated  in  all  his  rights  and  allowed  to  perfect  his  entry  by 
complying  with  the  public  land  laws:  Providedf  That  he  has  not  located  another 
claim  or  made  an  entry  in  lieu  of  the  one  so  erroneously  canceled :  Jnd  prorided  alto. 
That  he  did  not  voluntarily  abandon  said  original  entry :  And  provided  furtker^  That 
if  any  of  said  settlers  do  not  renew  their  application  to  bo  rc-instated  within  a  rea- 
sonable time,  to  bo  fixed  by  the  Secretary  of  the  Interior,  then  all  such  unclaimed 
lands  shall  be  disposed  of  under  the  public  land  laws,  with  priority  of  right  given  to 
hona  fide  purchasers  of  said  unclaimed  lands,  if  any,  and  if  there  be  no  such  par- 
chasers,  then  to  hona  fide  settlers  residing  thereon. 

The  Department  held  that: 

It  was  undoubtedly  the  intention  of  the  act  to  protect  the  hona  fide  settler  in  all 
his  rights  as  against  the  railroad  company,  and,  therefore,  the  object  and  purpose uf 
section  three,  above  (quoted,  was  not  only  to  correct  all  decisions  made  by  the  Depart- 
ment or  the  General  Land  Office,  eiToneously  canceling  the  homestead  or  pre-emptiuo 
entry  of  any  hona  fide  settler  to  lands  within  railroad  grants,  whether  said  lauds  had 
been  certified  to  the  company  or  not,  but,  also,  to  re-instate  the  settler  in  all  hU 
rights  to  lands  upon  which  he  may  have  settled,  and  for  which  his  application  to 
file  or  enter  may  have  been  rejected  by  the  local  ofiice,  provided  it  be  shown  that 
said  application  to  file  or  enter  was  erroneously  rejected,  and  that  the  settler  bad 
not  located  another  claim  or  made  entry  in  lieu  of  the  land  for  which  his  applica- 
tion to  file  or  enter  had  been  so  erroneously  rejected.  In  such  case,  the  Department 
isre-invested  with  jurisdiction  to  re-instate  the  settler  in  all  his  rights,  and  allow 
him  to  perfect  his  entry  or  filing  by  complying  with  the  public  laud  laws,  if  appli- 
cation to  be  re-instated  in  such  rights  be  made  within  a  reasonable  time. 

It  was  accordingly  directed  that  demand  be  made  upon  the  railroad 
company  for  reconveyance  of  the  land,  and  in  case  the  company  refased 
to  reconvey,  the  matter  was  to  be  submitted  to  the  Attorney  General 
for  the  purpose  of  instituting  proceedings  against  the  company  to  have 
said  certilication  canceled,  as  provided  for  by  the  second  section  of  said 
act  of  March  3,  1887,  Donovan's  application  being  susi>ended  in  the 
meantime. 

In  the  present  case,  it  is  clear  that  when  Baer  tiled  his  pre-emption 
declaratory  statement  for  the  SE.  J  of  section  13,  the  whole  of  said 
tract  was  open  public  land,  subject  to  entry  under  the  pre-emptiou 
or  homestead  laws.  (Titamore  v.  Southern  Pacific  R.  R.  Compauy,  19 
L.  D.,  249.)  His  filing  was  erroneously  canceled,  therefore,  as  to  the 
S.  J  of  said  SE.  J.  He  comes  fully  within  the  remedial  provisions  of 
the  act  of  March  3,  1887,  and  is  entitled  to  a  restoration  of  his  original 
rights. 

Your  office  decision  is  accordingly  affirmed,  and  upon  the  surrender 
by  Baer  of  the  patent  now  held  by  him  for  the  N.  J  of  the  SE.  J  of 
said  section  13,  and  payment  by  him  for  the  S.  J  of  the  SE.  \  of  said 
section,  you  will  cancel  the  railroad  company's  selection,  and  issue  pat- 
ent to  Baer  for  the  entire  SE.  :J,  it  appearing  that  the  proof  submitted 
by  him  covered  the  entire  one  hundred  and  sixty  acres. 
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PRACnCB-PROCEEDIXGS  OX  KKPORT  OF  SPECIAL  AGENT. 

Eva  Maud  Febguson. 

Wbei^  an  entry  is  beld  for  cancellation  on  the  report  of  a  special  ngent,  sabject  to 
the  right  of  the  entryman  to  apply  for  a  hearing^  and  the  cDtryman  declines  ta 
ask  for  such  hearing  bnt  appeals,  such  action  on  his  part  will  ba  taken  as  an 
atlmission  of  the  facts  as  found  below,  on  which  final  judgment  may  be  properly 
rendered  by  the  Department. 

Acttmg  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Officer 

April  4, 1890.  (C.  J.  G.) 

The  land  involved  in  this  case  is  the  SE.  i  of  NW.  J,  Sec.  10,  T.  4G  N,, 
B.  8  W.,  Ashland  land  district^  Wisconsin. 

On  May  27, 1893,  Eva  Maud  Ferguson  made  homestead  entry  for 
said  land,  and  on  August  8,  1894,  commuted  the  same  to  cash  entry. 

On  November  10,  1894,  upon  the  report  of  a  special  agent,  your 
office  held  said  entry  for  cancellation,  at  the  same  time  advising  claim- 
ant that  she  would  be  allowed  sixty  days  in  which  to  apply  for  a  hear- 
ing to  show  cause  why  her  entry  should  be  suHtained. 

Claimant  neglected  to  apply  for  a  hearing,  but  on  January  5, 1895, 
appealed  to  this  Departitient  from  your  said  office  decision,  claiming 
that  said  decision  allowed  her  sixty  days  within  which  either  to  apply 
for  a  hearing  before  the  local  office,  or  to  appeal  to  this  Department. 

By  your  office  letter  of  January  29,  1895,  said  appeal  was  denied,  on 
the  ground  that  under  the  rules  of  practice  your  office  decision  of  No- 
vember 10,  1804,  was  an  interlocutory  order  from  which  an  appeal  does 
not  lie.  It  was  also  denied  that  tliere  was  anything  in  the  order  of 
November  10,  1894,  to  warrant  the  statement  that  claimant  would  be 
allowed  to  appeal  from  said  order  to  this  Department.  Claimant,  how- 
ever, was  granted  another  sixty  days  within  which  to  apply  for  a  hear- 
ing before  the  local  office  iu  accordance  with  the  terms  of  said  order. 

Upon  the  refusal  of  claimant  to  take  advantage  of  the  second  oppor- 
tunity afforded  her  to  submit  testimony  in  support  of  her  claim,  your 
office  by  letter  of  March  20, 1895,  canceled  her  entry,  and  the  local  office 
was  instructed  to  hold  the  land  in  question  subject  to  entry  by  the  first 
legal  applicant. 

Claimant  has  again  appealed  to  this  Department  from  your  said 
office  decisions. 

Acting  under  the  rules  of  practice,  your  office  treated  its  decision  of 
November  10, 1894,  as  an  interlocutory  order,  and  denied  appeal  there- 
iroin.  In  the  recent  case  of  Patrick  Fox  (20  L.  D.,  468)  the  Department 
held  however  that: — 

Where  an  entry  is  held  for  cancellation  on  the  report  of  a  special  agent,  subject 
to  the  right  of  the  entryman  to  apply  for  a  henring  to  show  canse  \rhy  his  entry 
■hoald  be  sustained,  the  entryman  may  declino  to  ajjply  for  a  bearing,  and  appeal  to 
the  Department  for  a  consideration  of  his  case  as  it  stands  on  the  record. 
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In  view  of  this  authority,  and  in  view  of  the  fact  that  claimant 
^elected  to  treat  your  office  decision  of  November  10, 1894,  as  a  final 
judgment,  this  Department  under  its  supervisory  authority  may  prop- 
.erly  render  decision  on  the  record  submitted. 

The  special  agent  in  his  report  alleged  that  claimant  never  estab 
iished  residence  on  the  laud  in  question,  was  never  on  it  but  twice,  and 
that  she  made  the  entry  at  the  instance  and  in  the  interest  of  another 
person. 

In  the  case  of  United  States  r.  Northern  Pacific  Coal  Company  (16 
L.  D.,  259),  it  was  held  that  a  refusal  and  negleet  to  apply  for  a  hearing:, 
under  an  order  of  your  office  holding  an  entry  for  cancellation  on  tbe 
rei>ort  of  a  special  agent,  constitutes  an  admission  of  the  truthfulness 
cf  tfaie  charges  on  which  said  order  is  predicated. 

Accompanying  claimant's  appeal  to  this  Department  are  several 
affidavits  filed  for  the  purpose  of  refuting  the  charges  contained  in  the 
8i)ecial  agent's  report.  But  there  is  nothing  in  said  affidavits  to  8how 
that  claimant's  residence,  if  established,  has  been  maintained,  and  no 
refutation  whatever  of  the  charge  that  the  entry  was  made  for  specula- 
tive purposes. 

In  the  case  of  W.  H.  H.  Findley  (6  L.  D.,  777)  it  was  held  (syllabos;: 

If  an  entry  is  held  for  cancellation  on  the  report  of  a  special  agent  charging  saffi- 
Qient  cause  therefor,  and  the  entryman,  after  the  notice,  fails  to  apply  for  a  bearing, 
'soch  failnre  is  taken  as  a  confession  of  the  charge,  and  a  waiver  of  any  claims  of 
to  the  land;  and  if  the  entry  is  finally  canceled,  the  encryman  has  no  jnstgronDd 
/or  complaint. 

Your  office  proceedings  in  this  case  have  been  regular,  and  the  deci- 
sion of  March  20, 1895,  canceling  claimant's  entry  is  hereby  affirmed. 


TOWNSITE   V.  TEAUGH  ET  AL. 

Motion  tor  review  of  departmental  decision  of  December  18, 1895, 21 
L.  D.,  496,  and  for  rehearing  in  the  case,  granted  by  Acting  Secretary 
Beynolds,  April  6,  1896. 

practice-appeal— at1x>11xey. 
Elijah  1).  Steen. 

An  appeal  taken  by  an  attorney  who  has  not  been  admitted  to  practice  before  the 
Department  will  be  dismissed,  if  after  due  notice  to  him,  and  to  the  appellant, 
he  fails  to  take  the  requisite  steps  to  .secure  recognition. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Offict. 

April  G,  1896.  (G.  C.  E.) 

With  your  office  letter  of  March  12,  1896,  you  transmit  tbe  pai)er8  in 
the  case  of  ex  parte  Elijah  D.  Steeii,  including  an  appeal  filed  in  the 
local  office  at  Valentine,  Nebraska,  July  23,  1890,  from  your  office  deci* 
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aion  of  May  17^  1895,  which  denied  his  applicatiou  to  amend  his  timber- 
culture  entry  !No.  7985,  covering  the  S.  J  of  the  !SE.  J  and  the  S.  J  of 
tlie  SW.  i  of  Sec.  32,  T.  28  K.,  R.  32,  so  as  to  embrace  the  S.  }  of  the 
NW.  ^  and  the  E.  J  of  the  SW.  J  of  Sec.  15,  T.  27  N.,  R.  31  W.,  in  said 
land  district. 

The  appeal  was  filed  by  one  F.  M.  Walcott,  as  attorney  for  Steen. 

Tlie  records  of  your  office  failing  to  sliow  that  Walcott  had  complied 
with  the  regulations  in  regard  to  attorneys,  your  office,  on  August  10, 
1895,  directed  that  appellant  be  notified  '<  that  he  will  be  allowed  fifteen 
days  within  which  to  file  a  proper  appeal,  or  to  have  bis  attoruey  com- 
ply with  said  regulations."  Specific  directions  were  also  given  to  fur- 
nish Steen  aud  his  attorney  (Walcott)  with  a  copy  of  your  said  office 
letter  of  August  19,  1895,  which  further  advised  the  appellant  that 
papers  relating  to  a  compliance  with  the  regulations  respecting  attor- 
neys should  be  filed  <4n  the  office  of  the  Secretary  of  the  Interior." 

On  September  19, 1895,  the  local  officers  forwarded  to  your  office  cer- 
tain papers  relating  to  Mr.  Walcott's  compliance  with  the  regulations, 
and  these  papers  were  forwarded  by  your  office  to  this  Department,  on 
September  28, 1895.  This  was  all  that  was  done  by  appellant  or  his 
attorney  in  the  matter  of  compliance  with  your  office  instructions. 

In  your  said  letter  transmitting  the  papers  including  the  appeal,  it  is 
stated  that  the  records  of  your  office  did  not  then  (March  12, 1896,) 
show  that  Mr.  Walcott  had  been  admitted  to  practice  before  the  Depart- 
ment, and  the  case  was  submitted  <<for  such  action  as  you  may  deem 
proper." 

It  api>ears  that  Mr.  Walcott's  application  for  admission  to  practice 
before  this  Department  was  duly  received  aud  considered,  and  on 
October  26, 1895,  he  was  called  on  to  comply  with  regulation  No.  7. 
This  regulation  is  as  follows: 

An  applicant  for  admission  to  practice  under  the  above  re|;ulations  must  address 
a  letter  to  the  Secretary  of  the  Interior,  inclosing  the  certificate  and  oath  above 
required,  in  which  letter  his  full  name  and  post  office  address  must  be  given.  He 
must  state  whether  or  not  he  has  ever  been  recognized  as  attorney  or  agent  before 
this  Department  or  any  bureau  thereof,  and  if  so,  whether  he  has  ever  been  sus- 
pended or  disbarred  from  practice.  He  must  also  state  whether  he  holds  any  office 
of  trust  or  profit  under  the  government  of  the  United  States. 

The  regulations  for  the  recognition  of  attorneys  and  agents  are  pre- 
scribed by  the  Secretary  of  the  Interior  by  virtue  of  the  act  approved 
July  4,  1884  (Vol.  ^3,  U.  S.  Stat.,  p.  101),  and  section  5498  of  the 
Eevised  Statutes  prescribes  a  penalty  for 

every  officer  of  the  United  States,  a  person  holding  any  place  of  trust  or  profit 

who  acts  as  an  agent  or  attorney  for  prosecuting  any  claim  against  the 

United  States,  or  in  any  manner,  or  by  any  means,  otherwise  than  in  discharp^e  of 
his  official  duties,  aids  or  assists  in  the  prosecution  or  support  of  any  such  claim,  or 
receives  any  gratuity,  or  any  share  of  or  interest  in  any  claim  from  the  claimant 
against  the  United  States,  etc. 

Regulation  No.  7  was,  therefore,  made  for  the  protection  of  both  the 
attorney  seeking  recognition  and  the  government. 
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A  recent  examination  of  tlie  records  shows  that  Mr.  Waleott  Las 
either  neglected  or  ignored  the  plain  requirements  of  this  Department, 
as  set  forth  in  the  letter  addressed  to  him  about  five  months  since. 

Had  appellant  not  been  notified  that  his  attorney  had  failed  to  take 
the  requisite  steps  to  secure  his  recognition  before  this  Department  as 
an  attorney,  it  would  not  be  proper  to  dismiss  his  appeal.  Tucker  r. 
Nelson,  9  L.  D.,  520.  But  he  was  in  fact  notified-  as  evidenced  by  the 
attempted  effort  of  his  attorney  to  be  recognized.  Your  office  appears 
to  have  fiilly  complied  with  Practice  Rule  No.  82  and  notified  the  claim- 
ant of  his  defective  appeal,  and  gave  him  the  fifteen  days  therein  pre- 
scribed to  amend  it,  and  plainly  advised  him  what  was  required.  It  is 
possible  that  he  depended  upon  his  attorney  to  perfect  the  appeal,  bnt 
that  cannot  oscuse  him  in  the  light  of  the  facts  disclosed  by  the  record. 
He  trusted  his  case  to  an  attorney,  who  has  failed  to  comply  with  the 
regulations  entitling  him  to  recognition.  He  has  failed,  after  notice,  to 
file  a  proper  appeal,  and  the  so-called  appeal  cannot  be  considered. 

The  same  is,  therefore,  dismissed,  and  the  papers  are  herewith 
returned  for  the  files  of  your  office.  Let  Mr.  Steen  be  notified  of  the 
action  herein  taken  by  sending  to  him  a  copy  of  this  decision. 


PRGUTY    r.  CONDIT. 

Motion  for  review  of  departmental  decision  of  January  21,  1896,  22 
L.  D.,  54,  denied  by  Acting  Secretary  Reynolds,  April  6, 1896. 


FINAL  PROOF-PRACTICE— XOTICB. 

Clapp  v.  Kellogg. 

Final  proof  taken  by  the  register  and  receiver  oatside  of  office  hoars  may  be  coDsid- 
eredy  where  it  appears  to  have  been  so  taken  because  the  witnesses  could  not 
attend  at  any  other  time,  and  that  their  testimony  was  submitted  with  dne 
opportunity  for  cross-examination  by  tho  adverse  claimant. 

In  the  case  of  a  hearing  ordered  on  the  application  of  an  adverse  claimant,  the  notice 
of  such  proceeding  should  be  personaHy  served  on  the  entryman. 

Acting  Secretary  Reynolds  to  the  Commisaioner  of  the  General  Land  Office^ 
(J.  I.  H.)  April  6,  1896.  (C.  W.  T.) 

By  your  letter  of  April  10, 1895,  you  transmitted  the  appeal  of  Walter 
P.  Kellogg  from  your  office  decision  of  February  7, 1895,  rejecting  liis 
final  proof  on  his  pre-emption  claim,  Xo.  4143,  to  the  S.  ^  of  the  NW.  \ 
and  the  S.  A  of  the  NE.  J  of  section  25,  T.  7  S.,  R.  73  W.,  LeadviUe  laud 
district,  Colorado. 

I  cannot  concur  in  your  decision. 

It  appears  from  the  report  of  the  register  and  receiver  that  two  of 
the  claimant's  witnesses,  Jones  and  Cowboy,  were  railroad  employees, 
and  had  to  appear  at  their  office  out  of  office  hours — one  of  them  before 
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9  A.  M.,  and  the  other  after  4  P.  M.  Miss  Clapp,  who  appeared  as 
protestaut,  therefore  dictated  the  questions  she  desired  to  ask  these 
witnesses,  which  were  taken  down  by  the  register  as  dictated  and  pro- 
X>oanded  to  tlie  witnesses,  and  the  questions  and  answers  sent  by  the 
local  officers  to  your  office,  witli  the  proof. 

Upon  the  ground  that  these  witnesses  were  examined  out  of  office 
hours,  your  office  rejected  Kellogg's  proof,  and  required  him  to  make 
new  pi*oof. 

I  am  of  opinion  that  this  was  error.  I  think,  under  the  circumstances, 
that  the  local  officers  were  warranted  in  their  action. 

But  it  appearing  from  the  record  that  notice  of  the  hearing  ordered 
by  your  office  letter  of  September  21, 1893,  as  provided  by^  rule  5  of 
Eules  of  Practice,  was  given  by  registered  letter,  and  that  Miss  Clapp 
did  not  appear  at  the  liearing,  I  think  another  hearing  should  be 
ordered. 

The  x>ldlntifr,  Mary  Clapp,  filed  pre-emption  declaratory  statement, 
No.  4103,  for  the  NW.  J,  Sec.  2^,  T.  7  S.,  li.  73  W.,  Leadville  land  dis- 
trict, Colorado,  on  April  4, 1890,  alleging  settlement  on  March  10, 1890, 
which  was  amended  by  your  office  letter  of  March  9, 1892,  to  the  N W. 
4  of  section  25,  of  the  same  township  and  range. 

On  August  10,  1890,  Kellogg  filed  his  pre-emption  declaratory  state- 
ment, No.  4143,  alleging  settlement  on  August  1,  1890.  Kellogg  made 
final  ])roof  before  the  register  on  March  14, 1893,  and  on  the  30th  of  that 
month  certificate  and  receipt,  No.  1567,  were  issued  in  his  favor. 

After  the  allowance  of  Kellogg's  entry.  Miss  Clapp  addressed  several 
letters  to  your  office,  calling  attention  to  the  charge  made  by  her  at  the 
time  of  Kellogg's  final  proof,  that  Kellogg  had  never  lived  upon  or  cul- 
tivated the  tract  as  required  by  law,  and  asking  the  setting  aside  of 
his  claim  and  the  "recovery"  of  her  own:  Whereupon  a  hearing  was 
ordered. 

Where  there  is  an  adverse  claimant  under  a  i)re-emption  filing,  and 
the  pre-emptor  publishes  notice  of  his  intention  to  make  final  proof,  the 
adverse  claimant  is  entitled  to  be  specially  cited.  The  notification  to 
him  need  not  be  by  personal  service  but  may  be  by  registered  letter,  or 
unregistered  letter,  the  receipt  of  which  is  shown,  or  acknowledged. 
(Reno  r.  Cole,  15  L.  D.,  174.)  But  it  is  well  settled  that  notice  of  con- 
test by  registered  letter  is  not  personal  service  within  the  meaning  of 
rule  9,  of  Eules  of  Practice,  and  such  notice  is  bad  as  notice  made  under 
said  rule.     (Elting  v,  Terhune,  18  L.  D.,  586). 

The  case  at  bar  is  clearly  an  adversary  proceeding,  the  result  of  which 
will  virtually  determine  the  rights  of  the  parties  to  the  land  in  question. 
Hence  it  is  in  the  nature  of  a  contest,  and,  as  such,  requires  personal 
service  of  the  notice  of  hearing  (Parish  r.  Jay  19  L.  D.,  405). 

The  decision  of  your  office  is  therefore  reversed,  with  instructions  to 
return  the  case  to  the  local  officers  for  proceedings  de  novo  on  your 
order  for  hearing  of  September  21, 1893. 
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Joel  E.  Davts  et  al. 

Motion  for  review  of  departmental  decision  of  October  18, 1895, 21 
L.  D.,  318,  denied  by  Acting  Secretary  Reynolds,  April  6, 1896. 


RAILItOAD  GRANT— INDEMNITY  SELECTIONS— HOMESTEAD  EXTRY.. 

Gbinnell  v.  Southern  Pacific  R.  R.  Co. 

A  list  of  indemnity  selections  rejected  by  the  local  office  on  account  of  the  com> 
pany's  flailnre  to  designate  losses  in  lien  of  selections  made  prior  to  the  circular 
of  August  4,  1885,  does  not  operate  to  reserve  the  lands  included  therein  from 
homestead  entry. 

Acting  Secretary  Reynolds  to  tJhe  Commiuioner  of  the  GeueralLimd  Office^ 
(J.  I.  H.)  April  6,  1895.  (F.  W.  C.) 

I  have  considered  the  appeal  by  Emory  E.  Grinnell  from  your  office 
decision  of  January  12, 1895,  holding  for  cancellation  his  homestead 
entry  covering  the  S.  J  SW.  J,  Sec.  35,  T.  26  S.,  R.  29  E.,  M.  I).  M., 
Visalia  land  district,  California,  for  conflict  with  the  indemnity  selec- 
tion by  the  Southern  Pacific  railroad  company. 

This  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany under  the  act  of  July  27, 18G6,  and  was  included  in  a  list  of  selec- 
tions filed  by  the  company  December  9, 1885.  Relative  to  said  list  your 
office  decision  states :  "Tbis  application  was  allowed  and  went  to  record 
as  a  selection,  May  10, 1892,  but  the  company's  rights  thereunder  relate 
back  to  the  date  when  the  application  was  presented." 

In  its  answer  to  the  appeal  the  company  states: 

The  railroad  company  applied  to  select  said  tract  December  9, 1885,  per  list  No.  23, 
designating  proper  basis  therefor.  The  register  and  receiver  rejected  said  list  on 
the  ground  that  the  company  had  not  designated  losses  for  previous  indemnity  nelec- 
tions.    The  company  appealed  to  the  Commissioner. 

The  commissioner  took  up  the  list  and  on  November  4,  1891,  advised  the  regiskr 
and  receiver  that  their  objection  did  not  warrant  a^rejection  of  said  list  No.  23,  aud 
he  returned  tlie  same  for  their  further  consideration,  and  required  the  selectiog 
agent  of  the  company  to  file  a  new  list.  Whereupon  the  company  prepared  list 
No.  56  giving  the  same  loss  as  that  in  list  23.  List  No.  56  was  approved  by  the 
register  and  receiver  May  10,  1892,  for  all  tracts  on  which  final  entries  had  not 
issued,  and  said  list  contains  the  tract  in  question. 

While  the  company's  appeal  from  the  register  and  receiver's  rejection  of  list  23 
was  pending  in  the  commissioner's  office,  the  register  and  receiver,  on  January  16, 
1888,  allowed  Mr.  Grinnell  to  make  original  homestead  entry  No.  6112  for  said  8.  i 
SW.  i  35  with  the  £.  i  SW.  i  Sec.  34.  On  August  15,  1893,  Mr.  Grinnell  submitted 
final  proof.  Said  proof  was  rejected  by  the  register  and  receiver,  because  the  tract 
in  Section  35  had  been  selected  by  the  company  May  10,  1892,  and  Mr.  Grinoell 
appealed. 
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These  are  treated  as  the  admitted  facts  iu  the  case,  bat  your  office 
opinion  is  silent  as  to  the  condition  of  the  company's  selection  list  of 
December  9, 1885,  and  the  action  theifon. 

The  question  thus  presented  by  the  record  is:  did  the  company  gain 
any  such  right  by  the  filing  of  its  list  on  December  0,  1885,  as  would 
bar  the  allowauce  of  an  entry  upon  a  tract  included  in  the  listf 

By  the  circular  of  August  4, 1885  (4  L.  D.,  90),  addressed  to  the  local 
officers,  it  was  directed — 

Where  indemDity  selections  have  heretofore  been  made  withoat  specification  of 
losses,  yon  will  reqnire  the  companies  to  designate  the  deficiencies  for  which  snch 
indemnity  is  to  be  applie<l  before  further  selections  are  allowed. 

In  referring  to  said  circular,  it  was  held  in  departmental  decision  of 
May  1,  1891,  in  the  case  of  Sawyer  v.  Northern  Pacific  R.  R.  Co.  (12 
L.  D.,  448)— 

The  subsequent  circular  of  Secretary  Lamar,  of  Augast  4, 1885  (4  L.  D,,  90),  requir- 
ing a  basis  of  loss  for  such  selection,  was  not  designed  to  invalidate  selections  there* . 
tofore  made,  but  required  the  company  to  designate  the  losses  in  lieu  of  which  such 
prior  selections  had  been  made,  and  directed  the  district  officers  not  to  receive  any 
farther  selections  until  such  order  had  been  complied  with. 

It  is  clear  therefore,  that  if  the  company  had  not  complied  with  the 
circular  and  specified  a  basis  for  selections  approved  prior  to  the  pro- 
mulgation of  said  circular,  the  local  officers  were  justified  in  refusing 
to  receive  further  indemnity  selections^  and  no  rights  were  required  by 
the  attempt  to  make  farther  indemnity  selections,  until  the  cit'cular  had 
been  complied  with,  which  you  report  was  not  until  October  27, 1888. 
It  has  been  repeatedly  ruled  that  there  was  no  authority  for  an 
indemnity  withdrawal  on  account  of  the  grant  for  this  company,  and 
that  no  rights  were  acquired  within  the  indemnity  limits  until  selec* 
tion  had  been  made  in  the  manner  prescribed. 

The  allowance  of  Grinnell's  entry  on  January  16, 1888,  was  therefore 
proj)er. 

Your  office  decision  holds  that  "  there  is  nothing  of  record,  or  in  the 

proof  made  by  Grinnell,  showing  the  initiation  of  a  right  or  claim  ta 

the  land  prior  to  or  at  the  date  when  the  company  first  applied  for  it."' 

The  proof,  however,  shows  that  the  land  ^^  had  been  actually  settled 

upon  and  occupied  ever  since  the  spring  of  1870." 

It  is  true  that  the  qualifications  of  the  settler  are  not  set  forth,  and 
it  would  be  necessary  to  order  a  hearing  to  determine  the  status  of  the 
land  at  the  date  of  selection,  but  as  I  am  of  the  opinion  that  no  rights 
were  acquired  by  the  selection  of  December  9, 1885,  and  that  Grinnell's 
entry  was  properly  allowed  on  January  IG^  1888,  the  question  as  to  the 
status  of  the  land  on  December  9, 1885,  becomes  immaterial. 

Tour  office  decision  is  accordingly  reversed,  and  the  company's- 
selection  will  be  canceled. 
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S%VAMP  LANI>  CLAIM— HOMESTEAD  ENTKY. 

MARQUA^^r.  Waisanen. 

As  between  a  homestead  claimaDt  and  a  transferee  of  the  State  under  the  swamp 
grant,  a  decision  of  the  local  office  that  the  land  is  in  fact  not  of  the  charaoter 
granted  should  not  be  disturbed  in  the  absence  of  ap|>eal,  where  prior  to  the 
acquisition  of  the  transferee's  title  the  selection  of  the  State  had  been  finally 

rejected. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office, 
(J.  I.  H.)  April  6,  1896.  (J.  L.) 

This  case  involves  the  SE  ^  of  the  SE  ^  of  section  29,  the  £  ^  of 
the  NE  i  and  lot  1  of  section  32,  T.  8  N.,  R.  4  W.,  (sontainiug  161.50 
acres,  in  Oregon  City  land  district,  Oregon. 

On  December  22,  1885,  Olaf  Wai»aueu  made  homestead  entry  No. 
6415  of  said  land.  On  November  2,  1891,  after  final  proof,  he  was 
awarded  final  certificate  No.  3418.  On  February  24, 1892,  your  office 
suspended  said  final  entry  (with  others)  <*for  reason  of  conflict  with 
the  claim  of  the  State  of  Oregon  under  the  swamp  land  grant;"  and 
directed  the  local  officers  to  advise  Waisanen  that  he  might 

elect,  either  to  have  his  entry  canceled  withoat  prejudice  to  his  rights  under  the 
homestead  lawH,  to  eonteat  the  claim  of  the  State  under  the  grant,  or  to  procure  and 
forward  through  you  a  quit  claim  deed  from  the  proper  State  authorities  (of  Oregon), 
as  provided  by  the  act  of  the  legislature  of  February  2,  1889. 

Accordingly  Waisanen  filed  a  quit  claim  deed  from  the  authorities  of 
Oregon  conveying  to  him  the  SE.  J  of  the  SE.  J  of  section  29  and  lot  1 
of  section  32,  containing  81.50  acres.  He  could  not  procure  a  deed  for 
the  E.  ^  of  the  KE.  |  of  section  32,  because  said  authorities  had  previ- 
ously conveyed  said  tract  of  eighty  acres  to  one  U.  S.  Grant  Marqaam. 

Whereupon  Waisanen  contested  the  claim  of  the  State  under  tbe 
swamp  land  grant,  by  filing  a  sworn  statement  under  oath  corroborated 
by  two  witnesses,  as  required  by  paragraph  1  of  the  circular  of  Decem- 
ber 13,  1886,  (5  L.  D.  279).  The  governor  of  Oregon  was  notified  as 
required  by  paragraph  2,  and  after  the  lapse  of  sixty  days  after  service 
of  notice,  the  local  officers  reported  that  no  action  had  been  taken  by 
him.  By  force  of  paragraph  4  of  said  circular,  **the  State  was  deemed 
concluded  from  thereafter  asserting  a  claim  to  the  land  under  the  swamp 
land  grant." 

By  letter  "  K"  of  August  22, 1892,  your  office,  after  reciting  the  fore- 
going facts,  called  the  attention  of  the  local  officers  to  the  fact,  tbat 
Waisanen's  affidavit  of  contest  showed  that  the  State  had  conveyed  to 
Marciuam  the  E  ^  of  the  NE  ^  of  section  32,  containing  eighty  acres; 
and  to  the  further  fact  that  Marquam  had  not  had  any  notice  of  the 
foregoing  proceedings,  and  had  bt'cn  given  no  opportunity  to  protest 
against  the  perfection  of  Waisanen's  entry.  WhereuiK)n  your  office 
I  directed  the  local  officers  to  notify  Marquam,  and  allow  him  a  reasou- 
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able  time  within  which  to  object  or  protest;  and,  (if  any  objection  be 
filed),  to  order  a  hearing  to  determine  the  character  of  the  land 
involved,  giving  due  notice  to  all  parties  in  interest. 

Accordingly  on  September  C,  1892,  Marquam  filed  an  aifidavit  of  con- 
test against  Waisanen's  entry  as  to  the  E  J  of  the  XE  J  of  section  32, 
containing  eighty  acres,  in  which  he  alleged,  that  said  eighty  acres 
were  swamp  and  overflowed  lands  within  the  meaning  of  the  act  of 
March  12,  1860;  that  he  had  purchased  the  same  from  the  State  of 
Oregon  in  good  faith  and  for  valuable  consideration,  and  that  he  was 
then  the  owner  and  holder  thereof;  and  that  Waisanen's  entry  thereof 
was  not  made  in  good  faith.  Whereupon  Marquam  prayed  that  a  hear- 
ing be  ordered  to  determine  the  character  of  said  land  and  the  respec- 
tive rights  of  the  parties  therein,  and  that  Waisanen's  entry  be 
canceled  as  to  said  eighty  acres. 

The  hearing  of  the  contest  thus  initiated  by  Marquam,  was  had  on 
February  13, 14,  and  15, 1893.  On  July  30, 1893,  the  local  officers  found 
as  matter  of  fact, 

that  ivhile  the  land  is  subject  to  periodical  overflows,  much  of  it  Is  susceptible  of 
cultivation,  and  crops  of  vegetables  of  some  kinds  aud  grasses^  can  be  successfully 
cultivated  and  raised  thereon,  and  it  is  not  such  land  as  could  be  taken  by  the  State 
of  Oregon  as  swamp  land  nnder  the  act  of  March  12, 1860. 

And  they  recommended  that  Marquam's  contest  be  dismissed  and 
that  the  homestead  entry  of  Olof  Waisanen  be  relieved  trom  suspen- 
sion and  allowed  to  pass  to  patent. 

On  Auji^st  10,  1893,  the  attorneys  for  Marquam  in  writing,  acknowl- 
edged service  of  a  copy  of  the  foregoing  decision  of  the  local  officers. 
And  Marquam  did  not  appeal  therefrom  to  your  office.  Nevertheless 
your  office  on  May  10, 1894,  reversed  the  finding  and  the  decision  of 
the  local  officers  and  held  Waisanen's  homestead  entry  for  cancellation. 
And  Waisanen  has  appealed  to  this  Department. 

It  appears  by  your  office  decision,  that  the  township  aforesaid  was 
surveyed  in  the  year  1S5G ;  that  the  lands  involved  in  this  case  were 
with  others  selected  as  swamp  lands  by  the  State  of  Oregon  in  the 
year  1871,  but  the  selection  was  not  reported  to  your  office  until  Janu- 
ary 1873.  By  letter  "K"  of  April  12,  1879,  your  office  notified  the 
governor  of  Oregon  that  the  State's  claim  to  said  land,  (naming  among 
orhers  the  E  i  of  section  29  and  all  of  section  32  of  T.  8  N.,  R.  4  W.,) 
was  held  for  rejection,  because  the  selection  was  not  made  within  two 
years  from  the  adjournment  of  the  legislature  of  the  State  of  Oregon 
at  its  next  session  after  the  date  of  the  act  of  March  12,  I860;  and  also 
notified  him  that  the  State  authorities  were  allowed  sixty  days  within 
which  to  api>eal  from  said  decision.  IN'o  appeal  was  taken,  and  by 
operation  of  law  your  said  office  decision  became  final. 

The  pending  controversy  is  between  Marquam  and  Waisanen  alone, 
each  of  them  claiming  adversely  to  the  other  the  E  J  of  the  XE  J  of  sec- 
tion 32,  containing  eighty  acres.    The  deed  from  the  State  of  Oregon 
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to  Marquam  conveying  said  eighty  acres,  and  bearing  date  January  31, 
1880,  is  ill  evidence.  Bat  the  record  shows  that  the  State  then  had  no 
right,  title,  interest  or  estate  in  said  eighty  acres;  her  claim  to  the 
same  having  been  twice  a<ljadicated  against  her,  firat  in  1879,  suid 
again  in  1802,  as  hereinbefore  set  forth.  I  think  yoar  office  erred  in 
reopening  the  controversy  between  Marquam  and  Waisanen,  which  had 
been  settled  by  the  findings  of  fact  by  the  local  officers;  with  which 
Marquam  seems  to  have  been  content,  inasmnch  as  he  did  not  appeal 
therefrom.  He  thereby  relinquished  nil  interest  in  the  case,  and  left  it 
to  be  decided  as  a  matter  between  Waisanen  and  the  United  States, 
The  proof  is  clear  and  uncontradicted,  that  Waisanen  has  acted  in 
good  faith;  and  has  been  an  actnal  and  continuous  resident  upon  his 
homestead,  with  his  wife  and  children  since  the  year  1886;  and  lias 
built  a  large  dwelling  house  and  a  large  barn  and  other  stmctures  and 
has  made  other  improvements;  all  of  the  value  of  $1,500;  and  tbat  he 
has  nuide  a  comfortable  living  for  his  family  upon  the  land. 

For  the  foregoing  reasons  your  office  decision  of  May  10,  1894,  is 
hereby  reversed.  Marquam's  contest  will  be  dismissed,  and  Waisaiieu's 
final  homestead  entry  will  be  held  intact. 


RAIUROAD  LANT>8-8ECnON  8,  ACT  OF  SEPTEMBER  «9,  1890. 

Childs  r.  Floyd. 

The  possession  of  land  lying  within  tbe  overlapping  limits  of  The  Dalles  Militsry 
Wagon  Road  Company,  and  the  Northern  Pacific  Railroad  Company,  and  ro\- 
ered  by  the  forfeiture  act  of  September  29,  1890,  acquired  with  a  view  to  pur- 
chasing sai<l  laud  from  the  Wagon  Road  Company,  does  not  entitle  the  bolder  to 
perfect  title  thereto  under  the  second  clause  of  section  3  of  said  act. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

April  (j\  1896.  ,  (W.  M.  W.) 

I  have  considered  the  case  of  Hubert  H.  Childs  p.  William  Floyd,  nii 
the  appeal  of  the  latter  from  your  office  decision  of  January  23, 1895, 
holding  for  cancellation  his  cash  entry  for  the  S.  i  N.  ^  and  N.  J  S.  i, 
Sec.  23,  T.  2  X.,  R.  14  E.,  The  Dalles,  Oregon,  land"  district. 

On  January  19,  1893,  William  Floyd  made  application  to  purchase 
the  lands  in  question  under  the  act  of  September  29, 1890  (26  Stat., 
49G),  alleging  that  he  settled  thereon  in  1887,  and  that  he  had  been  in 
possession  thereof  up  to  the  date  of  his  application ;  that  he  settle*! 
on  said  lands  '^  with  the  expectation  of  purchasing  the  same  from  tbe 
Northern  Pacific  Railroad  Company,  if  they  should  obtain  title  to  tbe 
same." 

On  April  10,  1893,  his  application  was  allowed,  and  he  made  cash 
entry  of  said  land. 

On  February  14,  1894,  Hubert  H.  Childs  filed  his  corroborated  affi- 
davit of  contest  against  said  entry,  alleging: 

That  said  land  Ims  not  been  in  the  jiossession  of  said  WiHiam  Floyd  or  any  one 
else  for  the  past  two  years  farther  than  to  have  a  fence  on  three  sides  inclosing  about 
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fonr  miles  square,  in  which  several  different  persons  own  lands,  as  also  the  govern- 
ment of  the  United  States  have  lands  within  said  inclosure  which  has  not  been  dis- 
posed of. 

That  the  north  side  of  said  pretended  inclosure  has  never  been  inclosed,  and  this 
affiant  is  ready  and  willing  to  prove  that  on  Sep't  30,  1890,  or  prior  thereto  or  since 
said  time,  that  the  said  William  Floyd  was  not  in  possession  of  said  land  or  had  any 
contract  to  pnrchase  from  the  Northern  PaciAc  Railroad  Company  or  from  any  other 
person  or  persons  that  would  entitle  him  to  purchase  said  land  from  the  government. 
That  if  this  affiant  is  allowed  he  will  be  able  to  prove  that  the  said  William  Floyd 
has  never  complied  with  the  law  entitling  him  to  purchase  said  land. from  the  gov- 
erument,  and  that  the  said  William  Floyd  has  never  been  in  possession  of  said  land 
excepting  in  common  with  others,  and  that  he  bas  not  now  nor  has  not  had  any 
improvements  upon  said  lands  excepting  a  fence  across  the  west  end  of  said  land, 
being  a  part  of  the  fence  that  inclosed  the  said  fonr  mile  square  tract. 

This  affidavit  of  contest  was  forwarded  to  your  office,  which,  on 
March  15, 1894,  ordered  a  hearing  thereon.  The  hearing  was  duly  I:ad, 
and  on  August  6, 1894,  the  local  officers  recommended  that  the  contest 
be  dismissed. 

Ghilds  appealed. 

On  January  23, 1895,  your  office  reversed  the  decision  of  the  local 
officers,  and  held  Floyd's  entry  for  cancellation. 

Floyd  api)eals. 

The  land  in  question  is  within  the  limits  of  the  grant  to  the  State  of 
Oregon  for  the  benefit  of  The  Dalles  Military  Boad  Company  (14  Stat., 
409),  and  which  overlaps  that  of  the  grant  to  the  ^Northern  Pacific 
Railroad  Company  under  the  act  of  July  2,  1864  (13  Stat.,  365),  and 
was  covered  by  the  forfeiture  act  of  September  29, 1890  (20  Stat.,  490). 

Appellant  contends  that  the  affidavit  of  contest  fails  to  state  a  cause 
of  action,  and,  therefore,  the  case  should  be  dismissed. 

The  affidavit  states,  in  effect,  that  the  laud  in  question  has  not  been 
in  the  possession  of  Floyd  for  the  last  two  years,  further  than  being 
inclosed  on  three  sides  by  a  fence,  inclosing  about  four  miles  square, 
in  which  were  several  different  persons  owning  lands,  as  well  as  gov- 
ernment lands;  that  the  defendant  was  not  in  possession  of  said  land 
or  had  any  contract  to  purchase  the  same  from  the  Northern  Pacific 
R;iilroad  Company,  and  has  never  been  in  possession  of  said  laud, 
excepting  in  common  with  others,  etc.,  etc. 

While  the  charges  are  somewhat  loosely  and  indefinitely  drawn, 
still  I  am  of  opinion  that  they  are.  sufficient  to  constitute  a  cause  of 
action. 

The  evidence  shows  that  i>rior  to  the  passage  of  the  forfeiture  act, 
several  other  persons  owned,  controlled  and  resided  upon  lands  within 
the  same  inclosure  with  the  land  in  question.  Said  inclosure  embraced 
all  of  sections  22, 23,  26,  27,  28,  35,  and  parts  of  sections  21,  32,  33, 
and  34,  in  the  same  township.  Some  of  these  lands  were  owned  by 
persons  who  did  not  occui)y  them.  It  clearly  appears  that  the  object 
of  Floyd  and  others  in  inclosing  the  lands  was  to  use  them  for  the 
purposes  of  pasturing  and  grazing  stock  thereon,  and  not  with  a  view 
of  purchasing  them  from  the  Northern  Pacific  Railroad  Company.    It 
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is  equally  clear  that  prior  to  the  forfeiture,  Floyd  never  exercised  the 
exclusive  right  of  possession  of  the  land  in  controversy,  but  it  was 
used  in  common  with  others  as  pasture. 

The  evidence  shows  that  Floyd  never  resided  on  the  land  covered  by 
his  cash  entry.  There  is  no  evidence  tending  to  show  that  he  held  tlie 
possession  of  the  land  in  question  under  deed,  written  contract  with, 
or  license  from  the  Northern  Pacific  Kailroad  Company.  He  testitied 
that  he  had  the  permission  of  The  Dalles  Military  Road  Company  to 
fence  the  land,  nnd  that  he  intended  to  purchase  it  when  it  shoald 
conic  into  market. 

Floyd's  cash  entry  was  allowed  ui)on  his  statements  that  he  settled 
on  the  land  in  1887,  and  had  since  been  in  full  and  peaceable  possession 
of  the  same;  that  he  settled  said  lands  '^with  the  intention  of  pur 
chasing  the  same  from  the  Northern  Pacific  Railroad  Company,  if  they 
should  obtain  title  to  the  same."  His  entry  was  evidently  allowed 
under  the  second  clause  of  section  3  of  the  act  of  1890,  supra,  which 
provides : 

Or  when  persons  may  have  settled  said  lands  with  bona  fide  intent  to  secure  title 
thereto  by  purchase  from  the  State  or  corporation,  when  earned  by  compliance  with 
the  conditions  or  reqnirements  of  tho  granting  acts  of  Congress,  they  shall  be 

entitled  to  purchase  the   same  from  the  United  States at  anytinw 

within  two  years  from  the  passage  of  this  act. 

By  the  act  of  June  25,  1892  (27  Stat.,  59),  this  provision  of  section  3 
of  said  act  of  1890  was  amended  to  extend  the  time  within  which 
persons  actually  residing  upon  lands  forfeited  by  the  act  of  1890  might 
be  permitted  to  purchase  such  lands  at  any  time  within  three  years 
from  the  passage  of  said  act. 

By  Public  Act  No.  8,  54th  Congress,  approved  January  23, 1896,  not 
yet  carried  into  the  Statutes  at  Large,  Congress  amended  the  a<'t  of 
September  29,  1890,  and  acts  amendatory  thereof,  as  follows: 

That  section  three  of  an  net  entitled  ''An  Act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  construction  of  railroads,  and  for  other  por- 
poses,*'  approved  September  twenty -ninth,  eighteen  hnndred  and  ninety,  and  the 
several  acts  amendatory  thereof,  be,  and  the  same  is,  amended  so  as  to  eztenil  the 
time  Avithin  which  persons  entitled  to  purchase  lands  forfeiteil  by  said  art  shall  lie 
permitted  to  i>urchase  the  same,  in  the  quantities  and  npon  the  terms  provided  in 
said  section,  at  any  time  prior  to  January  iirst,  eighteen  hundreil  and  ninety-seveo: 
Protidfdy  That  actual  residence  upon  the  lands  by  persons  claiming  the  right  to  par- 
chase  the  same  shall  not  be  required  where  such  lands  have  been  fence<l,  cultivated, 
or  otherwise  improved  by  such  claimants,  and  such  persons  shall  be  permitted  to 
purchase  two  or  more  tracts  of  such  lauds  by  legal  subdivisions,  whether  coutigaoib 
or  not,  but  not  exceeding  three  hundred  and  twenty  acres  in  the  aggregate. 

(     In  the  case  of  James  C.  I>aly,  17  L.  D.,  498,  tlie  Department  held 
'  that  the  right  to  purchase  from  the  government  forfeited  railroad  lands, 
accorded  by  section  3  of  the  act  of  September  29, 1890,  and  the  amend- 
atory act  thereto  of  June  2o,  1892,  to  those  "who  may  have  settled  said 
land  with  bona  fide  intent  to  secure  title  thereto  by  purchase  from  the 
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State  or  corporation,-'  cannot  be  exercised  by  one  who  has  not  estab- 
lisbed  his  residence  on  said  lands. 

In  view  of  the  conclasion  I  reach  in  this  case  ui)on  the  evidence  sub- 
initted,  it  is  not  necessary  to  discuss  the  cases  of  James  C.  Daly,  17 
L-  I>.,  408;  O'Leary  r.  Smith,  17  L.  I).,  542;  Shafer  r.  Butler,  19  L.  I)., 
48G;  or  determine  what  construction  should  be  placed  on  the  amenda- 
tory act  of  1896,  supra. 

At  the  trial  Floyd  testified  as  follows,  respecting  his  intention  at  the 
time  he  took  possession  of  and  inclosed  the  lands  in  question: 

In  chief: 

What  was  yonr  intention  when  yon  took  possession  of  the  land  with  respect  to 
acquiring  title  to  itf 

A.  I  expected  to  bny  it  whenever  it  came  into  market.    .     .     . 

Q.  At  the  time  yon  inclosed  xhist  land,  what,  if  any,  arrangement  did  yon  have 
^itb  the  Dalles  Military  Road  Company  relative  to  holding  their  landf 

A.  They  allowed  me  to  fence  it  with  the  understanding  that  I  would  buy  it  when 
the  title  wa.H  settled 

On  cross-examination : 

Q.  Are  you  the  owner  of  the  Dalles  Military  Road  land  inside  of  your  inclosnre? 

A.  I  have  a  patent  from  the  Dalles  Military  Road  Company ;  I  paid  them  for  it,  and 
tfae3^  gave  roe  a  patent,  with  the  exception  of  the  south  half  of  the  south  half  of  sec- 
tion 23 ;  I  had  liberty  from  them  to  fence  it. 

Q.  Then  you  are  now  the  owner  of  two  sections  and  a  half  of  Dalles  Military  Road 
lands,  arc  yon  not? 

A.  I  am. 

This  is  all  the  evidence  in  any  way  tending  to  show  Floyd's  intention 
at  the  time  he  fenced  and  took  possession  of  the  land  involved,  and 
when  taken  altogether  shows  that  at  that  time  he  intended  to  purchase 
the  land  of  the  Dalles  Military  £oad  Company,  when  said  company 
might  see  fit  to  sell  it.  There  is  nothing  in  the  evidence  to  show  that 
he  changed  such  intention  or  Intended  to  purchase  the  land  of  the 
Northern  Pacific  Kailroad  Company  at  the  date  of  the  act  of  1890. 
The  act  of  September  29, 1890,  snpra^  does  not  accord  to  settlers  who 
settled  on  what  they  supposed  were  lands  belonging  to  the  Dalles 
Military  ISoad  Company  the  right  to  purchase  such  lands.  It  only 
applies  to — 

all  lands  heretofore  granted  to  any  State  or  to  any  corporation  to  aid  in  the  construc- 
tion of  a  railroad  opposite  to  and  coterminous  with  the  portion  of  any  such  railroad 
not  now  completed  and  in  operation,  for  the  construction  or  lienefit  of  which  such 
lands  were  granted,  etc. 

The  3d  section  of  said  act  gives  the  right  of  purchase, 

When  persons  have  settled  said  lands  with  bona  fide  intent  to  secure  title  thereto 
by  purchase  from  the  State  or  corporation  when  earned  by  compliance  with  the  con- 
ditions or  reqairements  of  the  granting  acts  of  Congress. 

However  bona  fide  and  good  Floyd's  intention  may  have  been,  at  the 
time  he  fenced  said  land  or  at  any  other  time,  to  purchase  it  of  the 
Mihtary  Road  Company,  when  it  secured  title  and  wanted  to  sell  it, 
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such  intention  would  not  arail  him  ander  the  most  libend  con&traction 
of  the  aet  of  1890,  supra.  Said  act  was  intended  to  protoelaodaooocd 
the  right  of  purchase  to  all  such  as  could  bring  themselres  witJiiB  its 
terms,  and  at  the  same  time  open  the  forfeited  lands  to  disjMsition,  an 
provided  in  the  act,  to  claimants  under  the  homestead  law. 

For  these  reasons,  Floyd's  entry  nmst  be  canceled,  and  your  office 
decision  must  be,  and  hereby  is,  affirmed. 


hom£st£ai>  contest— death  of  entrtman— notice. 

Cleland  v.  Vasquez  Heibs; 

and 
Collieb  r.  Vasquez  Heirs. 

In  a  proceediDg  againat  a  homestead  entry  on  the  charge  that  the  entryman  died 
'  leaving  no  heirs^  or  beneficiaries  nuder  section  2291,  R.  S.,  the  administrator  of 

the  entryman's  estate  is  not  entitled  to  notice  of  the  hearing. 
If  the  evidence  in  sach  a  case  sho>Ys  that  the  entryuiau  died  without  having  earoeii 

the  land,  and  that  there  are  no  beneficiaries  entitled  to  succeed  to  his  iutertsi 

the  entry  should  be  canceled. 

Acting  Secretary  Reynolds  to  tlie  Comn^Usioner  of  the  General  Land  Offict. 
(J.  I.  H.)  April  7j  1896.  (J.  A.) 

The  land  involved  herein  is  the  E.  J  of  the  S W.  J,  and  the  SW.  J  of 
the  SE.  i  of  Sec.  4,  and  the  NW.  i  of  the  NE.  J  of  Sec.  9,  T.  12  S.. 
B.  2  E.,  S.  B.  M.,  Los  Angeles,  California,  land  district. 

January  24, 1890,  Refugio  Vasquez  made  homestead  entry  for  said 
tract.  March  10, 1893,  L.  Theodora  Clelaud  filed  an  affidavit  of  cod 
test  against  said  entry.  This  affidavit  was  held  insufficient  by  the 
local  officers  who  returned  the  same  to  the  contestant,  allowing  her  ten 
days  within  which  to  make  the  charges  more  specific. 

March  11, 1893,  the  local  officers  allowed  David  C.  Collier  Jr.  to  file 
an  affidavit  of  contest  subject  to  the  rights  of  Cleland  to  proceed  against 
the  entry.    The  affidavit  filed  by  Collier  alleges: 

That  the  said  Refugio  Vasqnez  died  about  the  15th  of  Korember,  1890,  has  wfaollT 
abandoned  said  tract,  and  changed  his  residence  therefrom  for  more  than  sixmoDtLi 
since  making  said  entry,  and  next  prior  to  the  date  herein ;  that  said  tnurt  is  not 
settled  upon  and  cultivated  by  said  party  as  required  by  law. 

March  29, 1893,  Cleland  filed  an  amended  affidavit  of  contest  alleging: 

That  the  said  Refugio  Vasquez  died  about  the  raiddie  of  Norember,  1890,  and  left 
no  heirs,  as  he  repeatedly  stated  prior  to  his  decease,  and  also  that  during  the  more 
than  two  years  that  have  elapsed  since  said  decease,  that  no  heirs  of  any  class  hire 
laid  auy  claim  to  said  above  described  land. 

On  this  affidavit  the  local  officers  issued  notice  of  hearing  to  be  had 
June  8, 1893,  on  testimony  to  be  taken  before  the  county  clerk  of  San 
Diego  county,  at  San  Diego,  Califoi»iia,  May  30, 1893. 
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Notice  was  served  by  publication.  With  the  proof  of  service  the  con- 
testant filed  the  affidavit  of  Horace  H.  Oleland  to  the  effect  that  on 
April  12, 1893,  he  served  a  copy  of  the  notice  of  hearing  personally 
on  John  Falkenstein,  administrator  of  the  estate  of  Refugio  Vasquez, 
deceased. 

May  30,  1893,  the  contestant  submitted  testimony  showing  that 
Yasquez  died  in  ]S"ovember,  1890,  and  that  he  had  no  relatives.  On  the 
same  day  the  attorney  for  John  Falkenstein  entered  a  special  appear- 
ance for  the  purpose  of  protesting  against  the  introduction  of  testimony 
on  tlie  ground  that  '^  John  Falkenstein,  administrator  of  the  estate  of 
Refugio  Vasquez,  deceased,  has  not  been  legally  notified  to  appear  at 
tbe  time  and  place  set  for  taking  such  testimony.'^  Ko  affidavit  was 
filed  in  support  of  the  protest. 

November  2, 1803,  the  local  officers  rendered  decision  recommending 
tbe  cancellation  of  the  entry.  November  23,  1893,  David  C.  Collier 
filed  an  appeal  from  said  decision,  to  your  office. 

November  24, 1893,  John  Falkenstein  filed  a  motion  for  a  review  of 
the  decision  of  Noven>l[)er  2, 1893,  on  the  grounds: 

(1)  That  no  notice  of  hearing  was  served  on  him. 

(2)  That  the  question  raised  by  Cleland^s  affidavit  of  contest  has 
become  res  judicata  by  reason  of  the  dismissal  of  a  former  contest 
brought  by  her  on  the  same  ground. 

(3)  That  under  the  laws  of  the  State  of  California  sufficient  time  has 
not  elapsed  to  bar  the  heirs  of  Refugio  Vasquez  from  appearing  and 
laying  claim  to  the  land. 

In  his  affidavit  filed  in  support  of  the  motion  Falkenstein  alleged 
that  he  is  the  administrator  of  the  estate  of  Refugio  Vasquez,  deceased, 
and  that  no  notice  of  hearing  was  served  on  him. 

February  3, 1894,  the  local  officers  set  aside  their  decision  of  Novem- 
ber 2,  1893.  February  12,  1894,  they  issued  a  notice  allowing  the 
administrator  to  submit  evidence  on  Maich  28, 1804,  before  the  county 
clerk  of  San  Diego  coujit}',  to  be  considered  on  final  hearing  April  2, 
1804. 

March  28,  1804,  Falkenstein  submitted  testimony  showing  that  he 
was  public  administrator  of  San  Diego  county  on  January  16, 1801,  on 
which  day  he  was  appointed  administrator  of  the  estate  of  Refugio 
Vasquez;  that  the  estate  consists  of  the  land  in  controversy;  that  he 
lias  made  some  eiibrt  to'  find  beirs  to  the  estate  of  Vasquez,  but  has 
found  none;  that  on  account  of  the  contest  he  has  not  made  any  great 
efibrt  to  find  heirs;  and  that  about  twenty  days  after  his  appointment 
as  administrator  of  the  estate  he  put  a  man  in  possession  of  the  land. 
The  contestant  did  not  appear  at  that  time,  as  she  mistook  the  date  set 
for  final  hearing  for  the  date  of  submitting  testimony.  After  offering 
bis  testimony  Falkenstein  moved  the  dismissal  of  the  contest  on  the 
ground,  in  substance,  that  the  contestant's  testimony  taken  May  30, 
'1803,  can  not  be  considered,  as  it  was  taken  without  notice  to  him. 
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April  2, 1894,  the  contestant  appeared  before  the  county  clerk  and 
submitted  testimony  showing  that  the  man  who  was  put  in  posseesion 
of  the  land  by  Falkenstein  died  more  than  two  years  before  the  hear- 
ing; that  no  one  claiming  title  by  descent  from  Vasquez  has  ever  cul- 
tivated the  land;  and  that  she  has  been  in  x)ossession  of  the  laud  and 
has  been  cultivating  the  same  for  about  two  years. 

April  5,  1894,  before  the  testimony  ottered  by  Cleland  April  2nd,  wag 
received  by  the  local  officers,  they  rendered  decision  as  follows,  after 
making  a  statement  of  the  facts,  and  specifically  referring  to  Falken- 
stein's  testimony  to  the  effect  that  he  had  put  a  man  in  iK)8se8siou  of 
the  land : 

Possessiou  by  the  admiDistrator  is  possessiou  by  the  heirs  (6  L.  D.,  672  ami  tbe 
cases  therein  cited),  and  ns  in  a  former  contest  by  the  sauic  contestant,  against  the 
said  entry,  it  was  held  in  letter  ''H"  of  January  6,  1892/that  ''the  question  as  to 
whether  there  are  any  heirs  living  competent  to  make  final  proof  can  only  arise  npon 
an  attempt  to  submit  such  proof/'  which  decision  was  aflSrmed  by  Departmental 
decision  of  December  15,  1892,  forwarded  by  letter  "  H"  of  December  29, 1892,  tre 
must  recommend  that  said  contest  be  dismissed,  and  our  .former  decision  of  Novem* 
ber  2,  1^93,  is  revoked. 

May  4, 1834,  Cleland  filed  an  appeal  fi'om  said  decision. 

November  16, 1894,  your  office  considered  the  case  on  the  appeals  of 
Cleland  and  Collier,  the  appeal  of  Collier  having  been  filed  November 
23, 1893,  as  above  stated,  and  dismissed  Collier's  content  on  the  g:roaDd 
that  the  charges  contained  in  his  affidavit,  hereinbefore  set  out,  are 
insufficient.    As  to  Cleland's  contest  said  decision  holds  rs  follows: 

It  appears  that  on  March  16,  1891,  Cleland  tiled  a  prior  contest  against  said  entTy, 
alleging  the  death  of  the  entryman  and  that  he  left  no  known  heirs.  By  letter ''  H  " 
of  Jan.  6.  1892,  said  contest  was  dismissed  for  tbe  reason  that  *' the  question  as  to 
whether  there  are  any  heirs  competent  to  make  final  proof  can  only  arise  npou  an 
attempt  to  make  such  proof/' 

In  this  (the  present)  contest  the  nature  of  the  charges  are  not  explicit — whether 
the  want  of  heirs  or  default  as  to  improvement  and  cultivation  on  the  part  of  tbe 
heirs. 

On  May  30,  1893,  Cleland  appeared  and  submitted  testimony  tending  to  show  that 
there  are  no  living  heirs  competent  to  take  and  on  said  grounds  it  was  detemiin(*d 
(in  her  prior  contest)  that  contest  would  not  lie,  by  letter  "H,"  of  Jan.  6, 1892. 

On  April  2, 1894,  she  appeared  and  testified  that  there  had  been  no  acts  of  cultiva- 
tion or  improvement  for  or  by  the  administrator  for  two  years  last  past,  and  another 
witness  testified  to  the  same  effect.  It  being  shown  that  there  are  no  heirs  and  tliere 
being  no  acts  of  cultivation  or  improvement  by  the  legal  representatives  for  tlie 
period  alleged,  a  cancellation  of  the  entry  would  be  warranted  on  accoont  of  failare 
to  improve. 

The  testimony,  however,  cannot  be  considered  other  than  as  ex  parte  aflSdavitsand 
not  as  evidence  in  the  case  on  account  of  the  failure  of  Cleland  to  appear  and  sub- 
mit the  same  on  the  date  set  therefor.  The  allegations,  however,  are  sufficient  to 
order  a  further  investigation,  it  appearing  that  the  failure  of  Cleland  to  appear 
on  March  28, 1894,  was  due  to  conflict  of  dates,  and  she  evidenced  her  goo<l  faith  by 
appearing  with  her  witnesses  on  April  2,  1894. 

The  local  oflRcers  were  therefore  directed,  in  the  event  of  thedis- 
misi^al  of  Collier's  contest  becoming  final,  to  proceed  de  noro  after  doe 
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notice  to  the  heirs  and  legal  represeutatives,  on  the  charge  of  failure 
to  improve  and  cultivate  the  land. 

The  appeals  of  Collier  and  Cleland  from  said  decision  bring  the  case 
before  me  for  consideration. 

Collier  contends  that  the  contest  of  Cleland  should  be  dismissed,  and 
that  he  should  be  allowed  to  contest  the  entry.  Cleland  assigns  error, 
iu  substance,  in  not  holding  the  entry  for  cancellation  and  awarding 
her  the  preference  right  of  entry. 

Collier's  appeal  does  not  merit  discussion.  The  decision  ax)pealed 
from  is  affirmed  in  so  far  as  it  dismisses  his  contest. 

Under  the  rules  of  practice  it  was  necessary  for  Cleland  to  serve 
notice  of  contest,  directed  to  the  heirs  of  Vasquez,  by  publication. 
She  hiis  complied  with  this  requirement.  I  see  no  reason  for  holding 
that  the  administrator  of  Vasquez'  estate  must  also  be  served  with 
notice.  Administrators  or  executors  have  no  right  or  authority  in 
reference  to  the  claims  of  deceased  homesteaders  except,  in  case  of 
the  death  of  both  father  and  mother,  for  the  benefit  of  infkut  children. 
Sec.  2:192  E.  S.  In  a  contest  brought  against  a  homestead  entry  on 
the  charge  that  the  entryman  died,  leaving  no  heirs,  the  administrator 
of  the  entryman's  estate  is  not  entitled  to  notice  of  hearing,  as  under 
the  allegations  made  he  has  no  interest  to  defend,  and  is  not  a  proper 
party  to  the  ease.  Falkenstein  can  therefore  not  be  heard  in  defense 
of  the  entry. 

Under  Sec.  2291  R.  S.,  in  case  of  the  entryman's  death  his  widow, 
and  in  case  of  her  death  his  heirs  or  devisee  may  make  linal  proof.  It 
seems  that  the  contestant  used  the  word  heirs  in  its  general  sense, 
intending  to  charge  that  there  is  no  beneficiary  under  said  Sec.  2391. 
The  beneiiciaries,  if  there  are  any,  have  been  duly  summoned  under 
the  general  name  of  heirs. 

The  testimony  introduced  May  30, 1893,  shows  nothing  more  than 
that  the  entryman  was  "all  alone";  that  he  was  born  in  Mexico;  and 
that  he  frequently  said  he  had  no  relatives  at  all.  4s  the  entryman 
had  the  right  to  devise  the  land  this  testimony,  considered  by  itself,  is 
not  sufficient  to  warrant  the  cancellation  of  the  entry.  From  the  fact 
that  the  administrator  appeared  and  on  March  28, 1894,  testified  that 
he  had  found  no  heirs,  and  made  no  reference  to  any  will,  it  seems  that 
the  entryman  did  not  devise  the  land.  Although  the  administrator 
was  not  a  proper  party  to  the  case  I  see  no  reason  why  his  testimony 
should  not  be  considered  in  connection  with  the  contestant's  testimonv. 
I  therefore  find  that  the  entryman  died  leaving  no  beneficiaries  under 
Sec.  2291  R.  S. 

The  entryman  was  not  at  the  time  of  his  death  entitled  to  a  patent 
for  the  land.  His  heirs,  if  there  are  any,  could  not  acquire  title  to  the 
land  except  under  the  provisions  of  Sec.  2291  R.  S.  The  provision  of 
the  Civil  Code  of  California  that  non-resident  alien  heirs  have  five 
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years  within  which  to  appear  and  claim  property  which  they  take  by 
succession  has  therefore  no  application  to  the  case  at  bar. 

I  have  examined  the  record  in  the  prior  contest  brought  by  Cleland 
against  this  entry  and  find  that  your  oflfice  did  not  dismiss  that  contest 
on  the  holding,  as  stated  in  the  decision  appealed  from,  that  "the ques- 
tion as  to  whether  there  are  any  heirs  living,  competent  to  make  final 
proof,  can  only  arise  upon  an  attempt  to  submit  such  proof."  The 
affidavit  of  contest,  filed  March  16,  1891,  alleged  that  the  eutrymaii 
died  in  November,  1800,  leaving  no  known  heirs,  and  that  lie  had 
abandoned  the  land  for  more  than  four  months  prior  to  his  death.  It 
will  be  observed  that  this  affidavit  did  not  charge  that  the  entryman 
left  no  heirs,  but  only  that  he  left  no  knoicn  heirs.  This  allegation  was 
insufficient.  The  only  charge  on  which  the  entry  could  have  been  can- 
celed was  that  of  abandonment,  which  the  contestant  failed  to  prove. 

The  local  officers  tendered  decision  recommending  the  cancellation  of 
the  entry  on  the  finding  that  the  entryman  died  leaving  no  heirs.  On 
appeal  your  office  correctly  held,  January  6, 1892,  that  the  only  issae 
presented  was  that  of  abandonment,  and  as  the  testimony  did  not  sas- 
tain  the  charge  of  abandonment  the  decision  of  the  locsil  officers  w&» 
reversed  and  the  contest  dismissed.  It  was  incidentally  stated  that 
'<  the  question  as  to  whether  there  are  any  heirs  living,  competent  to 
make  final  proof,  can  only  arise  upon  an  attempt  to  submit  such  proof.^ 
On  Cleland's  appeal  the  decision  of  your  office  was  formally  affirmed. 
It  was  not  necessary  to  discuss  the  case  and  to  express  dissent  from 
the  statement  above  quoted.  That  statement  was  not  sanctioned  by 
the  Department.  It  was,  on  the  contrary,  out  of  accord  with  the  depart- 
mental decisions  on  the  question.  In  the  case  of  Peter  W.  Rennet,  C 
L.  D.,  672,  a  relinquishment,  executed  by  the  administrator  acting 
under  order  of  the  probate  court  on  the  finding  that  there  are  no  heirs, 
was  held  to  be  sufficient  evidence  to  warrant  the  cancellation  of  a  home 
stead  entry.  See  also  Eichard  Clump,  3  L.  D.,  384,  in  which  case  a 
homestead  entry  was  canceled  before  the  expiration  of  the  statutory 
period  for  the  submission  of  final  proof,  on  the  showing  that  there  were 
no  beneficiaries  under  Sec.  2291  R.  S.  It  follows  that  your  office  erred 
in  holding  that  the  question  of  failure  of  heirs  can  arise  only  upon  an 
attempt  to  submit  final  proof 

As  the  testimony  shows  that  there  are  no  beneficiaries  under  Sec 
2291  B.  S.,  the  entry  should  have  been  held  for  cancellation.  The 
decision  appealed  irom  is  accordingly  reversed. 
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IlxVILROAD  RIGHT  OF  AVAY-RESERVATIOX  IN  PATENT-LOCATION. 

Florida  Central  and  Peninsular  E.  E.  Co.  r.  Bell  et  al. 

lu  issuing  patents  under  the  public  land  laws  for  lands  over  which  a  railroad  right 
of  way  exists,  such  right  may  be  reserved,  in  the  absence  of  statutory  provisions 
operating  to  protect  said  right  of  way. 

The  location  of  a  right  of  way  across  a  reservation,  wherein  the  grant  is  confined  to 
such  right  of  way,  operates  to  exhaust  the  right  of  the  company  so  far  as  the 
rights  of  others  are  concerned;  and  if  such  location,  on  the  subsequent  construe- 
tiou  of  the  road,  is  abandoned,  the  rights  of  adverse  claimants  will  not  be 
embarrassed  by  reserving  a  right  of  way,  on  the  line  as  constructed,  in  the 
patents  issued  to  such  claimants. 

Aciitig  Secretary  Reynolds  to  the  Co^nmissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  ApHl  7,  1S96.  (Or.  B.  G.) 

Tlie  Florida  Central  and  Peninsular  Eailroad  Company  has  ap]>ealed 
from  your  office  decision  of  November  4, 1895,  holding  that  a  reserva- 
tion of  right  of  way  should  not  be  inserted  in  certain  ])atents  to  be 
issued  to  homestead  and  preemption  claimants  for  lands  within  the 
boundaries  of  what  was  the  Fort  Brooke  military  reservation,  in  the 
Gainesville  land  district,  Florida,  over  which  said  company  has  a  line 
of  constructed  road. 

By  departmental  decision  of  July  24,  1894,  in  the  case  of  Mather 
et  al.  r.  Hackley's  Heirs  (on  review,  19  L.  D.,  48),  these  lands  were 
awarded  to  the  parties  in  interest,  as  follows: 

To  the  heirs  of  Lewis  Bell,  deceased,  lot  8,  Sec.  24,  T.  29  S.,  18  E. 

To  the  widow  of  Edward  T.  Carey,  deceased,  lots  9  (and  10),  same 
section,  township  and  range. 

To  Frank  Jones,  lot  15,  Sec.  18,  same  township  and  range. 

Martha  Stillings  (now  Turner),  widow  and  heir  of  Andrew  Stillings, 
deceased,  lot  12,  Sec.  19,  same  township  and  range. 

To  Julius  Caesar,  lot  13,  Sec.  19,  same  township  and  range. 

The  history  of  these  lands,  pertinent  to  the  issue  now  presented,  is, 
briefly,  as  follows: 

In  March,  1824,  that  imrtion  of  the  Fort  Brooke  reservation  in  which 
the  lands  are  situated  was  occupied  under  instructions  from  the  War 
Department,  by  United  States  troops  in  cantonment,  and  was  so 
reserved  until  December,  1830,  when  it  was  formally  reserved  by  exec- 
utive order,  in  which  its  limits  were  fixed  at  sixteen  miles  square.  On 
January  4, 1883,  they  were  relinquished  by  the  Secretary  of  War,  and 
restored  to  the  public  domain. 

The  respective  rights  of  the  defendants  in  interest,  as  fi^ed  by 
departmental  decision  aforesaid,  were  initiated  by  homestead  and  pre- 
emption filings,  or  applications  to  file  pre-emption  declaratory  state- 
ments as  of  the  following  dates: 

The  heirs  of  Lewis  Bell,  by  declaratory  statement  of  said  Bell,  now 
deceased,  filed  March  30, 1883. 
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Lizzie  W.  Carew,  widow  of  E.  S.  Carew,  by  the  homestead  entry  of 
said  Carew,  made  March  22, 1883. 

Frank  Jones,  by  application  to  file  declaratory  statement  on  April  5, 
1883. 

Martha  Stillings,  widow  and  heir  of  Andrew  Stillings,  deceased,  by 
application  of  the  said  Stillings  to  file  declaratory  statement  on  April 
25, 1883. 

Julins  Caesar,  by  application  to  file  declaratory  statement  on  April  23, 
1883. 

The  grant  to  the  Florida  Central  and  Peninsular  Railroad  CompaDy 
was  made  by  act  of  Congress,  May  17, 185G  (11  Stat.,  15).  The  com 
pany  filed  its  map  of  definite  location  on  December  14, 1800,  but  it  was 
not  approved  until  January  28,  1881,  for  reasons  not  necessary  to  con- 
sider, the  railroad  company  being  without  blame,  and  therefore  lost  uo 
rights  by  the  long  delay. 

The  act  of  May  17, 185G  (supra) j  granted  to  said  company  every  alter- 
imte  section  of  land  designated  by  odd-numbers,  for  six  sections  iu 
width  on  each  side  of  said  road,  for  several  lines,  among  which  was  one 
**from  Amelia  Island,  on  the  Atlantic,  to  the  waters  of  Tampa  Bay.'' 

The  question  here  involved  arises  under  the  last  proviso  of  the  grant- 
ing section,  and  is  as  follows: 

And  provided  farther ^  That  any  and  all  lauds  heretofore  reserved  to  the  United 
States  by  any  act  of  Congress^  or  in  any  other  manner  by  competent  authority,  for 
the  purpose  of  aiding  in  any  object  of  internal  improvement,  or  for  any  other  par- 
pose  whatsoever,  be,  and  the  same  are  hereby  reserved  to  the  United  States  from  the 
operation  of  this  act,  except  so  far  as  it  may  be  fonnd  necessary  to  locate  the  roate« 
of  said  railroads  or  branch  through  such  reserved  lauds;  in  which  case  the  right  of 
way  only  shall  be  granted,  subject  to  the  approval  of  the  President  of  the  Tnitad 
States. 

It  appears  that  the  road  was  built,  but  in  crossing  the  reservation 
aforesaid  the  line  of  constructed  road  deflects  from  the  line  of  definite 
location,  just  how  far  does  not  appear,  but  it  appears  to  have  been  a 
considerable  distance,  conceded  in  arguendo  to  be  more  than  two  hnn 
dred  feet,  but  within  the  lateral  limits  of  the  grant,  if  by  operation  of 
law  these  lines  extend  across  the  reservation.  The  line  of  definite 
location  does  not  touch  the  lands  in  controversy,  except  at  a  jwint  on 
lot  IG  where  it  crosses  the  line  of  constructed  road  at  a  large  angle. 

The  appeal  and  answer  raises  a  number  of  questions,  some  of  which 
are  frivolous,  and  some  of  which  are  res  judicata.  Stripped  of  all  these, 
there  are  two  questions  of  controlling  importance. 

1st.  In  crossing  the  Fort  Brooke  military  reservation  was  the  com- 
pany authorized  to  deflect  its  line  of  constructed  road  from  its  line  of 
definite  location,  and  as  subsidiary  to  this,  could  it  do  so  where  rights 
had  attached  under  the  homestead  and  preemption  laws  to  the  lands 
affected  thereby,  after  definite  location  and  in  advance  of  construction! 

2d.  If  the  road  has  a  right  of  way  over  these  lands^  should  this  right 
be  reserved  in  the  patents  to  be  issued  to  the  owners  of  the  land) 
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Inasmnch  as  an  affirmative  conclusioa  on  the  second  question  mast 
be  reached  to  make  a  consideration  of  the  other  necessary,  it  will  be 
considered  first. 

In  the  case  of  the  Pensacola  and  Loaisville  Eailroad  Company,  19 
L.  D.,  386,  this  question  was  considered  at  length,  although  presented 
in  a  somewhat  diflTerent  aspect.  The  question  there  presented  was, 
whether  lands  over  which  a  railroad  company  had  a  grant  of  right  of 
way,  subject  to  forfeiture  for  failure  to  build  its  road,  could  be  patented 
to  claimants  under  the  public  land  laws,  in  the  absence  of  a  declaration 
of  forfeiture  of  the  right  of  way.  On  this  question  it  was  therein  held 
(syllabus) : 

A  statatory  grant  of  a  railroad  right  of  way  is  n  graut  of  au  easement,  aiid  the 
lauds  over  which  the  right  of  way  is  located  may  be  disponed  of  by  patent  to  others, 
snbject  to  whatever  rij^ht  the  company  may  have  in  the  aame, 

and  it  was  said  in  that  decision : 

Your  office  is  advised  to  issue  patents  for  the  land  affected  by  the  Louisville  and 
Pensacola  Railroad  grant,  reserving  in  general  terras  such  rights  as  the  company 
may  have  in  the  same  by  virtue  of  said  grant. 

To  reach  this  conclusion  it  was  held  by  necessary  implication  that 
the  company  was  entitled  to  a  reservation  of  its  rights  in  the  patent. 
If  this  be  true  of  a  railroad  company,  where  right  of  way  is  subject  to 
forfeiture,  it  is  true  a  fortiori  of  a  company  who  has  complied  with  the 
conditions  of  the  grant. 

In  the  case  of  ex  parte  Mary  G.  Arnett  (20  L.  D.,  131),  it  was  held 
that  a  claim  reserving  the  right  of  way  should  not  be  inserted  in  final 
certificate  of  entry  and  patent  for  land  over  which  a  right  of  way  has 
been  granted  under  the  act  of  March  3, 1875,  where  it  appears  that 
there  has  been  a  breach  of  the  conditions  imposed  by  said  act,  but  no 
re-assertion  of  ownership  by  the  government.  This  was  put  on  the 
express  ground  that  the  fourth  section  of  said  act  provided,  that  "all* 
such  lands  over  which  such  right  of  way  shall  pass  shall  be  disposed  of 
subject  to  such  right  of  way,^  that  therefore  the  rights  of  the  railroad 
company  (if  it  had  any)  were  protected  by  statute,  and  the  case  of  the 
Pensacola  aud  Louisville  railroad  company  (supra)  was  in  this  regard 
distinguished. 

In  the  case  at  bar  there  is  no  question  of  forfeiture  for  failure  of  the 
conditions  subsequent,  and  the  public  land  laws  under  which  these 
patents  will  issue  do  not  in  terms  protect  the  company's  rights.  I  am, 
therefore,  of  opinion  that  if  the  plaintiff  company  has  a  grant  of  right 
of  way  across  said  reservation  on  the  line  of  its  constructed  road,  and 
is  not  estopped  from  asserting  that  right  "by  its  own  acts,  the  limitation 
asked  for  should  be  incorporated  in  the  patents. 

On  the  first  question  it  is  contended  by  the  company  that  by  oper- 
ation of  law  the  lines  of  the  lateral  limits  of  its  grant  are  extended 
across  the  reservation  for  the  purposes  of  a  right  of  way,  that  it  had  a 
right  to  build  its  road  anywhere  within  such  limits,  and  that  in  cross* 
iug  the  reservation  its  road  was  built  within  such  limits. 
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There  can  be  little  doubt  as  a  general  proposition  that  a  railroad  may 
deviate  in  coustruetiou  from  its  line  of  definite  location,  rendered  nec- 
essary to  avoid  engineering  obstacles  or  remedy  defects  in  the  original 
location,  not  destroying  the  identity  of  the  road  constructed  with  the 
one  located  and  confined  within  the  limits  of  the  grant,  and  that  the 
right  of  the  company  to  the  lands  conferred  by  the  grant  will  not  be 
defeated  thereby.  It  was  so  held  by  the  supreme  court,  in  the  case  of 
Van  Wyck  r.  Knevals  (106  U.  S.,  360),  and  by  the  decision  of  Secre- 
tary Lamar  in  the  Chicago,  St.  Paul,  Minneapolis  and  Manitoba  Rail- 
way Comx)any  (6  L.  D.,  209),  in  which  the  law  and  decisions  governing 
this  question  are  reviewed  at  length.  But  unless  it  be  concluded  that 
the  lateral  lines  of  the  company's  grant  are  extended  across  the  reser- 
vation in  question,  then  an  analogous  application  of  this  rule  to  a  right 
of  way  only  would  confine  the  company  to  the  limits  of  its  line  of  defi- 
nite location,  the  width  of  which,  in  the  absence  of  statutory  designa- 
tion, would  be  confined  to  such  territory  as  the  necessities  of  tlie  road 
require,  and  any  further  deflection  would  be  an  abandonment  of  its 
definite  location,  and  therefore  of  its  right  of  way. 

The  cases  cited  are  not  in  point  on  this  question,  and  no  decision  has 
been  cited  by  counsel  which  is  conclusive  or  even  persuasive  of  tlie 
soundness  of  the  contention  here  made,  nor  have  I  been  able  to  find  an 
authority  on  the  precise  question  here  involved.  There  does  not 
appear  to  be  any  good  reason  for  extending  these  lateral  lines.  It 
would  serve  no  other  purpose  than  to  secure  to  the  company  the  right 
to  change  its  line  of  constructed  road  a  distance  of  six  miles  on  either 
side  of  its  line  of  definite  location,  and  thus  i)ractically  reserve  from 
disposition  a  tract  of  land,  twelve  miles  wide,  until  the  company  has 
actually  constructed  its  line,  or  render  uncertain  the  title  of  every  man 
who  makes  entry  of  any  of  said  lands.  I  do  not  believe  that  Congress 
so  intended.  A  right  of  way  was  granted  over  this  reservation  on  any 
line  the  company  might  select.  Until  this  selection  was  made  it  was 
the  duty  of  the  government  to  take  no  steps  that  would  interfere  with 
the  free  exercise  of  this  right.  The  selection  was  made  in  this  case  by 
filing  a  map  of  definite  location.  The  right  granted  had  then  been 
exercised  and  exhausted,  so  far  as  the  rights  of  others  are  concerned 

In  the  case  of  Smith  r.  Northern  Pacific  Railroad  Company  (58  FhI- 
eral  Reporter,  513),  in  which  was  involved  the  question  of  the  right  of 
said  company  to  deflect  its  line  of  road  from  its  line  of  definite  location 
under  a  grant  of  right  of  way  by  the  act  of  July  2, 1864  (13  Stat.  217:, 
it  was  held : 

The  fact  that  railroads  frequently  deviate  from  their  lines  of  definite  location,  as 
fixed  on  their  maps,  is  no  ground  fur  inferring  that  Congress  intended  that  then<:ht 
of  way  should  follow  the  constructed  road,  and  not  the  line  fixed  on  the  map,  for  the 
act,  while  providing  for  such  deviation  by  giving  the  company  the  right  of  emineut 
domain,  hy  its  other  provisions  indicates  a  parpose  to  have  the  railroad  actaally  con- 
structed on  the  line  fixed  by  the  ma]),  and  to  limit  the  right  of  way  granted  to  the 
two  hundred  feet  on  each  side  of  that  line. 
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It  is  contended  by  counsel  for  the  company  that  this  case  is  in  direct 
conflict  with  the  decision  of  the  supreme  court  in  the  case  of  Kailroad 
Company  r.  Baldwin  (103  U.  S.,  426),  and  should  not  therefore  be 
relied  on. 

1  do  not  so  understand  the  Baldwin  case.  At  the  date  of  the  grant 
to  the  plaintift'  company  in  that  case  the  land  in  controversy  was  vacant 
and  unoccupied  land  of  the  United  States.  Baldwin  acquired  what- 
ever rights  he  possessed  two  years  prior  to  definite  location.  The  com- 
pany contended  that  Baldwin  took  the  land  subject  totheright  of  way; 
Baildwin  contended  that  the  grant  of  the  right  of  way  took  eftect  only 
from  the  date  at  which  the  company  filed  its  map  designating  the  route 
with  the  Secretary  of  the  Interior.    The  court  said: 

The  act  of  CougreB8  of  July  23,  186(i,  makeH  two  distinct  grants;  one  of  lands  to 
the  State  of  Kansas  for  the  benefit  of  the  St.  Joseph  and  Denver  City  Kailroad  Com- 
pany in  the  construction  of  a  railroad  from  Elwood  in  that  State  to  its  junction  with 
the  irniou  Pacific  via  Maryville;  the  other  of  a  right  of  way  diiectly  to  the  company 
itself. 

«  *  '  #  *  #  it  n- 

Bat  the  g^raut  of  the  right  of  way,  by  the  6th  section,  contains  no  reservations  or 
exceptions.  It  is  a  present  absolute  grant,  subject  to  no  conditions  except  those 
necessarily  implied,  such  as  that  the  road  shall  be  constructed  and  used  for  the  ]>ur- 
poses  designed.  Nor  is  there  anything  in  the  policy  of  the  government  with  respect 
to  the  public  lands  which  would  call  for  any  qualiiicatiou  of  the  terms. 

•  *  w  #  •  «  * 

The  right  of  way  for  the  whole  distance  of  the  proposed  route  was  a  very  impor- 
tant part  of  the  aid  given.  If  the  company  could  be  compelled  to  purchase  its  way 
over  any  section  that  might  be  occupied  in  advance  of  its  location,  very  serious 
obstacles  would  be  often  imposed  to  the  progress  of  the  road.  For  any  loss  of  lands 
by  settlement  or  reservation  other  lands  are  given,  but  for  the  loss  of  the  right  of 
way  by  these  means  no  compensation  is  provided,  nor  could  any  be  given  by  the 
snbstitntion  of  another  route. 

The  uncertainty  as  to  the  ultimate  location  of  the  line  of  roa<l  is  recognized 
throughout  the  act,  and  where  any  qualification  is  intended  in  the  operation  of  the 
grant  of  lands,  from  this  circumstance,  it  is  designated.  Had  a  similar  qualification 
upon  the  absolute  grant  of  the  right  of  way  been  intended,  it  can  hardly  be  doubted 
that  it  would  have  been  expressed.  The  fact  that  none  is  expressed  is  conclusive 
that  none  exists. 

We  see  no  reason,  therefore,  for  not  giving  to  the  words  of  present  grant,  with 
respect  to  the  right  of  way,  the  same  construction  which  we  should  be  compelled  to 
give,  according  to  our  repeated  decisions,  to  the  grant  of  lands  had  no  limitation 
been  expressed. 

We  are  of  opinion,  therefore,  that  all  persons  acquiring  any  portion  of  the  public 
lauds,  after  the  passage  of  the  act  in  ([uestion,  took  the  same  subject  to  the  right 
of  way  conferred  by  it  for  the  proposed  road. 

It  is  evident  that  the  court  had  under  consideration  a  very  different 
case  from  the  one  here  presented.  There  was  no  deflection  of  line 
from  definite  location.  The  road  was  actually  constructed  on  the  line 
selected  by  the  company,  and  approved  by  the  Department.  The  case 
does  not  hold  anything  except  that  such  a  grant  "is  absolute«and  in 
preHenti^  and  a  party  subsequently  acquiring  a  parcel  of  such  lands 
takes  it  subject"  to  the  right  of  way. 
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The  case  at  bar  is  different  in  two  important  particulars.    Tbe  faonie- 
stead  and  pre-emption  claimants  herein  do  not  seek  to  acquire  title  to 
lands  over  which  a  railroad  company  has  selected  its  right  of  way  by 
maj)  of  definite  location,  nor  did  the  company  build  on  its  line  of  defi- 
nite location.    That  the  grants  of  right  of  way  and  of  lands  in  aid  of 
the  construction  of  plaintiff  company's  road  were  gnuits  in  presenti; 
that  these  grants  were  a  float  until  the  line  of  the  road  was  definitely 
fixed,  and  that  then  the  selection  of  the  lands  and  of  the  right  of  ^ray 
was  made  thereby,  and  the  right  to  lands  and  easements  thus  selected 
vested  in  the  company  as  of  the  date  of  the  grant,  are  proiK>sitions 
well  settled.    See  Eailroad  Company  v,  Dunmeyer,  113  U.  S. ;  St.  Paul 
and  Pacific  R.  B.  Co.,  130  U.  S.,  and  cases  cited.    But  these  principles 
do  not  sustain  the  contention  of  the  ])laintiff  company  herein.     The 
grant  of  right  of  way  to  the  Florida  Central  and  Peninsular  Railroad 
across  the  Fort  Brooke  Reservation  was  a  grant  in  pre^enti,  and 
attached  on  definite  location  as  of  the  date  of  the  grant,  but  it  did  not 
attach  to  the  whole  reservation.    The  map  of  definite  location  wsks  a 
designation  of  the  lands  selected  for  the  purposes  of  the  right  of  way, 
and  the  company's  right  attached  to  these  lands  as  of  the  date  of  tbe 
grant,  and  by  this  act  all  other  lands  within  the  reservation  were 
released  from  the  company's  claim.     If  the  government  were  the  only 
party  in  interest,  the  same  cogent  reasons  would  not  exist  for  invoking 
a  strict  interpretation  of  the  law,  inasmuch  as  it  would  make  no  differ- 
ence to  the  government  at  what  point  the  railroad  crossed  the  reserva- 
tion, but*  I  am  of  opinion  that  the  company  has  no  legal  right  to 
materially  deflect  its  road  from  its  line  of  definite  location,  and  where 
adverse  rights  have  attached  to  lands  affected  thereby,  the  land  depart- 
ment will  not  embarrass  the  remedy  of  the  legal  title  holders  of  such 
lands,  against  the  company  in  the  courts,  by  making  reservations  of 
rights  of  way  in  the  patents  to  be  issued  to  the  owners  of  the  land. 

Your  office  decision  is  affirmed. 


ABANDONED  MILITARY  RESERVATION-PORT  ABRAHAM  LINCOLX. 

Instructions. 

Department  of  the  Interior, 

General  Land  Office, 

Washington,  D.  0.,  March  19^  18%, 
Register  and  Receiver, 

Bismarck,  North  Dakota, 

Gentlemen  :  The  appraisal  of  the  lands  in  the  Fort  Abraham  Lin- 
coln abandoned  military  reservation  has  been  approved  by  the  Secretary 
of  the  Interior. 

The  lands  on  this  reservation  are  subject  to  disposal  under  the  act  of 
August  23,  1891,  (28  Stat.,  491).  See  circular  December  1,  1894,  (19 
L.  D.,  392). 
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On  April  9, 1895,  (30  L.  D.,  303),  tbe  Secretary  directed  tliis  office  to 
issue  instructions  ander  said  act  of  August  23,  1894,  as  follows: 

That  tbe  homesteader  be  given  the  option  in  making  payment  upon  his  entry  of 
these  lands,  of  making  his  payments  in  live  equal  payments  to  date  from  the  time  of 
the  acceptance  of  his  proof  tendered  on  his  entry,  and  that  the  rate  of  interest  npon 
deferred  payments  be  charged  at  the  rate  of  4  per  cent,  per  annum. 

A  copy  of  said  appraisal  has  been  filed  in  your  office,  and  upon  the 
request  of  entrymen  you  will  inform  tliem  at  what  rate  the  lands  entered 
by  them  have  l)een  appraised. 

In  allowing  entries  for  lands  in  this  reservation  you  will,  in  each 
case,  endorse  on  the  applications  'Tort  Abraham  Lincoln  Reservation, 
Act  of  August  23,  1894,'^  and  make  the  same  annotation  on  your 
abstract  of  homestead  entries. 

Under  the  provisions  of  the  homestead  law,  an  entryman  has  the 
right  either  to  commute  his  entry  after  fourteen  months  from  the  date 
of  entry,  or  offer  final  proof  under  Sec.  2291,  R.  S.  In  entries  under 
said  act  of  August  23,  1894,  he  may,  at  his  option,  commute  after 
fourteen  months  with  full  payment  in  cash  or,  after  submitting  ordi- 
nary five  year  final  proof  and  after  its  acceptance,  he  may  pay  for  the 
land  the  full  amount  of  the  appraised  value  tliereof,  without  interest, 
or  lie  may  make  payment  in  five  equal  installments,  the  first  pa,>inent 
to  be  made  one  year  after  the  acceptance  of  his  final  proof,  and  subse- 
quent payments  to  be  made  annually  thereafter,  interest  to  be  charged 
at  the  rate  of  4  i>er  cent,  per  annum  from  the  date  of  the  acceptance 
of  final  proof  until  all  payments  are  made. 

In  case  the  full  amount  is  paid  after  fourteen  months  from  date  of 
entry  you  will,  if  the  proof  is  satisfactory,  issue  cash  certificate  and 
receipt;  and  in  the  event  that  regular  final  proof  is  made,  and  the  full 
amount  then  paid,  you  will  issue  final  certificate  and  receipt;  but  when 
partial  payments  are  made  the  receiver  will  issue  a  receipt  only  for  the 
amount  of  the  principal  and  interest  paid,  re])orting  the  same  in  a  special 
column  of  the  abstract  of  homestead  receipts,  and  at  the  time  the  last 
payment  is  made,  you  will  issue  the  final  papers  q*s  in  ordinary  home- 
stead entries. 

In  issuing  final  papers,  you  will  make  the  proper  annotatious  thereon, 
as  well  as  on  the  applications  and  abstracts,  as  before  directed,  to  show 
that  the  entry  covers  land  in  the  Fort  Abraham  Lincoln  Reservation. 

You  are  further  advised  that  the  same  rule,  as  to  the  allowance  of 
credit  for  residence  prior  to  entry  and  for  military  service,  applies  to 
entries  under  the  said  act  of  August  23,  1894,  as  to  other  homestead 
entries. 

Where,  upon  submitting  final  proofs  the  entrymen  elect  to  make 
payment  for  the  lands  entered  in  five  annual  installments,  you  are 
authorized  to  make  the  usual  charges  for  reducing  the  testimony  to 
writing,  but  as  the  final  certificate  and  receipt  cannot  be  issued  until 
the  last  payment  is  made  you  cannot  charge  the  final  commissions 
until  said  final  certificate  and  receipt  are  issued. 
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Where  tlie  entrymeu  submit  final  proofs  and  elect  to  pay  for  tlie 
lands  in  installments,  you  will  not  give  said  proofs  current  uuuibers 
and  dates,  but  will,  if  they  are  acceptable  to  you,  make  proper  notes 
on  your  records  showing  that  satisfactory  i)roof  has  been  made  and  the 
dates  upon  which  the  partial  payments  must  be  made,  and  then  trans- 
mit said  proofs  to  this  oitice,  in  special  letters,  and  not  in  your  monthly 
returns,  for  tiling  with  the  original  entries. 

There  sire  no  guarantees  to  be  taken  in  order  to  secure  the  payment 
of  the  installments,  but  if,  when  each  installment  is  due,  any  entryman 
fails  to  pay  the  same  you  will  report  the  matter  to  this  ofiice  when 
proper  action  will  be  taken  in  the  case. 

By  letter  *'C"  of  Janiuiry  28, 1890,  you  were  directed,  under  instrnc- 
tions  from  the  Secretary  of  the  Interior,  not  to  allow  entries  for  lands 
in  Sibley  Island,  which  is  a  part  of  this  reservation.  You  will  observe 
said  instructions  until  further  orders. 

The  official  plats  show  that  the  lands  in  said  Island  embrace  lots  5 
and  G,  Sec.  29;  lots  7,  8,  9,  10  and  SW.  J,  Sec.  28;  lots  1,  2,  3,  4,  and 
SE.  4  SE.  i.  Sec.  32;  lots  2,  3,  W.  4  NE.  i,  NW.  i  SE.  J  and  SW.  i, 
Sec.  33;  lots  5,  G,  and  7,  Sec.  34,  T.  138  N.,  E.  80  W.,  and  lots  12  and 
13,  Sec.  3;  lots  G,  7,  8,  9,  10  and  11,  Sec.  4;  lots  1,  2,  3,  4,  5,  6,  S.  i  XE. 
i,  SE.  i  NW.  i,  SE.  i,  and  NE.  J  NW.  i.  Sec.  5;  lots  9  and  10  Sec.  8, 
and  lot  5,  Sec.  9,  T.  137  K,  R.  80  W. 

There  is  now  pending  in  Congress  a  bill  proposing  to  grant  to  tbe 
State  of  Forth  Dakota  for  educ^ational  purposes  all,  or  so  much  as 
belongs  to  the  government,  of  sections  11,  12, 13,  14,  23  and  24,  T.  138 
N.,  R.  81  W.,  together  with  the  buildings  thereon. 

You  will  therefore  not  allow  any  entries  for  lands  in  said  sections. 

The  line  of  the  Northern  Pacific  Railroad,  in  North  Dakota,  was 
definitely  located  from  Fargo  tx)  Bismarck,  May  26,  1873,  and  from  Bis- 
marck to  the  Little  Missouri  River,  July  20, 1880.  The  terminal  between 
these  two  locations  passes  through  townships  137  and  138  N.,  ranges 
80  and  81  west,  wherein  said  reservation  was  located.  Such  lands  of 
the  reservation  as  lie  east  of  said  terminal  and  were  included  in  the 
original  reservation  of  February  11,  1873,  were  excluded  from  the  rail- 
road grant.  The  balance  of  the  land  lying  east  of  the  terminal  (those 
embraced  in  the  reservation  as  enlarged)  were  not  so  excluded  by  reason 
of  the  reservation,  and  the  claim  of  the  railroad  company  thereto  must 
be  adjudicated  in  the  usual  manner. 

All  the  lands  lying  west  of  said  terminal  and  included  in  the  reser- 
vation, either  as  originally  established  or  enlarged  were  excluded  and 
excepted  from  the  railroad  grant. 

Very  respectfully,  E.  F.  Best, 

Assistant  Commissioner. 

Approved,  April  10, 1896. 
Jno.  M.  Reynolds, 

Acting  /Secretary. 
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I^.\It.ROAD  LAXDS— SECTIOX  5,  ACT  OF  MARCH  3,  1887. 

OSBOBN  ET   AL.    r.   KnIGHT. 

The  erroneoas  denial  of  an  asserted  right  of  purchase  under  section  5,  act  of  March 
3,  1887,  and  recognition  of  intervening  adverse  claims^  will  not  preclude  subse- 
c^uent  supervisory  action  on  behalf  of  the  applicant,  if  the  lands  involved  are 
yet  "Within  the  jurisdiction  of  the  Department. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  April  10,  1896.  (F.  W.  C.) 

Under  date  of  October  1, 1895,  upon  a  motion  for  re-review  of  depart- 
mental decision  of  March  3,  1893,  not  reported,  filed  on  behalf  of  John 
H.  Knight,  the  facts  relative  to  certain  lands  in  Sec.  35,  T.  48  N.,  R.  4 
W.,  and  Sec.  3,  T.  47  N.,  E.  4  W.,  Ashland  land  district,  Wisconsin, 
involved  in  the  case  of  A.  R.  Osborn  et,  al.  r,  John  H.  Knight,  were 
reviewed. 

This  land  is  within  the  limits  of  the  indemnity  withdrawal  made 
under  the  grant  of  June  3, 185C  (11  Stat.,  20),  to  aid  in  the  construction 
of  the  Bayfield  branch  of  the  road  now  known  as  the  Chicago,  St.  Paul, 
Minneapolis  and  Omaha  railroad. 

By  the  act  of  May  5,  18G4  (13  Stat.,  66),  the  grant  of  1856,  before 
referred  to,  was  increased  from  six  to  trn  sections  per  mile,  and  a  new 
grant  was  also  made  of  ten  sections  per  mile  to  aid  in  the  construction 
of  the  road  afterwards  known  as  the  Wisconsin  Central  railroad.  Upon 
the  location  of  the  last  mentioned  road,  the  land  in  (juestion  was  included 
within  the  primary  limits  of  said  grant  and  was  also  found  to  be  within 
the  four  miles  additional  grant  for  the  Omaha  road,  so  that  it  is  within 
the  common  ten  miles  limit  of  the  two  grants  under  the  act  of  1864. 

Under  the  rulings  of  this  Department,  made  prior  to  the  decision  of 
the  supreme  court  in  the  case  of  the  Wisconsin  Central  railroad  com- 
pany r.  Forsyth  (159  U.  S.,  46),  it  was  held  that  lands  within  the 
indemnity  limits  under  the  act  of  1856  were  excepted  from  the  grant 
made  by  the  act  of  1864,  so  far  as  the  Central  company  is  concerned. 
This  was  the  ruling  which  prevailed  at  the  time  of  the  adjustment  of 
the  Omaha  grant,  and  the  land  in  question  was  held  to  have  been 
excepted  from  the  Central  grant,  because  of  said  reservation  for  indem- 
nity x)urposes  under  the  act  of  1856. 

On  October  25, 1889,  Knight  filed  an  application  to  purchase  land 
within  the  sections  first  described,  under  the  i^rovisions  of  section  five 
of  the  act  of  March  3,  1887  (24  Stat.,  556),  alleging  that  he  had  pur- 
chased the  land  from  the  Wisconsin  Central  railroad  for  a  valuable  con- 
sideration. Protests  were  filed  against  the  acceptance  of  Knight's 
proof,  by  A.  R.  Osborn,  et  al,,  and  upon  the  record  made  in  said  con- 
troversy your  office  found  that  Knight  was  not  a  bo7ia  fide  purchaser 
for  the  reason  that  it  was  shown  that  he  had  been  register  of  the  local 
office  at  Bayfield,  and  was,  therefore,  apprised  of  the  condition  existing 
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between  the  two  grants  and  must  have  had  knowledge  of  the  fact  that 
these  lands  had  been  reserved  for  the  Omaha  grant  prior  to  the  date  of 
the  passage  of  the  act  making  the  grant  for  the  Central  company  and 
the  location  thereunder,  which  decision  was  sustained  by  this  Depart- 
meut  in  the  decision  of  March  3,  1893  (not  reported). 

A  review  of  tliis  decision  was  denied  March  3,  1894,  not  reported. 
Following  the  decision  of  the  supreme  court  iu  the  case  of  the  Wiscon- 
sin Central  railroad  r.  Forsyth,  anpraj  in  which  it  was  held  that  the 
reservation  for  indemnity  purposes  on  account  of  the  Omaha  grant  did 
not  prevent  the  attachment  of  rights  under  the  Central  grant,  a  motion 
for  re-review  was  filed  on  behalf  of  John  H.  Knight,  which  was  con- 
sidered in  departmental  decision  of  October  1,  1895  (not  reported). 

In  said  decision  it  was  held: 

As  before  stated,  Knight's  application  to  purchase  was  denied,  nnd.  the  supreme 
cornet  having  held  that  the  title  to  said  land  is  not  in  the  United  St4ites,  a  review  of 
that  part  of  the  decision  can  avail  nothinj;. 

But  in  view  of  the  fact,  that  the  recent  decision  of  the  court  reversed  the  previoua 
decision  of  this  Department  as  to  the  rights  of  the  Wisconsin  Central  K.  K.  Com- 
l)any  within  the  conflict  before  referred  to,  and  of  the  further  fact  that  entries  have 
been  allowed  on  these  lands  under  the  previous  ruling,  I  have  directed  that  tbe«e 
entrymen  be  called  upon  to  show  cause  why  their  entries  shonld  not  be  canceled,  to 
the  end  that  in  case  there  is  no  reason  shown  for  holding  the  lands  to  have  lieen 
excepted  from  the  Wisconsin  Central  grant,  otherwise  than  the  fact  that  they  were 
within  the  indemnity  withdrawal  under  tLe  act  of  1856,  the  conflicts  may  be  cleared 
from  the  record.  The  previous  liolding  of  the  Departnient  that  the  withdrairal 
under  the  act  of  1856  served  to  defeat  the  grant  under  the  act  of  1864,  for  the  Wis- 
consin Central  railroad  company,  in  view  of  the  decision  of  the  snpreme  court  in 
the  case  before  referred  to,  must  be  recalled  and  vacated,  and  the  rights  of  the 
W^iscousin  Central  railroad,  within  said  conflict,  must  be  adjudicated  iu  accordance 
with  the  decision  of  the  supreme  court  before  referred  to. 

Acting  under  the  directions  given,  it  appears  that  those  who  iiad 
been  permitted  to  make  homestead  entries  of  the  lands  covered  hy 
the  former  application  by  Knight  were  called  upon  to  show  cause 
why  their  entries  should  not  be  canceled,  to  which,  all  except  one,  it 
appears,  responded. 

In  considering  the  showings  made  your  office  decision  of  Febmary 
12, 1896,  found  that  the  lands  in  question  are  opposite  and  coterminous 
to  the  constructed  i^art  of  the  Wisconsin  Central  railroad,  but  that 
certain  of  the  lands  were  excepted  from  said  grant  by  reason  of  the 
existence  of  pre-emption  filings  at  the  date  of  tlie  attachment  of  rigbb^ 
under  said  grant.  As  to  the  land  not  so  included,  it  is  held  that  the 
same  passed  to  the  Central  grant,  but  as  to  those  tracts  ciivered  by 
tilings,  it  is  held  that  the  same  aie  excepted  from  the  Central  grant. 
In  the  matter  of  the  latter  class  the  question  of  the  respective  rights 
of  the  entrymen  and  Knight,  under  his  application  to  purchase  made 
in  1889,  as  before  stated,  is  further  considered,  and  it  is  held  that  in  tbe 
light  of  the  recent  decision  of  the  supreme  court,  before  referred  to,  the 
knowledge  of  which  Knight  is  held  to  have  been  apprised  by  reason 
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of  his  position  of  register,  cannot  be  held  to  affect  the  bona  fides  of  his 
pnrcbase  from  the  Wisconsin  Central  railroad  company,  and  said 
application  to  purchase  is,  as  to  the  said  lands,  re-instated  and  recom- 
lueudecl  for  allowance,  and  the  conflicting  homestead  entries  held  for 
cancellation. 

From  said  decision  the  eutrynien  appeal,  alleging  that  the  matter  of 
Knight's  right  under  his  application  to  purchase  is  res  adjudicatay  and 
that  Knight's  motion  for  review  was  in  effect  denied  by  the  decision  of 
October  1,  1895,  quoted  from. 

While  the  decision  referred  to  fails  to  consider  Knight's  motion,  so 
far  as  aftects  his  application  to  purchase,  it  was  not  the  purpose  thereof 
to  adhere  to  the  decision  deuyiug  his  claimed  right  of  purchase,  but 
rather  to  treat  the  case  as  though  this  question  was  eliminated,  it 
appearing  so  far  as  then  shown  by  the  record  before  me,  that  Knight 
was  fully  protected  under  his  purchase  of  the  company. 

It  must  be  apparent  from  the  recitation  heretofore  made  that  the 
reservation  for  the  Omaha  grant  in  nowise  afi'ected  the  attachment  of 
rights  under  the  Central  grant,  so  that  Knight's  knowledge  of  such 
reservation  in  nowise  affected  the  bona  fides  of  his  purchase  from  the 
Central  company,  and  were  it  not  for  the  filings  of  record  at  the  date 
of  the  attachment  of  rights  under  the  Central  grant,  Knight  would 
be  fully  protected  by  reason  of  his  purchase  from  the  Central  company. 
Certain  of  the  lands  covered  by  his  application  to  purchase  under 
the  act  of  1887  were,  as  before  stated,  excepted  from  the  Central  grant, 
by  reason  of  subsisting  preemption  claims  of  record  at  the  date  of  the 
attachment  of  rights  under  the  Central  grant. 
As  to  such  lands.  Knight's  application  to  purchase  must  prevail. 
He  purchased  tbe  lands  of  the  Central  company  for  a  valuable  con- 
sideration, and  whether  before  or  after  the  passage  of  the  act  is  not 
material.    (Balch  r.  Andrews  et  al.,  22  L.  D.,  238.) 

He  duly  applied  to  jmrchase  under  the  act  of  March  3,  1887,  and 
made  proof  as  required. 

The  conflicting  entries  were  all  initiated  subsequently  to  his  applica- 
tion to  purchase. 

He  did  all  that  was  necessary  to  i)rotect  him  in  his  rights,  and  the 
fact  that  he  was  erroneously  denied  such  right,  and  others  allowed  to 
make  entry  of  the  lands  applied  for,  cannot  be  successfully  pleaded  as 
a  sufficient  reason  to  prevent  the  reconsideration  of  the  matter  and  the 
reinstatement  of  Knight's  application,  the  lands  still  being  within  the 
jurisdiction  of  this  Department.  In  the  case  of  Knight  v.  U.  S.  Land 
Association  (142  XJ.  S.,  178),  it  was  held: — 

It  makes  no  difference  whether  the  appeal  is  in  regular  form  according  to  tbe 
established  rules  of  the  Departmeut,  or  whether  the  Secretary  on  his  own  motion, 
knowing  that  injustice  is  about  to  be  done  by  some  action  of  the  Commissiouer, 
takes  up  the  case  and  disposes  of  it  in  accordance  with  law  and  justice.  The  Secre- 
tary is  the  guardian  of  the  people  of  the  United  States  over  the  public  lands.    The 
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obligations  of  ]iis  oath  of  office  oblige  him  to  see  that  the  law  is  cairiod  out,  and 
that  none  of  the  public  domain  is  wasted  or  is  disposed  of  to  a  party  not  entitW 
to  it. 

No  appearance  having  been  made  on  tlie  part  of  the  pre-empt<irs 
wliose  filings  were  of  record,  uncanceled,  at  the  date  of  the  attachment 
of  rights  under  the  Central  grant,  the  same  will  not  interfere  with 
Knight's  purchase. 

I  therefore  affirm  your  office  decision,  and  direct  that  upon  comple- 
tion of  entry  by  Knight,  the  conflicting  homestead  entries  be  canceled. 


PR.VCTICE— CONTESTANT— (!().ST8— INTEREST    OF   THE    GO\'EKXMENT. 

Heggen  r.  Floyd. 

A  contest  instituted  under  section  2,  act  of  May  14,  1880,  and  prosecated  nnti]  the 
charge  as  laid  therein  is  apparently  established  should  not  be  dismissed  on 
the  contestant's  refusal  to  make  further  advances  for  the  costs,  but  treated 
thereafter  as  between  the  government  and  the  entryman. 

A  contestant  ^vho,  after  the  submission  of  his  own  testimony,  declines  to  pay  the 
further  costs  of  the  case,  is  without  interest  in  the  controversy,  and  has  do 
standing  to  complain  of  the  refusal  of  the  local  officers  to  recognize  him  in  the 
subsequent  proceedings. 

Acting  Secretary  Reynolds  to  tlie  Commissioner  of  the  General  Land  Office. 
(J.  I.  H.)  April  14,  1896.  (W.  F.  M.. 

On  April  10,  1891,  Bessie  Olson,  now  Mrs.  Floyd,  made  homestead 
entry  of  the  NE.  J  of  section  13,  townshii)  105  N.,  range  70  W.,  witlirn 
the  land  district  of  Ghamberlain,  Sonth  Dakota,  and  on  July  18,  WA, 
Andrew  Heggen  filed  an  affidavit  of  contest  charging  abandonmeut, 
change  of  residence  for  more  than  six  months  and  failure  of  settlement 
and  cultivation  as  required  by  law,  and  undertook  to  pay  the  exi)eDses 
of  a  hearing. 

The  hearing  was  begun  and  proceeded  until  the  contesta.nt  had  sub- 
mitted his  testimony,  when,  according  to  the  record  the  following 
proceedings  occurred; 

The  contestant  havinji>;  rested,  paid  the  costs  under  Rule  55,  and  having  fnUy  estab- 
lished all  the  charges  made,  now  gives  notice  that  the  claimant,  if  she  desires  to 
make  any  defense,  must  do  so  at  her  own  expense,  and  the  contestant  declines  to 
pay  any  further  expense  in  the  takkig  of  testimony.' 

To  which  the  register  and  receiver  state  that  this  case  was  commenced,  BOtict 
issued  and  the  testimony  taken  thus  far  wholly  and  exclusively  under  Rule  54,  and 
has  been  done  so  and  was  so  done  under  the  oath  of  the  contestant  filed  in  this  case 
that  he  would  pay  the  costs  iu  this  case;  and  if  he  refuses  to  pay  any  costs  in  the 
case,  as  far  as  this  contestant  is  concerned,  the  case  will  be  promptly  dismissed,  and 
at  the  same  time  claimant  is  notified  that  she  w:ill  be  allowed  to  present  snob  teiti- 
mony  as  she  may  desire  to  show  her  residence,  improvements  of  good  faith,  in  odd* 
nection  with  her  homestead  entry. 

Under  the  ruling  the  contestant  still  refuses  to  pay  any  of  tbe  farther  costs  of  the 
hearing. 
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Wherenpon  comes  tbe  claimaDt,  and  states  to  the  Hon.  register  and  receiver  that 
the  affidavit  for  contest  being  such  as  to  place  the  same  under  Kale  51.  and  she  under- 
standing that  tbe  examination  herein  would  proceed  under  that  mle,  has  made  no 
arrangements  to  raise  money  to  take  testimony  in  this  case;  that  she  is  a  poor 
woman,  and  has  just  recovered  from  a  long  spell  of  sickness,  and  is  at  this  time 
utterly  unable  to  obtain  the  means  to  pay  for  taking  down  any  testimony  in  the  c:ise; 
bnt  being  desirous  of  fully  showing  and  establishing  her  residence,  occupancy  and 
cultivation  in  good  faith  of  her  claim,  now  asks  that  this  examination  be  x>ostponed 
for  ten  days  to  enable  her  to  raise  the  money  necessary  to  pay  the  exi>enses  of  tak- 
ing testimony.  She  states  that  this  moticm  is  induced  by  reason  of  the  surprise 
caused  by  the  extraordinary  change  of  base  by  the  contestant. 

In  view  of  the  extraordinary  action  of  the  contestant's  attorneys  at  this  time,  the 
claimant  will  be  allowed  a  continuance  to  put  in  such  testimony  as  she  nuiy  desire 
in  support  of  her  entry,  and  the  case  is  continued  for  that  jiurpose  until  the  22nd  day 
of  November,  1894,  at  the  hour  of  9  o'clock  A.  M. 

To  the  dismissal  of  the  case  and  the  refusal  of  the  register  and  receiver  to  further 
recognize  the  contestant  or  his  attorneys  in  this  case,  or  permit  cross-examination  of 
claimant  and  her  witnesses,  the  contestant  duly  excepts. 

The  contestant  appealed  from  the  action  of  tbe  register  and  receiver 
in  dismissing  tbe  contest  so  far  as  be  was  concerned,  and  has  prose- 
cuied  a  fnrtber  appeal  here  from  tbe  decision  of  your  office  affirming 
that  of  tbe  local  office,  pro  tanto^  but  bolding  tbe  latter  to  bave  been 
ousteil  of  its  jurisdiction,  and  tbat  tbere  was,  therefore,  no  authority 
for  further  proceedings  thereafter. 

Pursuant  to  tbe  ruling  of  tbe  register  and  receiver  the  testimony  of 
the  coutestee  was  t^ken,  however,  and  is  a  part  of  the  record,  though 
it  was  not  considered  by  your  office,  and  by  their  letter  of  November 
20,  1894,  after  a  review  of  all  tbe  proceedings  had  in  tbe  case,  and  hav- 
ing considered  tbe  testimony  submitted  by  both  parties,  they  recom- 
mended that  tlie  entry  of  Mrs.  Floyd  be  allowed  to  remain  intact. 

The  contention  of  tbe  appellant  is  fully  presented  in  his  third  and 
fourth  specifications  of  error,  as  follows : 

There  was  error  in  holding  that  the  contestant  in  this  case  did  not  have  the  legal 
right  to  prosecntethis  contest  under  rule  of  practice  No.  55. 

And: 

Contestants  have  nnder  the  law  and  rules  of  practice  the  exclusive  right  to  deter- 
mine under  what  rule  of  practice  they  will  prosecute  and  there  was  error  in  the 
Commissioner  determining  for  tbis  contestant  that  his  contest  was  and  could  be 
prosecuted  only  nnder  rule  of  practice  No.  54. 

The  case  of  Hansen  v,  Nilson  et  al.,  20  L.  D.,  197,  tbe  latest  expres- 
sion of  this  Department  on  tbe  question,  is  similar  in  many  of  its  facts 
to  that  under  consideration,  and  appears,  in  argu€nd4>^  to  sustain  the 
view  of  the  contestant. 

Where  a  contest,  [it  is  said  there]  commenced  under  Rule  54,  has  heen  sustained 
by  the  testimony  offered  by  the  contestant,  the  claimant  is  put  upon  his  defense 
whether  the  oonteetant  claims  the  preference  right  or  not.  If  at  any  stage  of  the 
proceedings  prior  to  closing  his  case  the  contestant  waives  the  preference  right 
of  entry,  or  if  he  should  decline  to  pay  the  cost,  as  required  by  Rule  54,  the  case 
should  proceed  as  if  it  had  been  commenced  under  Rule  55.    There  is  no  rule  to 
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force  contestant  to  pay  all  costs  of  the  proceeding  if  he  should  waive  the  prefer- 
ence right  of  entry,  and  if  he  shonld  refase  to  pay  all  cost  as  required  by  Role  54,  be 
would  then  forfeit  the  preference  right,  and  the  government  would  continue  the 
prosecution  of  the  case  if  the  testimony  submitted  by  the  contestant  showed  that 
the  claimant  had  failed  to  comply  with  the  law. 

It  is  to  be  observed,  however,  that  it  is  not  said  that  the  contestant 
shall  be  permitted  to  continue  as  the  prosecutor  of  the  case,  bat  that 
''the  government  would  continue  the  prosecution  of  the  case."  The 
theory  of  the  case  is  more  fully  disclosed  in  the  paragragh  following 
that  last  quoted : 

The  government  is  a  necessary  party  to  every  proceeding  under  a  contest,  and  it 
is  the  duty  of  its  officers  to  guard  and  conserve  its  interests  as  they  may  appear. 
Where  a  contestant  at  any  stage  of  the  proceeding  drops  out  of  the  case,  leaving  a 
record  of  testimony  clearly  showing  that  the  entry  should  be  canceled,  it  is  the  dnty 
of  the  govemmeut  to  act  upon  it  and  to  cancel  the  entry,  and  to  restore  the  land  to 
the  public  domain. 

The  precedent  cited  goes  no  further  than  to  establish  the  rule  that 
a  case  instituted  under  the  second  section  of  the  act  of  May  14, 188(», 
and  proceeded  with  until  the  allegations  of  the  affidavit  have  been 
apparently  sustained,  should  not  be  dismissed,  though  the  contestant 
refuse  to  make  further  advances  for  costs,  or  do  any  other  act  iudii^t- 
ing  his  retirement  from  the  case  as  its  responsible  and  active  prose 
cutor.  Plainly,  the  rule  thus  announced,  and  it  is  an  eminently  projier 
one,  arises  out  of  the  obligation  devolved  by  law  upon  this  Department 
to  guard  the  interests  of  the  government  as  they  relate  to  the  pablic 
domain,  however  and  wherever  those  interests  may  api>ear. 

In  the  case  at  bar,  however,  the  register  and  receiver  did  not  dismiss 
the  ease  absolutely,  but  only  in  so  far  as  the  contestant  was  concerned. 
Having  refused  to  make  further  advances  for  the  expense  of  the  hear- 
ing, and  thereby  forfeited  the  preference  right  awarded  him  by  law  in 
the  event  of  a  favorable  issue  of  his  suit,  he  Avas  no  longer  a  party  in 
interest.  The  issue  was  left  between  the  government  and  the  entry- 
man,  and  in  behalf  of  the  former  the  local  officers  proceeded  with  the 
case  to  its  end,  and  upon  the  whole  record,  rendered  a  decision  in  favor 
of  the  latter.  While  it  is  true  the  action  of  the  register  and  receiver 
in  refusing  to  further  recognize  the  contestant  or  his  attorneys  appears 
to  have  been  somewhat  arbitrary,  it  is  not  shown  that  the  government 
has  suffered  any  injury,  and  in  view  of  the  manifest  bad  faith  of  tbe 
contestant  as  evidenced  by  his  abrupt  and  unexplained  chan<re  of 
attitude,  this  action  is  not  without  excuse.  And  in  any  event,  it  is  to 
be  observed,  Anally,  that  he  is  without  standing  to  complain,  bein^ 
without  interest  in  the  controversy.  . 

The  Department  has  not  the  benefit  of  the  judgment  of  your  office 
upon  the  merits  of  the  case,  but  it  is  not  thought  necessary  to  remand 
it  on  that  account.  The  testimony  has  been  carefully  examined,  and  I 
concur  in  the  conclusion  of  tbe  local  officers,  who  had  the  witnesses 
before  them,  that  there  is  no  reason  for  disturbing  the  entry,  which 
will,  therefore,  be  permited  to  stand. 
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HOMESTEAD  CONTEST-SETTLEMBNT  RIGHT-GOOD  FAITH. 

Keeler  V.  Landry. 

A  homestead  entry  made  with  full  knowledge  of  the  prior  settlement  claim  and 
iinprovemente  of  another,  and  with  intent  to  take  advantage  of  the  impoyer- 
iahed  condition  of  sach  claimant,  is  wanting  in  good  faith,  and  will  be  canceled, 
although  snch  adverse  claimant  may  have  failed  to  asaert  his  right  within  the 
statutory  period. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

ApHl  5, 1896.  (0.  J.  G.) 

I  have  examined  the  record  in  the  appeal  of  Bene  Landry  from  your 
office  decision  of  March  8, 1895,  holding  for  cancellation  his  homestead 
entry  for  the  E.  i  of  JSW.  J  and  lots  3  and  4  of  Sec.  30,  T.  30  N.,  E.  57 
E.,  Spokane  land  district,  Washington. 

The  evidence  discloses  the  fact  that  while  the  contestant  may  have 
been  guilty  of  some  negligence  in  the  matter  of  perfecting  his  entry 
within  the  statutory  period,  yet  the  contestee  has  not  shown  that  good 
faith  which  the  law  requires  of  settlers  on  the  public  lands.  The 
contestee  had  full  knowledge  of  contestant's  settlement  and  improve- 
ments, and  he  evidently  took  advantage  of  contestant's  impoverished 
condition. 

In  Kector  v.  Gibbon  (111  U.  S.,  276),  the  supreme  court,  s];>eaking  of 
the  system  of  public  land  laws,  says : 

Ito  aim  has  been  to  protect  those  who  in  good  faith  have  settled  upon  public  land 
and  made  improvements  thereon,  and  not  those  who  by  violence  or  fraud  or  breaches 
of  contract  have  intruded  upon  the  possessions  of  original  settlers  and  endeavored 
to  appropriate  the  benefit  of  their  labors.  There  has  been  in  this  respect  in  the 
whole  legislation  of  the  country  a  consistent  observance  of  the  rules  of  natural 
right  and  Justice. 

In  Johnson  v.  Johnson  (4  L.  D.,  168),  it  was  said  (syllabus) : 

The  wrongfol  act  of  an  entry  man ,  whereby  the  settlement  rights  of  another  claim- 
ant for  the  same  tract,  were  not  protected  by  filing  or  entry,  will  not  be  allowed  to 
inure  to  the  benefit  of  such  entryman. 

All  the  facts  in  the  case  at  bar,  taken  together,  warrant  the  conclu- 
sion reached  by  your  office. 
Yoar  said  office  decision  is  hereby  affirmed. 
10332— VOL  22 30 
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HOMESTEAD  CONTEST— SECOND  CONTESTANT, 

STBANSKY  V.  Shaut. 

The  right  of  a  secoDd  contestnnt  to  a  judgment  on  the  charge  as  made  hy  bim  and 
eatabliished  by  the  oTidcnce.  can  not  be  defeated  by  acts  performed  with  a  view 
to  curing  the  alleged  default  after  such  contest  is  filed,  but  before  notice  thereof, 
and  pending  the  disposition  of  a  prior  collusive  contest. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  H.)  April  14,  1896.  (J.  L.) 

This  case  involves  the  NE.  J  of  section  14,  T.  104  N.,  R.  70  W.,  5th 
principal  meridian,  Cbamberiain  land  district,  Bonth  Dakota.  On 
April  5, 1890  Lizzie  A.  Shaut  made  homestead  entry  No.  ^  of  said 
land.  And  on  October  6, 1890,  she  procured  leave  of  absence  for  one 
year. 

On  July  13,  1894,  John  A.  Stransky  filed  his  affidavit  of  contest 
against  said  entry  alleging: 

That  the  said  Lizzie  A.  Shaut  has  wholly  abandoned  said  tract,  and  changed  her 
residence  therefrom  for  more  than  six  months  since  making  said  entry,  and  next 
prior  to  the  date  herein ;  and  that  said  tract  is  not  settled  upon  and  cultivated  by 
«aid  party  as  required  by  law. 

A  hearing  was  had  beginning  September  19,  and  ending  Septeml>er 
24, 1894.  On  September  28, 1894^  the  local  officers  recommended  that 
the  contest  be  dismissed. 

On  appeal,  your  office  on  February  21, 1895,  affirmed  said  decision, 
•dismissed  Strausky's  contest,  and  held  Shaut's  entry  intact.  Stranskj 
appealed  to  this  Department. 

It  appears  that  when  Stran sky's  affidavit  of  contest  was  filed,  there 
was  pending  against  said  entry  a  contest  initiated  by  one  Henry  F. 
Thompson  which  was  set  for  hearing  on  August  8,  1894.  Neither 
party  appeared;  the  contest  was  dismissed;  and  notice  for  a  hearing 
of  Stransky's  contest  was  issued,  and  served  on  the  entrywoman  the 
same  day,  towit:  August  8,  1894.  When  under  cross-examination 
Jtf  iss  Shaut  was  asked :  '^  State  if  said  Thompson  did  not  file  a  contest 
against  your  claim  on  the  groand  of  abandonment,  and  if  you  did  not 
or  Mr.  Sanborn  for  you,  pay  Mr.  Thompson  the  sum  of  fifty  dollars 
not  to  appear!"  She  refused  to  answer  the  question.  All  the  facta 
and  circumstances  disclosed  in  the  recorded  testimony  justify  and 
compel  belief  that  Thompson's  contest  was  friendly  and  collusive. 

The  evidence  shows  by  a  clear  and  palpable  preponderance,  that 
Miss  Shaut  never  did  at  any  time  establish  and  maintain  her  residence 
in  good  faith  on  the  laud ;  and  that  she  never  did  settle  upon  and  culti- 
vate said  tract  as  required  by  law:  That  her  infrequent  visits  to  tbe 
land  were  made  merely  to  keep  up  a  color  of  residence. 

In  the  year  1890  she  bought  &om  one  William  Martin  for  $200  the 
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house  upon  the  land,  which  was  situated  within  ten  rods  of  a  much 
traveled  public  road,  about  two  miles  from  the  town  or  village  of 
Pukwana.  The  contestant  proved  by  four  witnesses,  near  neighbors, 
living  in  sight  of  her  house,  who  passed  the  house  frequently,  some 
twice  a  day  going  to  and  returning  from  Pukwana,  some  twice  and 
some  three  times  a  week,  that  from  September  1890  to  July  1894,  the 
house  was  uninhabited.  That  the  doors  and  windows  were  closed  with 
shutters  and  a  storm  door.  That  there  were  no  lights  at  night,  nor 
fires  nor  smoke  by  day;  and  no  indications  either  inside  or  outside  of 
the  bouse,  of  human  habitation.  That  Miss  Shaut  instead  of  being  res- 
ident, a  neighbor  and  an  acquaintance,  was  a  stranger,  whose  person 
was  unknown  even  by  sight  to  those  who  lived  nearest  to  the  house. 

According  to  her  own  testimony :  She  was  an  unmarried  woman  about 
thirty  nine  years  old,  and  by  trade  a  seamstress,  milliner  and  mantua 
maker :  In  the  year  1890  she  spent  eight  days  upon  her  claim :  On  Octo- 
ber 6,  1890  she  procured  leave  of  absence  for  one  year:  It  was  then 
probably  that  she  battened  up  the  doors  and  windows:  In  the  fall  of 
1891  she  was  on  the  place  at  intervals;  << altogether  probably  between 
two  and  three  weeks'':  Between  October  17  and  November  22, 1891, 
^*I  sewed  in  town  at  Pukwana  for  difierent  parties":  From  November 
22, 1891  to  February  1, 1892,  she  was  at  the  Taft  House  in  the  town  of 
Chamberlain  sewing;  during  which  period  she  says:  ^^I  think  I  went 
out  to  Pukwana  on  a  Saturday  train  and  remained  until  Monday  even- 
ing and  returned  to  Chamberlain  to  the  Taft  House;  but  I  did  not  go 
to  the  claim":  During  the  year  1892,  according  to  a  memorandum  of 
dates  kept  by  her  on  the  door  casing  in  the  house,  she  was  on  her 
claim  at  intervals  about  forty  four  days  in  all:  During  that  year  she 
carried  on  business  as  a  milliner  and  mantua  maker  in  Pukwana; 
worked  late  in  the  evenings;  and  ^^ mostly  nights  and  Sundays  were 
spent  on  the  claim:"  During  the  year  1893  she  spent  on  the  claim 
eighteen  days;  <^four  days  in  March,  seven  in  May,  and  as  many  in 
August,  counting  the  time  between  the  dates  that  I  remember:"  She 
spent  the  rest  of  the  year  1893,  in  the  town  of  Aberdeen  about  one 
hundred  and  fifty  miles  away  from  the  land,  with  the  exception  of 
about  ten  days  of  May,  which  she  spent  in  Pukwana,  selling  some  mil- 
linery  goods  which  she  brought  from  Aberdeen :  Her  last  visit  to  the 
claim  in  1893  occurred  sometime  between  August  20,  and  August  30; 
on  which  last  day  she  returned  to  Aberdeen  where  she  stayed  until 
February  14, 1894:  on  February  15, 1894,  she  went  to  her  claim,  and 
stayed  all  night;  and  on  the  16th  she  returned  to  Aberdeen:  She  did 
not  again  visit  her  claim  until  after  Stransky  had  on  July  13, 1894,  filed 
his  serious  affidavit  of  contest  now  under  consideration. 

After  the  testimony  touching  the  merits  of  the  case  had  been  taken. 
Miss  Shaut  was  recalled  as  a  witness  by  her  attorney  for  the  purpose 
of  testifying: 
(1).  That  on  August  8^  1894,  when  Stransky's  notice  of  hearing  was 
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served  upou  her,  she  was  on  her  claim,  (2)  that  she  had  arrived  there  od 
July  16th;  (twenty- three  days  before  the  service,  bat  three  days  after 
the  filing  of  Stransky's  affidavit  of  contest) ;  and  (3)  that  she  had  do 
knowledge  of  Stransky's  contest  until  August  8, 1804. 

When  askedou  cross  examination,  <^if  when  you  retumedto  the  claim, 
on  the  16th  of  July,  you  knew  that  a  man  by  the  name  of  Thompson 
had  contested  your  claim  9",  she  refused  to  answer  the  questioD. 

In  view  of  the  facts  palpably  proved  in  this  case  it  is  impossible  to 
believe  that  Miss  Shaut  returned  from  her  business  in  Aberdeen  to  her 
claim  on  July  16, 1894,  in  ignorance  of  the  two  contests  pending  against 
her  entry,  with  intent  in  good  faith  to  abandon  the  manner  of  life  to 
which  she  was  accustomed  and  in  which  she  was  successful^  to  become 
a  farmer,  a  cultivator  of  the  soil,  a  bona  fide  permanent  resident  on  a 
homestead  in  the  country. 

So  also  the  testimony  of  Miss  Shaut  herself  is  sufficient  to  prove  tbe 
contestant's  second  allegation  to  wit:  that  said  tract  was  not  settled 
upon  and  cultivated  by  her  in  good  faJth  as  required  by  law,  daring 
four  and  a  half  years. 

On  page 44  of  the  testimony  Miss  Shaut  says: 

In  the  year  1890  there  was  corn,  potatoes  and  millet  put  in,  bat  nothing  gathered 
on  account  of  drouth.  Daring  the  year  1891  there  waa  no  crop.  (She  had  leave  of 
absence).  In  the  year  1892, 1  had  the  land  all  plowed  and  seeded  to  wheat,  bnt 
raised  notliiug  on  account  of  a  partial  drouth.  Id  1892  I  received  in  wheat  a  few 
bushels  more  than  were  planted.  In  the  year  1893  I  had  the  land  also  plowed  snd 
some  breaking  done,  and  seeded  to  wheat  sgain.  From  24  acres  of  land  I  receiTed 
two  and  a  fraction  bushels  of  wheat.  I  made  arrangements  in  the  month  of  Febro- 
ary  (1894)  to  have  the  land  plowed  in  the  spring,  and  planted  to  com ;  bnt  on  acconut 
of  drouth  or  dry  weather  it  waa  not  done. 

Your  office  erred  in  holding  that  Miss  Shaut  by  returning  to  the  land 
on  July  16, 1894,  condoned  or  cured  the  default  which  was  palpably 
proved.  In  the  case  of  Eddy  v.  England  6  L.  D.,  530,  this  Depart- 
ment held  as  follows: 

It  is  the  duty  of  the  local  officers  to  receive  an  affidavit  of  contest  when  another 
contest  is  pending  and  to  hold  it  subject  to  the  disposition  of  the  first  contest.  It 
is  not  within  the  power  of  the  contestant  to  fix  the  date  of  the  hearing,  nor  e«n  be 
know  when  the  hearing  will  be  had.  All  that  he  is  required  to  allege  is  that  tbe 
failure  exists  at  the  time  the  affida^Ht  of  contest  is  made.  This  affidavit  dates  from 
the  time  it  is  received  at  the  local  office.  The  affidavit  of  contest  (in  that  case)  wm 
made  September  9;  and  was  duly  presented  to  the  local  office  and  should  have  l>een 
received,  although  no  further  action  thereon  could  have  been  taken  until  the  prior 
contest  was  disposed  of;  and  it  will  be  held  to  take  effect  from  that  date. 

This  case  is  quoted  and  approved  in  the  cases  of  Farrell  v.  McDonald 
13  L.  D.,  105,  and  Westenhaver  v.  Dodds  13  L.  D.,  196,  and  it  is  the 
settled  law  of  this  Department. 

Tbe  careless  use  of  a  word  which  has  no  technical  meaning  apart 
from  its  general  sense,  probably  led  your  office  into  error.  According 
to  Eules  of  Practice  1, 2  and  3,  a  contestant  tnt^tate*  his  contest  against 
an  entry  by  filing  his  corroborated  affidavit  of  contest  containing  apt 
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allegations  and  applying  for  a  hearing.  Eules  4,  5  and  6  prescribe  by 
wlioiu  and  how  hearings  may  be  ordered.  Eules  7  and  8  prescribe  the 
form  of  notice  of  the  hearing  to  be  issued.  These  are  functions  of  the 
public  officers.  Rules  9  to  14  inclusive  regulate  the  mode  of  serving 
the  notice,  and  Eules  15  and  16  prescribe  the  mode  of  "  proof  of  service 
of  notice.'?  When  the  contestant  shall  have  served  the  notice  prepared 
and  signed  by  the  local  officers,  and  shall  have  furnished  them  with 
the  required  proof  of  such  service;  or,  when  the  contestee,  without 
notice,  voluntarily  appears,  (as  was  the  case  in  Heptner  v,  McCartney 
11  L.  D.,  400),  then  and  not  till  then,  do  the  local  officers  acquire  juris- 
diction of  and  over  both  the  parties  and  the  case.  Then  their  jurisdic- 
tion is  initiated.  Necessarily,  the  beginning  of  the  contest  must  precede 
acquisition  of  jurisdiction  to  hear  and  decide  it.  The  interval  of  time 
is  always  appreciable,  and  is  often  considerable. 

Your  office  decision  is  hereby  reversed.    Stransky's  contest  is  sus- 
tained; and  Miss  Shaut's  homestead  entry  will  be  canceled. 


HOMESTSAD— ACT  OF  JUNE  15,  1880. 

MgBbide  V.  Butler  et  al. 

A  cash  entry  under  the  act  of  June  15,  1880,  allowed  on  the  affidavit  of  the  entry- 
man's  attorney  in  fact  will  not  be  disturbed,  where,  after  transfer  of  the  land, 
the  entryman  refases  to  make  the  personal  affidavit  required  by  the  regulations. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  April 
(J.  I.  H.)  24,  1896.  (W.  M.  W.) 

I  have  considered  the  appeal  of  W.  W.  Holmes,  transferee,  from 
your  office  decision  of  August  11, 1890,  denying  his  motion  to  remove 
the  suspension  of  the  cash  entry  of  William  J.  Butler  for  the  S.  i  of 
the  NE.  J  and  the  S.  i  of  the  NW.  i  of  Bee.  31,  T.  5  8.,  R.  22  W.,  Colby 
land  district,  Kansas. 

On  February  27, 1879,  William  J.  Butler  made  homestead  entry  of 
the  land  involved,  and  on  June  5, 1884,  he  made  cash  entry  of  it  under 
the  act  of  June  15, 1880,  through  his  attorney  in  fact,  Lester  V.  Davis. 

Butler's  cash  entry  was  suspended  by  your  office  on  April  18, 1886, 
for  the  reason  that  the  required  affidavit  was  made  by  a  person  other 
than  the  entryman,  and  the  local  officers  were  directed  to  allow  the 
party  sixty  days  in  which  to  file  the  required  personal  affidavit. 

On  July  23, 1886,  the  local  officers  rejected  the  application  of  Levi 
L.  McBride  to  contest  Butler's  entry  on  the  charge  of  abandonment,  for 
the  reason  that  after  final  certificate  has  been  issued  a  hearing  can  only 
be  ordered  by  your  office. 

By  letter  of  March  26, 1887,  the  local  officers  reported  to  your  office 
that  the  entryman  had  been  duly  notified  of  the  suspension  of  his  entry 
and  had  taken  no  action  in  the  matter. 

On  April  22, 1887,  your  office,  in  view  of  Butler's  failure  to  comply 
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witb  tlie  requirement  contained  in  your  office  letter  of  April  18, 1SS.>, 
held  his  entry  for  cancellation  and  held  McBride's  application  to  await 
the  result  of  said  action. 

On  July  5, 1888,  the  local  officers  transmitted  to  your  office  a  motion 
by  W.  W.  Holmes  to  remove  the  suspension  of  said  cash  entry,  and 
asking  to  be  heard  in  defense  of  his  interests  as  transferee  of  the  entry- 
man  Butler.  He  supported  his  motion  by  an  affidavit,  in  which  he 
shows  that  he  purchased  the  land  in  question  from  William  E.  CrutcLer 
in  good  faith  without  any  knowledge,  directly  or  indirectly,  of  any 
fraud  or  defect  in  making  the  cash  entry,  or  that  it  had  been  suspended; 
that  he  paid  $G25  for  it;  that  Butler  had  left  the  country  and  Holmes 
could  not  ascertain  his  whereabouts.  Whereupon  he  asked  that  tbe 
requirement  of  your  office  letter  of  April  18, 1885,  be  withdrawn.  He 
also  submitted  an  abstract  of  title  to  the  land  in  question,  which  shows 
the  issuance  of  the  final  receipt  on  June  5, 1884,  to  Butler;  a  warranty 
deed  from  Butler  and  wife,  executed  by  their  attorney  in. fact^  Lester 
V.  Davis,  dated  June  6, 1884,  to  William  E.  Crutcher ;  a  warranty  deed 
from  said  Crutcher,  single,  to  Frank  L.  Sheldon,  dated  July  7, 18S4; 
and  a  warranty  deed  from  said  Sheldon  and  wife  to  W.  W.  Holmes, 
dated  December  14, 1885. 

On  March  21, 1888,  the  local  officers  reported  to  your  office  that  dae 
notice  of  your  office  action  of  April  22, 1887,  had  been  given  the  proper 
parties,  and  no  further  action  had  been  taken. 

On  April  11, 1888,  your  office  closed  the  case,  and  canceled  Butler^s 
entries. 

Leaving  out  some  intervening  entries  of  the  land  in  question  which 
were  all  canceled  prior  to  July  16, 1892,  on  that  date  one  George  F. 
Breon  made  homestead  entry  of  the  tract  involved,  which  entry  remains 
intact  upon  the  records  of  your  office. 

On  September  1, 1894,  the  local  officers  forwarded  a  motion  for  review 
of  your  office  decisions  of  April  22, 1887,  and  August  11,  1890,  on  the 
grounds  that  neither  Holmes  nor  his  attonieys  had  been  notified  of 
said  decisions,  or  had  an  opportunity  to  api)eal  therefrom. 

On  i^ovembcr  24, 1894,  your  office  found:  ''That  the  notice  of  oflSce 
decision  of  August  11, 1890,  was  not  served  upon  Holmes'  attorneys 
as  it  should  have  been,  and  was  never  received  by  him,"  and  allowed 
Holmes  to  appeal  from  said  decision  of  August  11, 1890,  within  sixty 
days,  upon  serving  notice  upon  George  F.  Breon,  the  present  entryman. 

Holmes  appeals. 

In  view  of  the  conclusion  I  reach,  it  is  not  necessary  to  set  out  and 
discuss  all  of  the  errors  assigned  by  the  appellant,  as  such  a  coarse 
would  prolong  this  opinion  to  an  unusual  length. 

One  error  si)ecified  is  as  follows : 

Said  rnling  is  contrary  to  subsequent  ralings  of  the  Department,  ftnd  the  said  caab 
proof  BO  made  in  the  name  of  said  WiUiam  J.  Butler  was  improperly  canceled. 
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In  the  case  of  George  T,  Jones,  9  L.  D.,  97,  it  was  held  tbat  a  cash 
entry  under  the  act  of  Jane  15, 1880,  allowed  on  the  affidavit  of  the 
entrynian's  attorney,  will  not  be  disturbed,  when,  after  transfer  of  the 
land  the  entryman  refuses  to  make  the  personal  affidavit  required  by 
the  regulations.  This  case  was  cited  and  followed  by  the  Department 
in  MeFarland  v.  Elliott,  11  L.  D.,  587. 

The  lequired  affidavit  in  this  case  was  made  by  Butler's  attorney  in 
fact  and  his  cash  entry  allowed  thereon.  One  of  Holmes's  attorneys 
filed  an  affidavit  in  support  of  Holmes's  application  in  which  he  states^ 
inter  alia^  that  after  long  and  diligent  search  he  ascertained  that  But- 
ler resided  in  Washington  Territory;  that  Butler  refused  to  make  the 
I>er8oi]al  affidavit  required,  unless  Holmes  would  pay  him  an  additional 
amount  of  money  for  the  land  involved. 

From  an  examination  of  the  whole  record  in  the  case,  I  am  of  opin- 
ion that  it  clearly  comes  within  the  rule  announced  in  the  Joues^ 
McFarland  v.  Elliott  cases,  supra, 

McBride's  application  to  contest  Butler's  entry  was  properly  rejected 
hy  the  local  officers. 

Tour  office  decision  appealed  from  is  accordingly  reversed.  BreoD 
will  be  notified  to  show  cause  why  his  entry  should  not  be  canceled^ 
and  upon  his  failure  to  show  proper  cause,  his  entry  will  be  canceled 
and  Butler's  entry  reinstated  and  passed  to  patent. 


ACXX)ITNT8— DEPUTT  SUBVBYOR'S  CONTRACT* 

GEOBaE  W.  Pearson. 

A  deputy  snrveyoT's  claim  for  oompensatiou  on  aocoant  of  the  retracement  of  old 
linee  in  order  to  eecure  a  starting  point  for  the  work  in  hand,  cannot  he  recog- 
nized, where  it  does  not  appear  from  the  field  notes  that  such  action  hecame  nec- 
essary in  the  absence  of  evidence  of  the  former  surveys ;  nor  can  the  failure  of 
the  field  notes  to  show  the  necessity  for  such  retracement  be  made  good  by  a 
supplemental  statement. 

In  the  adjustment  of  an  account  under  a  deputy  surveyor's  contract  the  Commissioner 
of  the  Creneral  Land  Office  is  authorized  to  make  a  deduction  of  five  per  cent  from 
the  agreed  compensation,  if  the  work  is  not  performed  within  the  stipulated 
time,  and  no  extension  of  such  time  is  granted  or  applied  for. 

That  the  expense  of  a  survey  is  payable  f^om  the  repayment  fund  provided  for  in  the 
act  of  July  2, 1864,  does  not  take  the  adjustment  of  the  account  out  of  the  rule 
authorizing  a  deduction  from  the  agreed  compensation  when  the  work  is  not  done 
within  the  stipulated  period. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 

24y  1896.  (W.  M.  B.) 

This  is  an  appeal  by  contracting  deputy  surveyor  George  W.  Pear- 
son, from  your  office  decision  of  September  7, 1894,  and  also  from  that  of 
December  22, 1894,  re-affirming  your  said  former  office  decision,  wherein 
was  disallowed  certain  charges  or  items  contained  in  said  deputy'* 
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accoant  for  the  retracenieiit  of  certain  specified  lines  run  and  estab- 
lished iu  previous  surveys,  which  retraceiuents  appellant  alleges  were 
authorized  by  contract  No.  90,  dated  June  2, 1892,  and  special  instrac- 
tious  thereunder,  relative  to  surveys  to  be  executed  in  T.  14  N.,  Bgs. 
9  and  10  E.,  California;  exception  is  also  taken  to  the  deduction  of  five 
per  cent,  from  the  amount  charged  by  the  deputy  for  the  surveys 
accepted  and  approved  by  your  said  office,  for  the  reason  that  the 
same  were  not  completed  within  the  time  stipulated  in  the  contract. 

Appellant  files  assignments  of  error,  which  being  substantially  stated 
are:  (1)  that  it  was  error  to  hold  that  the  retracemeuts  of  lines  for 
which  payment  was  disallowed,  was  not  necessary  to  find  the  starting 
point  from  which  to  run  certain  lines  necessary  to  the  comi>letioii  of 
the  surveys  designated  in  the  contract;  (2)  that  it  was  error  to  hold 
that  the  deputy  was  not  fully  authorized  to  retrace  or  resurvey  all  such 
lines  of  approved  official  surveys,  ^4n  such  cases  as  he  (the  deputy-) 
shall  find  to  be  necessary  to  the  proper  completion  of  the  new  survey, 
proper,";  and  (3)  that  there  is  no  law  or  authority  for  deducting  five 
per  cent.,  from  the  amount  properly  chargeable  by  the  deputy,  upon 
the  ground  that  the  survey  was  not  completed  within  the  time  stipu- 
late<l  in  the  contract. 

In  answer  to  said  allegations  of  error,  it  may  be  observed  that  while 
deputy  Pearson  was  authorized  in  a  general  way  to  determine  whether 
the  retracement  of  certain  lines  run  in  the  former  or  original  survey 
became  necessary  in  order  to  find  or  discover  the  locus  of  the  starting 
point  from  which  to  run  the  lines  that  were  considered  essential  to 
the  completion  of  the  survey  under  contract  Ko.  90,  still  the  antfaorit}' 
of  said  deputy  to  make  such  retracemeuts  or  surveys  was  specially 
defined,  and  limited  or  restricted,  by  special  instructions,  which  were« 
under  existing  law,  as  much  a  part  of  the  contract  under  which  the 
deputy  executed  the  work  therein  designated  as  if  they  had  been 
therein  embodied,  and  the  dispensableness  or  indispensableness  of 
making  such  retracemeuts  depended  entirely  upon  contingencies  or 
conditions  which  could  only  become  discernible  or  determinable  by 
examination  in  the  field  as  described  in  and  regulated  by  said  special 
instructions,  and  expressed  in  the  following  words,  to- wit: 

You  will  make  only  such  retracemento  and  resurveys  of  former  approved  official 
lines  as  may  be  found  by  yon  to  be  absolutely  essential  to  the  proper  completion  of 
the  new  surveys  to  be  made  by  you  as  authorized,  for  which  work  you  wiU  be 
allowed  the  maximam  rates  per  mile,  viz:  $15  for  township  and  range  lines,  and  112 
for  section  lines;  the  same  rates  to  be  allowed  for  all  retracements  or  resurveys  found 
by  you,  as  before  said,  to  be  absolutely  essential  to  the  correct  completion  of  the 
new  work,  all  payable  from  the  special  fund  named  in  the  contract. 

The  lines,  if  nny,  which  may  be  found  necessary  to  be  rerun  or  retraced  in  order 
to  re-establish  your  beginning  or  closing  points  must  be  specifically  described  in  the 
field  notes  of  the  new  surveys,  and  the  necessity  therefor  clearly  set  forth :  a*  also 
the  fact  that  no  evidence  of  such  former  approved  surveys  were  found,  and  that  the 
line  or  lines  of  alleged  original  official  surveys  as  shown  by  the  field  notes  and 
diagrams  furnished  you  by  this  office,  are  either  fictitious  or  have  been  obliterated; 
also  that  a  faithful  search  has  been  made  therefor. 
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Great  care  mast  be  exercised  iu  order  to  preventi  if  possible,  needless  retrace - 
mezits  or  reRnrveys,  hence  tbe  requirements  providin^^  for  detailed  stntenionts  of 
the  necefleity  and  search  for  lines  iu  question ;  all  of  which  infomiation  must  be 
embodied  in  the  field  notes  of  the  surveys,  provided  for  in  your  contract. 

Tbas  it  appears  that  the  authority  or  discretion  conferred  upon  tbe 
deputy  in  tlie  first  paragraph  of  said  instructions  is  qualified,  explained 
and  restricted  by  the  words  of  the  second.  These  instructions  should 
be  considered  as  a  whole  and  when  so  considered  are  readily  under- 
stood, and  any  experienced  deputy  surveyor  would  find  no  trouble  in 
comprehending  and  carrying  them  out  according  to  their  true  intent. 

To 

make  only  such  retracements  and  resurveys  of  former  approved  official  lines  as  may 
be  found  by  you  (the  deputy)  to  be  absolutely  essential  to  the  proper  completion  of 
the  new  snrveys, 

as  set  forth  in  the  first  paragraph,  clearly  meant  that  only  such  retrace- 
ments were  to  be  made  to  find  the  required  corners  in  the  former  or 
original  surveys,  for  starting  points,  the  locus  of  which  could  be  ascer- 
tained or  discovered  by  no  other  method  than  that  of  retracement  or 
resurvey  of  the  lines  in  the  old  survey. 

The  instructions,  in  cases  where  the  true  sitm  of  the  old  comers  could 
not  be  ascertained  and  determined  by  the  regulation  markings  at  the 
proper  point,  contemplated  the  finding  of  the  locus  thereof  by  the  bear- 
iug  trees  or  other  objects  with  the  aid  of  the  official  field  notes  of  the 
original  survey,  and  the  diagram  of  the  old  survey  showing  a  protrac- 
tion of  the  lines  thereof  to  aid  in  the  new  survey  which  had  been  fur- 
nished the  deputy  for  his  guidance  in  the  field. 

It  now  becomes  a  matter  of  the  first  importance  to  determine  whether 
the  requirements  of  these  instructions  were  observed,  and  the  valuable 
information  furnished  by  the  official  field  notes  and  diagram  of  the 
former  surveys  was  made  available,  by  the  deputy  in  the  execution  of 
his  work,  wherever  possible  and  practicable  to  the  end  of  preventing 
'^  needless  retracements.'^ 

For  that  purpose  reference  must  necessarily  be  had  to  the  field  notes 
of  the  new  survey.  Turning  to  page  3  thereof  (Survey  in  T.  14  N.,  E. 
10  E.),  it  is  found,  for  example,  that  the  deputy  in  order  to  run  that 
portion  of  the  line  between  sections  19  and  30  indicated  by  a  red  line 
on  diagram,  marked  Exhibit  ^^A"  (hereto  attached),  went  to  the  corner 
of  sections  29,  30,  31  and  32  and  ran  thence,  north,  between  sections 
29  and  30  to  find  the  corner  of  sections  19,  20,  29  and  30  as  a  point  of 
beginning.  The  deputy  found  the  corner  to  sections  19,  20,  29  and  30, 
and  made  the  following  entry  with  reference  thereto  in  the  book  of 
field  notes: 

At  this  point  (corner  of  sections  19,  20,  29  and  30)  I  find  a  partly  decayed  post, 
mark  nearly  obliterated.    I  reestablish  it. 

The  deputy  fails  to  make  any  reference  in  his  field  notes  to  the  exist- 
ence of  any  witness  trees  or  other  bearing  objects  at  this  point,  as  he 
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should  have  done.  Nor  does  the  evidence  furnished  by  the  field  notes 
show  that  a  '^  faithful  search  "  was  made  to  find  said  corner  of  sectioDs 
19,  20,  29  and  30  before  making  the  above  described  retracement  If 
such  examination  had  been  made  upon  the  ground  in  the  locality  of  the 
corner  the  true  locus  of  the  old  corner  might  have  been  ascertained  by 
the  "partly  decayed  post,  marks  nearly  obliterated"  and  the  witness 
trees  or  other  bearing  objects,  and  the  comer  i>ost  sufficiently  ideuti- 
fied  to  have  obviated  the  supposed  necessity — and  saved  the  expense— 
of  retracing  the  old  established  line  between  sections  29  and  30.  The 
other  retracements  charged  for,  and  disallowed,  in  T.  14  N.,  R.  10  E., 
as  appears  from  the  deputy's  own  6eld  notes  seem  to  have  been  as 
unnecessary  for  the  proper  completion  of  the  new  survey  as  the  one 
above  described. 

One  other  illustration  will  be  given  of  the  unnecessary  retracement, 
charged  for  by  the  deputy,  in  the  same  township,  but  in  range  9.  In 
the  field  notes  the  following  entry  is  made,  to-wit : 

It  is  impossible  to  chain  any  part  of  the  line  from  the  i  sec.  cor.  bet.  sees.  12  and 

13  and  the  cor.  to  sec8. 12  and  13  on  the  east  bonndary  of  the  township.  I  therefun 
go  to  the  cor.  of  sees.  1,  2,  11  and  12,  and  rnn  8.  li^  W.  on  a  line  bet.  aeca.  11  and  11 
And  at  40  ohs.  I  find  the  i  sec.  cor.,  which  is  a  post  3  ins.  square,  1  ft.  above  ground 
marked  i  S.  on  W.  face  from  which  a  white  oak  16  ins.  diam.  bears  N.  65^  £.,  39  lies. 

dist.  marked  ^  S.  B.  T and  at  80  chs.  the  cor.  to  sees.  11,  12, 13  and  14  wliich 

is  a  post  3^  ins.  square  1  ft.  above  ground  marked  T.  14  N.,  S.  12  on  N.  £:  E.  9  £., 
8.  13  on  S£ :  8.  14  on  8. W.,  and  8.  11  on  N.W.  faces,  from  which 

A  black  oak  14  ins.  diam.  bears  N.  7^  £.  SO  Iks.  dist.  marked  T.  14  N.,  R.  9  £.,  S. 
12  B.  T. 
A  pine  20  ins.  diam.  bears  8.  83^^  80  Iks.  dist.  marked  T.  14  N.,  R.  9  £.,  8. 13  B.  T. 
A  pine  30  ins.  diam.  bears  8.  83^  W.  133  Iks.  dist.  marked  T.  14  N.,  R.  9  £.,  S. 

14  B.  T. 

A  black  oak  12  ins.  diam.  bears  N.  51^  W.  88  Iks.  dist.  marked  T.  14  N.,  R.  9  £^ 
8.  11  B.  T. 

From  this  cor.  I  run 
£a8t  on  a  blank  line 

Va.  16io  E. 
And  at  40.15  chs.  to  the  I  sec.  cor.  point. 

Finding  the  cor.  obliterated  I  established  the  locus  thereof  from  bearing  trees  stand- 
ing according  to  the  official  field  notes. 

Thus  it  appears  that  there  was  no  necessity  for  the  resnrvey  or 
retracement  of  the  line  established  in  the  former  survey — one  mile  in 
length — between  the  corner  of  sections  1,  2, 11  and  12,  and  the  corner 
of  sections  11, 12, 13  and  14,  with  a  view  of  finding  the  locus  of  the  { 
section  corner  on  the  line  between  said  sections  12  and  13,  since  the 
old  established  corner  of  sections  11, 12, 13  and  14  was  not  obliterated— 
a  properly  marked  section  corner  post  being  found  thereat  in  good  con- 
dition— with  regard  to  the  correct  locus  of  which  there  could  be  no 
possible  doubt  or  uncertainty,  since  the  said  true  locus  thereof  conld 
have  been  verified  by  and  ascertained  from  the  four  bearing  trees  in 
close  proximity  thereto,  which  were  found  standing  in  relative  position, 
properly  marked,  according  to  description  thereof  as  shown  and  noted 
in  the  transcript  of  the  official  field  notes  of  the  former  survey- 
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This  said  corner — the  locus  whereof  could  have  beeu  found  by  diligeut 
8earch,witliout  the  retracement  above  described — the  deputy  could  have 
made  available  as  a  starting  point  from  which  to  run  the  east  half  por- 
tion of  the  line  between  sections  12  and  13,  and  saved  the  trouble  and 
unnecessary  expense  of  resurveying  the  line  between  sections  11  and  13. 
It  may  be  here  observed  that  the  deputy,  in  his  field  notes,  did  not  show 
or  even  state  the  necessity  for  retracing  the  W.  ^  mile  of  the  old  line 
between  sections  12  and  13,  as  required  by  instructions,  only  noting  in 
his  book  of  field  work,  as  shown  above,  that  he  found  the  locus  of  the 
\  section  corner  on  the  south  boundary  line  of  section  12 — to  be  used 
as  a  starting  point  from  which  to  run  the  E.  ^  of  said  boundary  line — 
^'  from  bearing  trees  standing  according  to  the  official  field  notes/'    No 
notation  was  made  in  the  field  notes  of  any  search  whatever  lor  said  4 
sec.  cor.  previous  to  retracement  of  that  portion  of  the  line  between 
cor.  of  sees.  11, 12, 13  and  14  and  the  said  ^  sec.  cor.  on  line  directly  east 
thereof  (Vide  diagram  marked  Exhibit  A),    fiad  there  been  a  <<  faith- 
ful search  "  therefor  in  the  first  instanoe  the  locus  of  said  comer  could, 
in  all  probability,  have  been  found  and  used  as  a  starting  point,  thus 
rendering  needless  the  stated  retracement  of  one  and  one-half  miles  of 
lines  already  mentioned.    Conceding  for  argument  sake  that  the  said 
\  sec.  cor.  could  not  have  been  located  without  retracing  the  west  half 
of  said  line  between  Sees.  12  and  13,  still  there  can  be  no  doubt  but 
that  the  well  marked  cor.  of  Sees.  11, 12, 13  and  14  (only  a  half  mile 
distant  from  said  ^  Sec.  cor.)  could  have  been  easily  located  by  a  search 
therefor  and  used  as  a  starting  point  from  which  to  retrace  that  j^ortiou 
of  the  established  line  between  Sees.  12  and  13,  in  order  to  find  the  ^ 
Sec.  cor.  and  extend  said  line  from  said  point  as  provided  in  deputy's 
contract,  to  the  east  boundary  line  of  T.  14  N.,  E.  9  E.    To  complete 
the  line  between  the  last  above  named  sections  in  such  manner,  would, 
as  stated,  involve  the  retracement  of  a  half  mile  of  old  line  to  secure  a 
stiirting  point,  which,  in  the  completion  of  fragmentary  surveys,  such 
as  are  provided  for  in  contract  No.  90,  is  clearly  a  contingency  of  the 
contract,  for  which  work  it  was  not  contemplated  that  the  deputy 
should  receive  compensation,  unless  under  the  exceptional  w  specific 
conditions  so  minutely  set  forth  in  special  instructions.    A  diagram, 
same  as  that  hereto  attached,  whereon  a  delineation  of  the  old  and  new 
surveys  is  indicated  respectively  by  black  and  red  lines,  together  with 
field  notes  of  former  surveys,  were  furnished  the  deputy  to  enable 
him  to  find  the  locus  of  old  corners  by  search  therefor  before  making 
retracements  of  old  lines  for  such  purpose. 

A  full  and  careful  examination  has  been  made  of  the  field  notes 
returned  by  the  deputy  for  the  surveys  executed  by  him,  and  it  appears 
therefrom  that  in  most  instances  there  was  about  as  little  necessity  for 
rerunning,  and  justice  in  charging  for  such  retracement  of  the  old 
lines  disallowed  by  your  office  and  not  herein  described,  as  there  was 
for  retracing  and  charging  for  such  work  thereon  of  the  lines  herein- 
before specifically  described. 
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The  right  to  make  retraceuient  of  old  lines  for  the  purpose  of  locat- 
ing established  corners  for  starting  points,  where  sach  work  became 
nnavoidable  and  absolutely  necessary^  was  provided  for  in  the  contract^ 
bat  it  was  never  intended  to  confer  upon  the  deputy  the  privilege  of 
expanding  such  right  into  a  license  to  make  as  many  retraceiueuts  as 
he  might  think  proper;  but  on  the  othei'  hand  he  was  cautioned  to 
exercise  "great  care"  to  prevent  "needless  retracemeiits  or  resur- 
veys",  and  to  make  such  "faithful  search"  for  old  corners  as  might 
obviate  the  necessity  of  rerunning  any  lines  of  the  old  survey  which 
might  not  be  necessary  for  the  completion  of  the  new  survey. 

When,  however,  it  did  become  necessary  to  make  retracement  of 
established  lines  in  order  to  find  starting  points  in  the  new  surveys  it 
was  required  by  the  terms  of  the  contract,  embodied  in  the  special 
instructions  thereunder,  as  already  stated,  that  such  lines  should  '^be 
specifically  described  in  the  field  notes  of  the  new  survey'',  and  tbe 
necessity  for  retracing  the  same  "clearly  set  forth  in  said  field  notes 
as  also  the  fact  that  no  evidence  of  such  former  approved  surveys  were 
found.*^  It  was  also  by  the  terms  of  the  contract  required  that  "faitb- 
fttl  search  "  should  be  made  for  the  old  corner  or  corners  prior  to  mak- 
ing retracements  of  said  lines  of  the  former  survey  to  find  the  same, 
and  that  when  the  rerunning  of  a  Une  or  lines  became  necessary  for 
such  purpose  that  the  field  notes  should  show  that  such  corner  or  cor- 
ners of  the  alleged  original  official  surveys,  as  shown  by  the  field  notes 
and  diagrams  furnished  the  contracting  deputy,  were  either  fictitious, 
or  had  been  obliterated,  and  if  obliterated  that  they  could  not  be 
located  from  the  bearing  trees. 

It  cannot  be  claimed  that  the  disallowed  retracements  were  particu- 
larly described  and  the  necessity  therefor  set  forth  liilly  and  specitic- 
ally  as  was  required  by  instructions, 

Germain  to  this  particular  branch  of  the  case  appellant's  attorney 
alleges  that: 

The  deputy  in  addition  to  his  field  notes,  submitted  under  date  of  January  20. 
18&4,  through  the  surveyor  general  a  full  and  complete  statement  showing  the  neces- 
sity for  the  retracement  and  resurvey  of  each  of  these  lines.  To  this  report  we 
invite  attention,  as  it  bears  upon  its  face  the  stamp  of  fairness.  Vid^  insiroment 
hereto  attached,  marked  Exhibit ''  B'\ 

Commenting  upon  and  in  explanation  of  said  statement  the  attorney 
says: 

Those  explanations  show  a  tall  compliance  with  the  special  instructions.  For 
these  retracements  and  resurveys,  he  was  to  be  allowed  by  the  terms  of  his  contnct, 
the  same  as  for  other  similar  lines.  He  was  required  to  specifically  describe  them 
and  the  necessity  therefor,  in  his  field  notes.  This  he  has  done  fully,  at  amended  hf 
ki$  report  referred  to. 

There  is  an  admission  in  such  contention  and  statement  of  the  attor- 
ney that  the  field  notes  did  not  come  up  to  the  requirements  of  tiie 
instructions  under  which  the  deputy  executed  the  work  designated  in 
the  contract. 
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Your  office  had  a  ri^Ut  to  name  the  conditions  under  which  retrace- 
luent  of  old  lines  would  be  recognized  and  approved,  and  the  contract- 
ing deputy  having  undertaken  to  perform  such  work  under  the  terms 
and  conditions  stipulated  in  special  instructions,  a  failure  on  his  pnrt 
to  note  in  the  transcript  of  field  notes  every  material  fact  which  would 
furnish  full  and  complete  information  with  respect  to  the  necessity  of 
running  any  old  line  charged  for  was  clearly  a  breach  of  his  contract  in 
that  particular. 

To  furnish  such  information  in  a  statement  made  many  months  sub- 
sequent to  these  retracements,  though  fully  and  satisfactorily  explain- 
ing certain  essentials  which  were  omitted  in  the  field  notes,  which  is 
not  admitted,  will  not  be  considered  a  compliance  with  instructions  and 
as  curing  the  particular  defects  in  the  manuscript  of  field  notes  returned 
by  the  deputy.  The  Manual  of  Surveying  Instructions,  as  well  as  the 
expressed  and  specific  terms  of  the  special  instructions,  as  already 
stated,  required  that  all  such  information  should  be  fully  and  accurately 
set  out  in  the  transcript  of  field  notes,  and  not,  by  implication,  else- 
where, during  the  progress  and  execution  of  the  work  in  the  field.  It 
is  not  claimed  that  the  deputy  was  unable,  from  any  cause,  to  make  a 
record  in  such  manner  of  every  fact  appertaining  to  a  proper  execution 
of  the  field  work  and  a  full  description  thereof.  He  does  not  even 
make  an  efibrt  to  show  why  the  field  notes  returned  by  him  are  so 
materially  defective,  and  he  should  be  the  last  one  to  complain  of  any 
seeming  hardship  or  loss  for  failing  to  comply  with  instructions,  with 
respect  to  the  plain  meaning  of  which  there  could  be  no  reasonable 
doubt  or  mistake. 

With  regard  to  the  deduction  of  five  per  cent,  from  the  amount  prop- 
erly coming  to  the  deputy  under  his  contract,  it  cannot  be  denied  that 
the  surveys  thereunder  were  not  completed  within  the  time  stipulated 
in  said  contract,  and  that  no  extension  of  time  was  asked  in  which  to 
complete  the  surveys. 

Where  such  state  of  facts  are  shown  to  exist,  your  office  is  fully  and 
lawfully  authorized  and  warranted  in  making  settlement  of  all  accounts 
for  surveys  completed  under  such  circumstances,  as  is  provided  in  par- 
agraph 6  page  223  Manual  of  Surveying  Instructions,  1894,  to  be  found 
in  words  following,  to- wit: 

When  surveys  are  oontiuued  and  executed  beyond  the  time  limited  in  the  contract 
and  the  contract  has  expired,  and  there  has  been  no  properly  granted  extension  of 
time  thereto,  the  compensation  of  the  deputy  surveyor  for  the  lines  of  survey  exe- 
cuted after  the  expiration  of  the  contract  will  be  reduced,  and  said  lines  completed 
at  such  rates  as  the  Commissioner  of  the  General  Land  Office  may  in  his  judgment 
determine  to  be  proper,  taking  into  consideration  the  value  of  the  work. 

By  an  examination  of  the  records  of  your  office  it  is  ascertained  that 
the  rule  laid  down  in  the  above  excerpt  from  the  Surveying  Manual, 
which  under  existing  law  forms  a  part  of  every  surveying  contract,  was 
adopted  and  put  in  force  generally  by  your  office  on  May  23,  1893. 
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Shortly  afterwards,  to- wit,  on  June  17, 1803,  upon  adjastmeut  of  a  sor- 
yeying  account  of  deputy  Isaac  M.  Galbraith,  by  deduction  of  five  per 
cent,  tlierefrom,  for  surveys  executed  by  him  after  the  expiration  of  the 
time  stipulated  in  his  contract  for  the  completion  of  the  same,  your 
office  by  letter,  of  said  date,  to  the  Surveyor-General  of  Washington, 
among  other  things,  stated : 

In  the  fatnre  a  reduction  at  this  (5  per  centum)  or  a  higher  rate  wiU  be  made  in 
surveying  contracts  where  the  deputy  fails  to  complete  a  survey  within  the  expira- 
tion of  the  contract  or  the  extension  of  time  granted  therewith. 

It  may  be  observed  in  this  connection  that  although  the  referred  to 
regulation  wa«  not  embodied  in  the  Surveying  Manual  until  1894 — sub- 
sequent to  date  of  approval  of  Pearson's  contract, — still  the  rule  therein 
enunciated,  which  was  put  in  force  and  made  applicable  to  all  accounts 
adjusted  after  May  23,  1893, — prior  to  the  acceptance  of  the  survey 
executed  by  Pearson,  and  the  adjustment  of  the  accounts  therefor,— 
was  based  upon  a  ruling — as  far  back  as  March  22, 1886 — ^in  the  case  of 
ex  parte  Geo.  W.  Baker  et  al.  (4  L.  D.,  451)  wherein  it  was  held  that: 

The  rate  of  payment  stipulated  in  the  contract  cannot  apply  to  work  completed 

after  the  expiration  of  the  time  agreed  upon where  a  contract  stipniates 

that  the  work  shall  be  performed  within  a  ipiven  period,  the  rate  agreed  upon  ran 
only  apply  to  work  performed  within  that  period :  and  for  work  done  under  soch 
contract  after  the  expiration  of  that  period  of  time,  the  rate  of  payment  must  be 
governed  by  the  Talue  of  the  work,  but  in  no  case  to  exceed  ....  the  rate  fiied 
in  the  contract. 

Notwithstanding  the  fact  that  all  legitimate  cost  and  expense  inci- 
dent to  these  surveys  are,  by  provision  of  the  act  of  July  2,  1864  (13 
Stat.,  p.  365,  sec.  21)  made  payable  from  the  repayment  fund  deposited 
by  the  Central  Pacific  Eailroad  Company,  still  In  adjusting  accouDts  in 
connection  therewith  the  same  rule,  above  enunciated,  applies  eqnallj 
thereto  as  in  cases  where  such  cost  and  expenses  are  borne  solely  by 
the  government  and  paid  out  of  the  regular  annual  appropriations 
made  for  the  survey  of  the  public  lands,  without  reimbursement. 

Thus  it  appears  that  your  office  had  both  authority  and  the  warrant 
of  precedent  for  deducting  five  per  cent,  from  the  mileage  rate  named 
in  deputy  Pearson's  contract,  or,  which  is  the  same  thing,  to  dednct  a 
like  per  cent,  from  the  total  amount  properly  coming  to  the  said  deimtj, 
uiK)n  the  ground  stated;  and  it  was  left  discretionary  with  the  Com- 
missioner of  the  General  Land  Office,  when  surveys  were  completed 
subsequent  to  the  time  specified  as  a  limit  for  their  execution,  or  tbe 
limit  of  an  extension  of  time,  to  value  the  work  and  pay  such  rate  as 
might  seem  just  and  reasonable,  provided  such  rate  did  not  exceed 
that  stipulated  in  the  contract.  In  the  case  at  bar  the  mileage  rate 
was  reduced  to  ninety-five  cents  on  the  dollar,  which  adjustment  yoar 
office  was  authorized  to  make. 

Instead  of  tbe  action  of  your  office  being  unauthorized,  as  alleged  by 
appellant,  in  making  the  stated  reduction  of  the  amount  of  his  account, 
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snch  action  appears  to  be  sanctioued  by  the  uniform  practice  of  yonr 
office  since  May  23, 1893^  in  the  adjustment  of  accounts  for  surveys 
completed  in  the  manner  stated,  as  in  the  case  at  bar,  and  especially  in 
tlie  absence  of  a  satisfactory  showing^  to  the  effect  that  the  coDipletion 
of  the  work  was  not  delayed  thron^h  any  fault  on  the  part  of  the  con- 
tracting deputy,  but  by  uuavoidable  and  UDforeseen  causes.  Deputy 
Pearson,  as  appears  from  the  record,  did  not  apply  for  an  extension  of 
time  in  which  to  complete  the  surveys  under  his  contract,  nor  does  he 
make  a  satisfactory  showing  why  the  same  were  not  completed  within 
the  period  therein  named. 

XJl>on  this  special  branch  of  the  subject  appellant's  attorney  alleges 
and  contends  that: 

Even  if  it  coald  be  held  that  the  CommissioDer  had  the  right  in  any  case  to  deduct 
five  per  cent.,  or  any  other  amount  from  the  sum  foand  due  the  deputy  under  his 
cuntracty  we  submit  that  this  is  a  case  in  which  no  deduction  should  be  made. 

llie  records  show  th.nt  it  took  the  Land  Department  from  June  2nd  to  October  1st 
to  approve  the  contract  and  bond,  and  issue  instructions  to  the  deputy.  This  left 
him  just  three  months,  two  of  them  in  midwinter,  to  complete  his  work,  which  was 
located  in  the  snow  belt  of  the  Sierra  Nevada  mountains,  where  it  was  impossible 
to  work  during  that  season. 

The  attorney  concludes  with  the  query: 

Then  why  should  the  deputy  be  punished  by  the  delay  in  the  Land  Department t 

Admitting,  as  alleged,  that  the  said  instructions  and  authority  to 
begin  work  upon  the  survey  did  not  reach  deputy  Pearson  until  Octo- 
ber 1,  1892,  still  there  remained  three  months,  as  stated,  before  the 
expiration  of  time  named — December  31, 1892 — in  his  contract  for  the 
completion  of  the  work.  Why  the  deputy  should  claim  that  more  time 
was  required  in  which  to  finish  this  work  does  not  appear,  when  as  a 
matter  of  fact  his  own  field  notes  show  that  the  entire  field  work  under 
Lis  contract  was  executed  within  a  period  of  thirty-one  days,  extending 
from  January  21  to  February  20, 1893  (inclusive  of  both  dates),  save 
about  one  day's  field  work  to  which  reference  will  hereafter  be  made. 

Leaving  out  of  consideration  the  month  of  October,  1892,  during 
which  period  these  surveys  might  have  been  completed,  there  would 
naturally  arise  the  inquiry  why  were  not  the  same  executed  during  the 
months  of  I^ovember  and  December  following?  'So  showing  is  made 
that  the  snow  and  weather  conditions  during  those  months  were  more 
unfavorable  to  field  work  than  during  the  months  of  January  and  Feb- 
ruary, in  which  the  work  was  commenced  and  completed,  nor  is  it 
reasonable  to  suppose  that  such  was  the  case. 

The  last  entry  made  in  field  notes  of  work  done  under  contract  Ko. 
90,  was  on  February  20, 1803,  save  an  entry  made  therein  about  seven 
mouths  thereafter,  to-wit,  on  September  25,  showing  that  the  missing  | 
section  corners  between  sections  19  and  20,  and  between  sections  5  and 
6  bad  been  reset.  The  field  notes  fail  to  show  when  the  deputy  went 
into  the  field  and  began  to  establish  said  corners,  but  it  is  sufficient  for 
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the  purposes  of  this  case  to  say  that  the  raniiing  of  the  liues  necessary 
to  the  resetting  of  those  corners  could  easily  have  been  done  in  the 
course  of  a  day,  or  less  time  perhaps,  after  the  arrival  of  the  deputy 
ui)ou  the  field. 

This  disposes  of  the  various  questions  presented  by  the  appeal  for 
consideration  and  determination.  The  deputy  has,  as  a  matter  of  fact, 
already  received  an  amount  of  compensation  in  excess  of  the  total  esti- 
mate which  was  made  of  the  probable  cost  of  the  surveys  at  the  time 
the  contract  providing  therefor  was  awarded,  and  further  payment 
thereon  is  not  denied  for  such  reason,  but  upon  the  grounds  herein- 
before given,  which  are  considered  good  and  sufficient,  and  your  office 
decision  refusing  additional  payment  is  therefore  hereby  affirmed* 


TIMBSR-CULTUIUB  CONTBST-CONTESTANT. 

Dillon  v.  Berges. 

The  right  to  contest  a  timber-culture  entry,  on  the  ground  of  non-eomplianoe  with 
law,  is  not  defeated  by  a  showing  that  the  contestant  was  employed  to  do  the 
necessary  work,  and  hence  is  not  in  a  position  to  allege  the  default  of  the  entrr- 
mau,  if  it  appears  by  the  terms  of  such  employment  a  special  contract  was  made, 
providing  that  said  work  was  to  be  paid  for  in  advance,  and  was  not  performed 
for  the  reason  that  the  payment  was  not  made  as  stipulated. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  April 
(J.  I.  H.)  ^4, 1896.  (W.  M,  TV.) 

I  have  considered  the  case  of  Patrick  H.  Dillon  v,  Louie  Berger,  on 
the  appeal  of  the  former  from  your  office  decision  of  January  8, 1895, 
dismissing  his  contest  against  the  timber-culture  entry  of  the  latter  for 
the  SW.  I  of  Sec.  15,  T.  26  K.,  E.  4S  W.,  Ghadron,  Nebraska,  land 
district. 

On  November  2, 1887,  Louie  Berger  made  timber-culture  entry  for 
the  above  named  tract  of  land. 

On  February  12, 1894,  Patrick  H.  Dillon  filed  an  affidavit  of  contest 
against  said  entry  alleging  failure  to  cultivate  or  plant  to  trees,  tree 
seeds  or  cuttings  any  part  of  said  land  between  the  second  day  of 
November,  1892,  and  the  second  day  of  November,  1803. 

A  hearing  was  ordered  and  had,  at  which  both  parties  appeared  and 
introduced  their  testimony. 

On  July  12, 1894,  the  local  officers  found  in  favor  of  the  contestant, 
and  recommended  the  cancellation  of  Berger's  entry. 

Berger  appealed. 

On  January  8, 1895,  your  office  dismissed  the  contest,  and  the  con- 
testant brings  the  case  here  on  appeal  from  said  decision. 

The  local  officers  and  your  office,  in  all  material  matters  of  fact* 
agree  as  to  what  the  evidence  shows.  Under  the  evidence  introduced 
at  the  trial  there  is  no  room  for  any  difference  of  opinion  as  to  what 
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tbe  facts  are,  so  far  as  they  relate  to  the  default  chai-ged  in  the  affidavit 
of  coutest,  for  there  is  no  conflict  on  this  point.    Your  office  foand : 

That  the  plaintiff's  allegations  are  abundantly  sustained;  in  fact,  there  is  no 
denial  of  them  and  the  defaults  were  not  cured  up  to  the  day  of  the  trial. 

As  matter  of  defense  it  is  set  up  that  the  contestant  was  employed  to  plow  teq 
acres  of  the  land  and  plant  the  same  to  trees,  during  the  year  ending  November  2, 
1893,  and  that  he  failed  to  do  the  work,  but  reported  during  June  and  August,  1893, 
that  he  had  complied  with  the  terms  of  his  contract. 

The  claimant  lived  without  the  state,  and  employed  Mrs.  Mollie  Berger  as  her 
agent  to  attend  to  the  land,  and  in  the  latter  part  of  May  or  first  part  of  June,  1893, 
Mrs.  Ber*rer,  who  lived  in  Cass  Co.,  Neb.,  went  to  the  laud  and  employed  the  con« 
teatant  to  do  the  necessary  work  for  that  current  timber  culture  year,  for  the  sum 
of  twenty  dollars. 

Mrs.  Berger  claims  the  money  was  to  be  paid  when  the  work  was  done,  whil^ 
Dillon  claims  that  it  was  to  be  paid  in  advance  as  soon  as  Mrs.  Berger  arrived  home; 
He  is  corroborated  in  this  statement  by  one  witness  who  was  present  when  she  got 
into  her  buggy  to  depart  and  who  heard  her  say  that  she  would  send  the  money  just 
aa  soon  as  she  got  home.  Dillon  received  in  part  payment  some  poles,  valued  at  $4^ 
and  the  balance,  $16,  was  mailed  to  him  by  Mrs.  Berger  about  the  early  part  of 
February,  1894,  and  was  returned  with  the  statement  that  the  land  was  contested. 
Dillon  plowed  ten  acres  of  the  laud  and  did  nothing  else.  He  waited,  according  to 
his  statement,  for  the  payment  of  the  money. 

It  is  true  that  the  law  has  not  been  complied  with,  but  this  contestant  is  not  in  a 
position  to  take  advantage  of  the  default,  for  his  relations  to  the  defendant  were  of 
a  confidential  character,  and  it  was  his  duty  to  protect,  instead  of  injuring  her 
This  office  will  not  countenance  such  a  breach  of  good  faith. 

The  contest  is  dismissed,  subject  to  the  right  ot  appeal.    So  advise  the  parties. 

Appellant  assigns  nnmeroas  errors  in  your  office  decision,  inter  aliuj 
error:  ''In  holding  that  contestant  was  not  in  a  position  to  take  ad  van; 
tage  of  claimant's  failure  to  comply  with  the  timber  culture  law."  ^*In 
holding  that  contestant's  relations  with  claimant  were  of  a  confidential 
nature."  '<In  not  holding  claimant's  entry  for  cancellation,  after  find- 
ing that  she  had  failed  to  comply  with  the  timber  culture  laws."  '<  Iti 
holding  that  contestant  was  guilty  of  a  breach  of  good  faith  toward 
claimant." 

Under  the  law  and  the  evidence  in  the  case,  Barger's  entry  must  be 
canceled;  there  is  no  authority  for  allowing  it  to  remain  of  record. 

In  the  light  of  the  testimony  in  the  case,  I  am  unable  to  see  anyjust 
reason  for  dismissing  Dillon's  contest.  The  evidence  utterly  fails  to 
show  any  artifice,  fraud,  or  deception  practiced  by  Dillon  on  the  eDtr^- 
woman,  either  directly  or  through  her  agent,  by  which  she  was  misled 
and  thereby  failed  to  comply  with  the  timber-culture  law.  The  evidence 
simply  shows  that  Dillon  was  hired  by  the  agent  of  the  entry  woman 
under  a  special  contract  to  do  the  breaking,  planting,  etc.  The  con- 
tract was  that  Dillon  was  to  have  his  pay  in  advance  for  such  work. 
He  received  $4.00  of  it  in  trade  and  the  remaining  $16.00  was  to  be 
sent  to  him  right  away  on  the  return  of  the  entry  woman's  agent  to  her 
home,  which  she  failed  to  do.  Dillon  broke  ten  acres  of  the  land,  and 
sowed  six  acres  of  it  to  millet,  but  this  was  not  a  waiver  of  his  right  to 
insist  upon  payment  in  advance  for  the  additional  work,  in  accordancQ 
10332— VOL  22 31 


482  DECiaiONS   RELATING    TO   THE    PUBLIC   LANDS. 

Irith  his  contract.  The  reason  given  by  the  ageut  of  the  entrywomaii 
for  uot  sending  the  remaining  $16.00  to  Dillon  on  her  return  home  was 
jthat  the  itineracy  of  her  principal,  the  entry  woman,  prevented  her  from 
getting  the  money  to  make  the  payment  with.  If  this  explanation  be 
jkccepted  as  true  in  every  respect,  it  would  neither  exonerate  the  eotry- 
"woman  from  the  performance  of  her  contract  with  Dillon,  nor  cast  any 
3)lame  on  him  for  standing  by  and  insisting  on  the  terms  of  his 
agreement. 

.  It  was  the  duty  of  the  entryman  to  see  to  it  that  the  breaking  and 
planting  were  done  on  the  land  involved  by  I^ovember  2, 1893;  this  she 
failed  to  do.  Long  after  the  time  had  elapsed  for  her  to  do  these 
jthings,  Dillon  filed  his  contest  affidavit.  I  am  unable  to  perceive  any- 
thing in  Dillon's  conduct  that  would  or  should  deprive  him  of  a  plain 
right  accorded  him  by  law. 

The  order  of  your  office  dismissing  Dillon's  contest  is  reversed  and 
the  contest  sustained,  and  Berger's  entry  will  be  canceled. 


RAILROAD  GRANT— rNDEMNITT  SELECTION-STATE  SELECTION. 

State  of  Washington  v.  II^obthebn  Pacific  R.  R.  Co. 

The  failure  of  a  railroad  company  to  revise  a  list  of  indemnity  selections  in  accord- 
ance with  the  order  in  the  La  Bar  case  relieves  the  lands  embraced  therein  from 
the  effect  of  prior  selection. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office,  April 
(J.  I.  H.)  24j  1896.  (F.  W.  C.) 

I  have  considered  the  appeal  by  the  State  of  Wasliington,  fix>iD  yoar 
office  decision  of  October  6, 1894,  holding  for  cancellation  its  selection 
list  Ko.  2,  being  selections  made  for  the  use  and  support  of  agricnl- 
tnral  colleges,  as  to  certain  tracts  described  in  your  office  decision,  for 
conflict  with  the  selections  made  December  22, 1888,  as  indemnitj,  bj 
the  iNorthern  Pacific  railroad  company. 

In  its  appeal  the  State  alleged  that  the  selections  made  by  the  com- 
pany were  not  of  the  nearest  available  lands  to  the  losses  designated, 
which  were  lands  in  the  Ooeur  d'Alene  Indian  reservation,  Idaho. 
;    Upon  this  question  a  report  was  called  for  March  4, 189(3. 

I  am  now  in  receipt  of  your  office  letter  of  March  26, 1896,  wliemo 
you  state — 

The  Northern  Pacific  railroad  indemnity  selections,  aboTe  referred  to,  were  made 
in  the  North  Yakima  land  district,  for  lands  lost  by  the  Coenr  d'Alene  Indian  reier- 
▼ation  in  the  State  of  Idaho,  and  in  making  the  examination  directed  by  yon,  it  ▼» 
ascertained  that  said  indemnity  list  No.  17,  was  irregular  and  informal  in  chancter. 
inasmuch  as  the  lost  lands  were  grouped  together  in  large  bodies  contrarj  to  tb« 
^mle  in  such  cases,  and  furthermore  that  there  is  no  evidence  c^  reoord,  that  tiM 
J^orthern  Pacific  Railroad  Company,  have  filed  a  re-arranged  list  as  nqoiied.  Se« 
Xa  Bar  r.  Northern  Pacific  Railroad  Company  (17  L.  D.,  406), 
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'  In  view  of  tbe  large  amotint  of  time  and  labor  required  in  making  tire  .report 
called  for,  involving  the  examination  of  over  two  hundred  miles  of*  the  indemnity 
limits  of  said  railroad,  I  have  deemed  it  ietdvisable  to  call  your  attention  to  the  con- 
dition of  the  Northerki  Pacific  R.  R.  indemnity  selections,  as  above  stated,  before 
proceeding  further  with  the  examination. 

If  upon  a  fhrther  consideration  of  the  question,  it  is  deenied  necessary  to' have  the 
examination  made,  the  matter  will  receive  prompt  attention  and  a  report  will  be 
submitted  as  soon  as  possible. 

In  the  La  Bar  case  {supra),  yoa  were  directed  to— 

Call  upon  all  railroad  companies  having  pending  indemnity  selections  to  revise 
their  lists  within  six  months  from  ihe  date  of  yonr  order,  so  that  a  proper  basis  will 
be  shown  for  each  and  all  lands  now  claimed  as  indemnity,  the  same  to  be  arranged 
tract  for  tract  in  accordance  with  departmental  requirements,  and  that  t^U  tracts 
formerly  claimed  for  which  a  particular  basis  has  not  been  assigned  in.  the  mannef 
prescribed,  at  the  expiration  of  said  six  months,  be  disposed  of  under  the  terms  of 
the  orders  restoring  indemnity  lauds  without  regard  to  such  previous  claim. 

The  company  having  failed  to  comply  with  this  order,  your  office 
erred  in  holding  for  cancellation  the  Staters  selection  list  for  conflict 
with  the  company's  selections.  Your  said  office  decision  is  therefore 
reversed,  and  the  State's  selections,  if  otherwise  regular  and  legal, 
should  be  submitted  for  approval. 


PATIENT— BRBONEOirS  DESCBIPTION— rNTEBEST  OF  THE  GOVERNMENT. 

^iTLJj  V.  Fishes. 

The  inadvertent  substitution  of  an  adjacent  tract  in  the  final  certificate  and  patent 
iaaaed  on  the  commutation  of  a  homestead  entry,  requires  no  action  for  the  pro- 
tection of  the  government  except  the  cancellation  of  that  part  of  the  original 
entry  not  covered  by  the  patent. 

Secretary  Smith  to  the  Cammissianer  of  the  General  Land  Office,  April 

24, 1896.  (W.  F.  M.) 

On  November  2, 1863,  Jabez  M.  Fisher  made  homestead  entry  of  the 
S.  J  of  the  NW.  i  and  the  N.  i  of  the  SW.  \  of  section  0,  township  3 
S.,  range  68  W.,  within  the  land  district  of  Denver,  Colorado,  and  on 
December  6, 1864,  he  commuted  it  to  cash,  but  in  the  final  certitlcate, 
through  a  clerical  error,  the  W.  J  of  the  SW.  J  was  substituted  for  the 
If.  J  of  the  SW.  ^,  and  the  error  was  perpetuated  in  the  patent,  which 
issued  July  1, 1868. 

On  October  19,  1894,  David  Null  filed  in  the  local  office,  for  trans- 
mission to  your  office,  a  petition  setting  out  the  facts  respecting  the 
error  of  description  and  praying  that  demand  be  made  upon  Miers 
Fisher,  the  devisee  of  the  entryman,  for  the  surrender  of  the  patent 
and  the  reconveyance  of  the  tract  improperly  embraced  therein,  to 
wit,  the  SW.  4  of  the  SW.  J  of  section  9,  and  that  in  default  of  com- 
pliance with  the  demand,  suit  be  instituted  to  cancel  the  patent.  At 
the  same  time  he  presented  his  application  to  make  homestead  entry 
of  the  land. 
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The  decision  of  your  office,  from  which  Kail  has  appealed,  denies  the 
relief  prayed  for  on  the  ground  that  no  injury  has  resulted  from  the 
error  either  to  the  United  States  or  to  the  petitioner. 

If  the  final  certificate  had  been  made  to  follow  the  record  and  embrace 
the  land  covered  by  the  original  entry,  a  different  and  perhaps  more 
difficult  question  would  have  been  presented ;  for  in  that  case  the  entry- 
man  would  have  been  vested  with  an  equitable  title  to  forty  acres  of 
land  and  the  legal  title  to  one  hundred  and  sixty  acres;  but  since  the 
inchoate  right  acquired  has  not  ripened  into  a  vested  interest,  the  mere 
cancellation  of  that  portion  of  the  recorded  entry  not  covered  by  tbe 
patent  will  suffice  for  the  protection  of  the  government,  which,  alone, 
has  any  standing  to  complain. 

The  decision  appealed  from  is  affirmed. 


okiiahoma  lianbs-seconb  homesteab  sntbt. 
Geobge  Wilson's  Hbibs. 

The  right  to  make  a  secoDd  homestead  entry  conferred  by  section  13,  act  of  Msreb 
2, 1889,  does  not  extend  to  one  who  purchased  the  land  covered  hy  his  first  tniij 
under  the  provisions  of  section  2,  act  of  Jane  15, 1880. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 

J24y  1696.  (W.  A.  E.) 

.  James  D.  Wilson,  as  the  sole  heir  of  George  Wilson,  deceased,  ha^ 
appealed  from  your  office  decision  of  April  12, 1895,  holding  for  cao' 
cellation  the  tatter's  homestead  entry,  made  May  10, 1889,  for  the  XE. 
i  of  Sec.  33,  T.  16  N.,  E.  5  W.,  Kingfisher,  Oklahoma,  land  district 

At  the  time  of  making  said  entry  the  said  George  Wilson  filed  a 
special  affidavit,  stating  that  he  had  made  a  ibrmer  homestead  entrj 
for  a  certain  tract  in  the  Wa-Keeney,  Kansas,  land  district,  and  ^^tbat 
the  same  was  commuted  under  the  act  of  May  20, 1862.  Patent  is8ae<l 
June  6, 1888." 

December  20,  1893,  George  Wilson  died,  and  on  June  1, 1894,  James 
D.  Wilson,  the  son  and  sole  heir  of  said  deceased  entryman,  submitted 
final  proof,  on  which  final  certificate  was  issued  the  same  day. 

When  the  proof  came  before  your  office  for  consideration  it  was  dis- 
covered on  examination  of  the  General  Land  Office  records  that  George 
Wilson's  former  homestead  entry  had  not  been  commuted  under  the  act 
of  May  20, 1862  (Section  2301,  Eevised  Statutes,  U.  8.),  as  alleged  in 
his  special  affidavit,  but  that  the  land  embraced  therein  had  l>een  pur- 
chased by  him  under  section  2  of  the  act  of  June  15, 1880  (21  Stat,  337>. 

Tour  office  thereupon  directed  the  register  and  receiver  to  call  upon 
the  heir  aforesaid  to  show  cause  why  the  present  entry  should  not  be 
canceled  for  illegality. 

In  response  to  said  rule  to  show  cause,  James  D.  Wilson  filed  bis 
own  affidavit,  alleging  that  he  had  been  informed  by  his  father  tbat 
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the  land  iu  Kansas  had  been  parcliaseil  under  the  coin  mutation  clause 
of  the  homestead  act  (Section  2301),  and  not  under  the  act  of  June  15, 
1880;  that  to  affliint's  personal  knowledge  the  said  George  Wilson  had 
settled  upon  and  entered  the  laud  here  involved  with  the  bona  fide 
intention  of  making  it  his  home;  that  the  improvements  thereon  are 
worth  about  $700;  and  that  good  faith  has  at  all  times  been  mani- 
fested, by  the  entryman  during  his  lifetime,  and  by  his  heir,  the 
affiant,  since  the  entrynian's  death. 

By  letter  of  April  12, 1895,  your  office  held  the  entry  for  cancellation 
and  it  is  from  this  action  that  claimant  has  appealed. 

Section  13  of  the  act  of  March  2, 1889  (25  Stat.,  1005),  in  regard  to 
Oklahoma  lands  reads,  in  part,  as  follows: 

That  the  lands  acquired  by  conveyance  from  the  Seminole  Indians  herennder, 
except  the  sixteenth  and  thirty-sixth  sections,  shall  be  disposed  of  to  actual  settlers 
nnder  the  homestead  laws  only,  except  as  herein  otherwise  provided  (except  that 
section  two  thousand  three  hundred  and  one  of  the  Revised  Statutes  shall  not 
apply):  And  provided  further  f  That  any  person  who,  having  attempted,  but  for  any 
cause  failed,  to  secure  a  title  in  fee  to  a  homestead  under  existing  law,  or  who  made 
entry  under  what  is  known  as  the  commuted  provision  of  the  homestead  law,  shall 
be  qualified  to  make  a  homestead  entry  upon  said  lands. 

The  clause  in  said  section,  <<who  made  entry  nnder  what  is  known 
as  the  commated  i)rovision  of  the  homestead  law,"  refers  to  section 
2301  of  the  Kevised  Statutes,  which  provides  that  if  a  homestead  set- 
tler does  not  wish  to  remain  five  years  on  the  land  covered  by  his 
entry,  he  may  before  the  expiration  of  that  time  pay  the  minimum  gov- 
ernment price  for  said  land,  such  commutation  payment  taking  the 
place  of  the  further  residence  and  cultivation  that  would  otherwise  be 
required.  This  right  of  commutation  depends  upon  prior  compliance 
with  the  homestead  law  and  can  not  be  exercised  in  the  absence  of 
such  compliance. 

Purchase  under  the  act  of  June  15, 1880,  is  not  commutation,  nor 
does  the  right  of  purchase  under  said  act  depend  upon  compliance 
with  the  homestead  law.    George  E.  Sandford,  5  L.  D.,  535. 

The  records  of  your  office,  clearly  show  that  the  land  embraced  in 
George  Wilson's  first  entry  was  purchased  under  the  act  of  June  15, 
1880.  He  therefore  does  not  come  under  either  of  the  special  exten- 
sions of  the  homestead  right  contained  in  the  thirteenth  section  of  the 
act  of  March  2,  1889,  and  as  his  first  entry  exhausted  his  original 
homestead  right,  his  second  entry  was  made  without  authority  of  law. 

Your  office  decision  holding  said  entry  for  cancellation  is  accordingly 
affirmed* 
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VibiiE^TEAD   CONTEST— APPLICATION  TO  BNTEB-PREUMINAKY 
•     ^   ^  I'   *  AFFIDAVIT. 

OLE  AYES  V.  Smith. 

The  rnle  that  preliminary  affidavits  should  not  be  execnted  while  the  land  is  under 
'  appropriation,  will  not  affect  an  entry  of  land  opened  to  disposition  on  ths 
adjustment  of  a  railroad  grants  where  the  affidavit  was  made  before  such  open- 
ing, when  in  fact  the  land  had  been  restored  to  the  public  domain  under  the  pro- 
visions of  the  forfeiture  act  of  September  29, 1890,  prior  to  the  execution  of  said 
affidavit, 

A  preliminary  affidavit  executed  before  a  United  States  commissioner  outside  of 
the  county  in  which  the  land  is  situated  is  irregular,  and  a  new  affidavit  should 
be  required;  but  the  irregularity  is  not  a  sufficient  basis  for  a  contest. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 

My  1896.  (F.W.C.) 

I  have  considered  the  appeal  of  Oharles  A.  Cleaves  from  your  office 
decision  of  June  20, 1893,  sustaining  the  action  of  the  local  oilicere  and 
dismissing  his  contest  filed  against  the  homestead  entry  of  Mnrray 
Smith,  covering  the  NW.  i,  Sec.  7,  T.  46  K,  R.  1)  W.,  Asliiand  land 
district,  Wisconsin. 

This  land  is  within  the  indemnity  limits  of  the  grant  for  the  Bayfield 
branch  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  railway,  under 
the  grant  made  by  the  act  of  1856,<and  is  within  the  primary  limits  of 
the  grant  made  by  the  act  of  'Mitxy  5, 1864,  for  the  Wisconsin  Central 
railroad. 

At  the  time  of  the  adjustment  of  the  Omaha  grant  it  was  tbe  ruling 
of  this  Department  that  the  reservation  for  the  Omaha  railroad  under 
the  act  of  1856  was  sufficient  to  defeat  the  grant  for  the  Centnil  com- 
pany, and  this  tract,  with  others,  was  opened  to  entry  under  order  from 
this  Department  on  November  2, 1891,  as  a  part  of  the  surplus  lands 
reserved  to  satisfy  the  Omaha  grant. 

Under  the  decision  of  the  supreme  court  in  the  case  of  Wisconsin 
Central  v.  Forsyth  (156  U.  S.,  46),  said  reservation  did  not  serve  to  defeat 
the  grant  for  the  Central  company,  but  as  the  said  Central  railroad  com- 
pany failed  to  construct  its  road  opposite  this  land,  it  was  restored  to 
entry  under  the  terms  of  the  general  forfeiture  act  of  September  29, 
1890  (26  Stat.,  496). 

As  before  stated,  however,  this  land  was  opened  to  entry  on  Novem- 
ber 2, 1891,  as  a  part  of  the  Omaha  surplus  lands,  and  on  the  momiug 
of  that  day  Murray  Smith's  homestead  application  was  received  by  mail 
and  permitted  to  go  of  record. 

On  the  21st  of  December  following,  Cleaves  tendered  a  homestead 
application  for  this  land  and  in  his  affidavit  alleged  that  he  settled  on 
the  land  applied  for  immediately  after  midnight  of  the  night  of  Novem- 
ber 1,  1891,  and  began  making  improvements  thereon. 

January  24,  1892,  the  local  officers  ordered  a  hearing  for  the  purpose 
of  determining  the  question  of  priority  of  settlement,  and  upon  the  day 
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set  for  hearing,  namely,  Jiily  11, 1892,  Cleaves  filed  an  affidavit  of  con-' 
test  in  which  he  alleged  in  addition  to  his  claim  of  settlement,  that  he 
was  informed  and  believed  that  Smith  was  born  outside  of  the  United- 
States  and  that  the  entry  by  Smith  was  made  for  speculative  purposes.' 
He  also  moved  for  the  cancellation  of  Smith's  entry  for  the  reason  that 
the  homestead  affidavit  was  executed  in  the  county  of  Douglas  and  not- 
in  the  county  of  Bayfield,  in  which  the  land  is  situated.  The  last  men*' 
tioned  motion  was  overruled  and  after  several  continuances,  the  case 
proceeded  to  hearing  on  December  5,  1892,  and  upon  the  record  made 
the  local  officers  recommended  that  Smith's  entry  remain  intact  and 
that  the  application  to  contest  by  Cleaves  be  dismissed. 

In  his  appeal  to  your  office  Cleaves,  in  addition  to  the  objections  made 
to  Smith's  entry  at  the  time  of  the  trial  before  the  local  office,  urged 
that  the  same  was  invalid  because  the  preliminary  affidavit  was  exe- 
cuted at  a  time  when  the  land  was  not  subject  to  entry.  Your  office 
decision  upon  his  appeal,  as  before  stated,  sustained  the  recommenda- 
tion of  the  local  officers  permitting  the  entry  by  Smith  to  remain  intact 
and  dismissing  Cleaves'  contest  from  which  action  he  has  appealed  to 
this  Department. 

While  it  is  true  that  in  his  appeal  he  re-alleged  his  specification  of 
errors  set  forth  in  his  appeal  from  the  recommendation  of  the  register* 
and  receiver,  yet  it  would  seem  that  he  has  abandoned  his  claim  of 
prior  settlement  and  seeks  to  avoid  Smith's  entry  upon  the  objections 
heretofore  recited. 

Upon  the  question  of  prior  settlement,  however,  I  might  state  that- 
the  record  shows  that  Smith  settled  upon  this  land  in  May,  1891^' 
having  purchased  certain  improvements  made  thereon  by  a  prior  set- 
tler; that  he  repaired  the  improvements  and  during  the  summer  of 
1891,  completed  a  house  and  partly  built  a  stable,  and  has  sinc^e,  to 
the  date  of  hearing,  continued  his  claim  to  the  land. 

As  this  tract  was  not  a  part  of  the  surplus  Omaha  lands  but  was,  in 
fact,  restored  by  operation  ot  the  act  of  September  29, 1890,  as  a  part^ 
of  the  unearned  Wisconsin  Central  grant,  Smith's  acts  of  settlement 
performed  prior  to  November  2, 1891,  can  be  considered,  and  upon  the 
record  made  there  can  be  no  question  but  he  has  shown  his  superior 
right. 

It  but  remains  to  consider  whether  the  objections  urged  to  his  entry 
are  sufficient  to  avoid  his  prior  plaim  gained  by  reason  of  his  settle- 
ment. 

It  is  first  urged  that  he  is  not  a  citizen  of  the  United  States,  but  the 
showing  made  in  support  of  said  charge  is  not  sufficient  to  overcome-, 
that  made  by  Smith,  and  upon  the  record  I  sustain  the  finding  of  bothi 
your  office  and  the  local  office  as  to  his  qualification.  The  charge  of 
speculation  is  wholly  unsupported. 

His  homestead  affidavit  was  executed  October  30, 1891,  before  W.  M*. 
Tompkins,  United  States  commissioner,  at  Brule,  Douglas  county,  Wis-. 
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<K)nsiD.  As  these  lands  were  not  a  part  of  the  Omaha  surplas,  but 
were  restored  to  entry  under  the  forfeiture  act  of  September  29, 1890, 
supraj  the  charge  that  the  affidavit  was  executed  before  the  lands  were 
open  to  entry  must  fail. 

The  only  remaining  charge  is,  that  it  was  executed  out  of  the  county 
iu  which  the  land  is  situated.  This  your  ofBce  holds  to  be  immaterial, 
for  the  reason  that  it  was  executed  within  the  land  district. 

.  In  the  case  of  Hoge  Wilson  (20  L.  D.,  482),  it  was  held  that  under 
the  provisions  of  the  act  of  May  26, 1890  (26  Stat.,  121),  the  prelum- 
nary  papers  might  be  executed  before  a  United  States  circuit  court 
commissioner  within  the  county  in  which  the  land  is  situated,  and  an 
affidavit  executed  out  of  the  county  was  held  to  have  been  irregular, 
and  your  office  decision  requiring  that  the  party  submit  a  new  affidavit 
was  sustained. 

.  This  objection  is,  therefore,  well  founded,  and  the  question  arises 
whether  the  defect  is  sufficient  to  avoid  the  entry  in  the  presence  of 
this  contest.  From  a  consideration  of  the  matter  I  am  clearly  of  tbe 
opinion  that  it  is  not.  The  foct  is  patent  upon  the  face  of  the  paper 
and  should  have  been  noticed  by  the  local  officers,  or  the  entry  sns- 
pended  when  it  reached  your  office  and  a  new  affidavit  required.  While 
it  is  an  irregularity  and  a  new  affidavit  should  be  required,  yet  I  do  not 
think  it  is  sufficient  upon  which  to  base  a  contest. 

At  the  time  of  trial  of  this  case,  Smith  tendered  a  new  affidavit 
made  before  the  register,  and  I  am  therefore  of  the  opinion  that  his 
right  under  said  entry  is  complete,  and  sustain  your  office  decision 
dismissing  Cleaves'  contest.    . 
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EusBBius  M.  Miles. 

A  homestead  entry  made  after  the  passage  of  the  act  of  March  3, 1891,  though  bMad 
on  a  soldier's  declaratory  statement  filed  prior  to  aaid  act,  can  not  be  oommiited 
without  fourteen  months'  residence  and  cultiYation  from  date  of  the  entry. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Lai^  Office^  April 

24^1896.  (C.J.G.) 

The  above  case  is  in  relation  to  the  SE.  |  of  Sec.  11,  T.  47  N.,  B.  9  W., 
Ashland  land  district,  Wisconsin. 

This  land  was  formerly  included  in  a  grant  to  a  railroad  compftDj, 
and  was  forfeited  by  act  of  Congress  approved  September  29, 1890,  It 
became  subject  to  entry  February  23, 1891.  On  the  latter  date  Easebios 
M.  Miles  filed  his  soldier's  declaratory  statement  for  said  laud. 

On  June  26, 1891,  Miles  made  homestead  entry  for  the  land  in  qaes- 
tion,  and  on  November  21, 1891,  made  commutation  proof  thereon  and 
cash  certificate  was  issued. 
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By  letter  of  December  30, 1S92,  your  office  directed  the  local  office 
to  call  upon  claimaDt  to  furnish  supplemental  proof  without  republica- 
tion, showing  fourteen  months  residence  and  cultivation  subsequent  to 
June  26, 1891,  the  date  of  entry,  in  accordance  with  section  6  of  the 
act  of  March  3, 1801. 

Upon  the  failure  of  claimant  to  furnish  the  supplemental  proof 
requested,  your  office  on  June  13,  1894,  dii*ected  the  local  office  to 
require  him  to  show  cause  within  sixty  days  from  receipt  of  notice  why 
his  entry  should  not  be  canceled. 

For  reply  to  said  requirement  the  local  office  transmitted  a  statement 
filed  by  the  claimant  wherein  it  is  alleged — 

That  said  commuted  cash  entry  should  be  patented  under  the  proof  submitted 
November  21,  1891,  for  the  renson  that  said  proof  showed  full  compliance  with  the 
law  for  a  period  of  more  than  six  months  prior  thereto,  and  that  he  initiated  his 
right  to  make  said  homestead  entry  February  23, 1891,  by  filing  on  snid  land  his  sol- 
dier's declaratory  statement,  said  homestead  entry  being  made  in  accordance  with 
said  soldier^s  declaratory  statement,  and  within  six  mouths  after  date  of  said  tiling. 
His  rights  thereunder  relate  back  to  the  date  of  said  filing,  and  the  law  under  which 
aaid  filing  was  made  required  only  six  months  residence  from  the  date  of  settlement 
before  the  making  of  commuted  proof. 

Notwithstanding  this  allegation  your  office,  on  March  26, 1895,  held 
that  residence  and  cultivation  for  the  period  of  fourteen  months  from 
date  of  entry,  June  26, 1891,  were  imperative,  and  claimant's  cash  entry 
i^as  held  for  cancellation  pending  compliance  with  the  law. 

Claimant  has  appealed  to  this  Department. 

Section  6  of  the  act  of  March  3,  1891,  amending  section  2301  of  the 
Eevised  Statutes,  reads  as  follows : 

Nothing  in  this  chapter  shaU  be  so  construed  as  to  prerent  any  person  who  stiall 
hereafter  avail  himself  of  the  benefits  of  section  2289  from  paying  the  minimum 
price  for  the  quantity  of  land  so  entered  at  any  time  after  the  expiration  of  fourteen 
calendar  months  from  the  date  of  such  entry,  and  obtaining  a  patent  therefor,  upon 
making  proof  of  settlement  and  of  residence  and  cultivation  for  such  period  of  four- 
teen months. 

From  this  it  is  seen  that  no  exceptions  are  made,  but  that  ^^any  per- 
son who  shall  hereafter  avail  himself  of  the  benefits  of  section  2289," 
may  commute  his  homestead  entry  to  a  cash  entry,  provided  he  can 
make  proof  of  settlement,  residence  and  cultivation  for  a  period  of 
fourteen  months  from  date  of  entry. 

In  the  case  of  Francis  A,  Lock  wood  (16  L.  D.,  285)  it  was  held  that — 

The  terms  ''so  entered''  and  ''such  entry"  in  the  section  taken  and  accepted  in 
their  ordinary  sense,  as  used  in  the  statutes  and  employed  in  the  land  department, 
can  only  mean  the  recorded  claim  of  the  settler  made  upon  due  application  and  pay- 
ment of  the  requisite  fees,  and  it  is  from  the  date  of  this  "entry  "  that  the  period  of 
residence  must  now  be  computed  if  "settlement"  is  not  accepted  as  the  equivalent 
of  such  "entry." 

The  only  difference  between  the  case  at  bar  and  numerous  others 
that  have  been  decided,  notably,  Francis  A.  Lock  wood  {supra);  Barnes 
i}.  Bourke  (18  L.  D.,  150);  Mathew  Benson  (18  L.  D.,  437);  Herbert  H. 
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Augusta  (19  L.  D.,  114) ;  Howard  O.  Bobbins  (21  L.  D.,  115),  where  tbe 
same  principle  was  involved,  is  as  to  whether  the  fact  that  Miles  filed 
his  soldier's  declaratory  statement  prior  to  the  act  of  Msirch  3, 1891, 
gives  him  a  privilege  superior  to  that  of  au  actual  settler,  and  thereby 
excepts  him  from  the  operation  of  section  6  of  said  act  In  the  cases 
above  cited  the  question  involved  was  as  to  whether  settlement  prior 
to  the  act  of  March  3, 1891,  would  serve  to  except  the  settler  from  the 
operation  of  section  6  of  said  act  where  entry  was  not  made  uutil  after 
its  passage.  In  every  one  of  those  cases  the  question  was  decided  ia 
the  negative.  In  the  cases  of  Francis  A.  Lockwood  and  Herbert  H. 
Augusta  the  entries  were  finally  allowed  to  stand,  but  that  was  only 
because  the  entryman  had  sold  the  lands  and  on  that  account  the  four- 
teen months  residence  waM  impossible. 

The  filing  of  a  declaratory  statement  gives  the  soldier  an  additional 
privilege  over  the  ordinary  homesteader  only  in  the  matter  of  giving 
him  power  to  hold  h|s  claim  for  six  months  after  selection.  Also,  a 
soldier's  claim  may  be  filed  by  au  agent.  Outside  of  these  additional 
privileges  he  must  ^^  ftilfiU  all  tbe  requirements  of  law." 

As  previously  shown  Miles  "  availed  himself  of  the  benefits'*  of  sec* 
tion  2289  of  the  Revised  Statutes  when  he  applied  on  June  26, 1891.  to 
make  homestead  entry  of  the  land  in  question.  This  was  subsequently 
to  the  act  pf  March  3, 1891.  Therefore,  his  commutation,  made  Novem- 
ber 21, 1891,  can  be  made  only  under  the  act  in  force  when  he  made  iiis 
entry. 

Your  office  decision  is  therefore  affirmed,  and  unless  the  claimaDt 
shall  furnish  the  supplemental  proot  as  required  his  entry  will  be 
canceled. 
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Newbanks  V.  Thompson. 

A  party  who  settles  on  land  covered  by  the  entry  of  another,  nnder  an  agreemeot 
with  the  prior  entryman  that  snch  entry  shall  be  relinqaished  for  his  benetit, 
acquires  no  right  as  a  settler  as  against  the  intervening  entry  of  another,  itaAt 
on  the  relinqnishment  of  the  prior  entry,  if  he  fails  to  secure  the  relea^  of  said 
land;  through  contest,  or  ia  the  manner  agreed  apon. 

The  right  to  make  a  second  homestead  entry  under  section  2,  act  of  March  2,  \^, 
can  not  be  invoked  for  the  protection  of  a  settler  who  at  the  time  of  his  Mttie- 
ment  has  an  entry  of  record  for  another  tract. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 
(J.  I.  H.)  ^,  1896.  (J.  A.) 

The  land  involved  herein  is  the  S.  J  of  the  SW,  J  of  Sec.  15,  the  NW.  J 
of  the  NW.  i  of  Sec.  22,  and  the  NE.  J  of  the  NE.  i  of  Sec.  21,  T.  2  >\ 
R,  27  W.,  Chamberlain,  South  Dakota,  land  district. 

May  7, 181)2,  Robert  S.  Carlin  made  homestead  entry  for  said  tract 
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The  entry  was  canceled  on  relinquisliment  April  14, 1894^  and  on  the 
same  day  Gharles  F.  Thompson  made  homestead  entry  for  the  laud. 

May  22 J 1894,  NOah  Newbanks  filed  an  affidavit  of  contest  against 
said  entry  alleging  that  he  settled  on  the  land  I^ove^mber  15, 1893,  after 
having  a  short  time  prior  thereto,  with  the  consent  of  Robert  Garlin 
whose  entry  was  of  record  until  April  14, 1894,  made  valuable  improve- 
ments on  the  land;  that  his  improvements  are  worth  $1,000.00;  that 
at  the  timeof  ^making  said  improvements  Garlin  promised  and. agreed 
that  be  would  relinquish  his  entry  so  that  the  affiant  could  make  entry; 
that  Thompson  is  not  a  settler  on  the  land  and  has  no  improvements 
thereon,  and  that  he  knew  at  the  time  of  his  entry,  April  14, 1894,  that 
the  affiant  was  living  on  the  land  with  his  family. 

On  the  day  set  for  hearing,  August  20, 1894,  the  entryman  moved  the 
dismi:ssal  of  the  contest  on  the  ground  that  the  affidavit  of  contest  does 
not  state  a  cause  of  action.  The  local  officers  denied  the  motion.  On 
the  same  day  the  contestant  presented  homestead  application  for  the 
land,  making  the  following  statement  in  his  homestead  affidavit  accom- 
panying the  application: 

I  have  not  heretofore  made  any  entry  under  the  homestead  laws,  except  that  in 
August  or  September,  1888,  at  the  U.  S.  land  office  at  Deadwood,  Dakota  Territory  I 
made  entry  for  a  tract  of  land  in  Custer  county,  Dakt)ta  Territory ;  that  I  made  set- 
tlement thereon  in  August  or  September  1888,  and  built  a  house  and  corrals  thereon 
to  the  value  of  $500.00  but  that  I  abandoned  said  tract  in  October,  1891,  on  account 
of  drouth  and  failure  of  crops;  (and)  that  I  am  unable  to  describe  the  land. 

Hearing  was  had  before  the  local  officers  September  25, 1894.  Octo- 
ber 10, 189i,  they  rendered  decision  recommending  the  cancellation  of 
the  entry.  On  the  entryman's  appeal  your  office,  on  February  15, 1895, 
affirmed  the  decision  of  the  local  officers  holding  that  under  section  2 
of  the  act  of  March  2, 1888  (25  Stat.,  854),  the  contestant  is  entitled  to 
make  homestead  entry  for  the  land,  having  failed  to  perfect  title  to  the 
land  entered  by  him  in  1888.  Your  office  found  in  regard  to  Newbanks' 
settlement  on  the  tract  in  question  that  about  June  1, 1892,  he  made  an 
agreement  with  Carlin  by  the  terms  of  which  Garlin  was  to  relinquish 
the  land  for  a  consideration  of  $25.00;  and  that  shortly  after  entering 
into  said  agreement  Newbanks  settled  on  the  land.  In  reference  to 
Newbanks'  former  entry  the  decision  states  that  the  records  of  your 
office  show  that  the  same  was  contested  September  21, 1894,  on  the 
charge  of  abandonment,  and  canceled  February  11,  1895,  Newbanks 
failing  to  make  any  defense. 

Thompson's  appeal  from  said  decision  brings  the  case  before  me  for 
consideration. 

According  to  the  statement  made  in  his  affidavit  of  contest  New- 
banks  had  been  living  on  the  land  for  Ave  months  under  the  agreement 
that  Carlin  was  to  relinquish  his  entry.  Your  office  found  that  he  had 
been  living  on  the  land  for  about  two  years  under  that  agreement. 

While  Newbanks  bases  his  claim  of  prior  right  on  his  settlement  he 
also,  in  eiiect,  takes  the  position  tliat  the  laud  was  segregated  from  the 
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public  domain  for  his  benefit  by  Garlin's  eutry.  Tbe  agreement  of  Car- 
lin  was  of  such  a  nature  that  his  entry  would  have  been  canceled  on 
proof  thereof  in  a  contest  proceeding.  Had  Thompson  contested  the 
entry  and  proved  the  agreement  between  Carlin  and  Newbanks  the 
preference  right  could  have  been  awarded  him  over  Newbanks  by  rea- 
son of  having  cleared  the  record* 

Newbanks,  by  his  failure  to  contest  Garlin's  entry,  or  to  procure  the 
filing  of  his  relinquishment,  did  not  only  subject  himself  to  the  rights 
of  anyone  who  might  choose  to  contest  Carlin's  entry,  but  also  forfeited 
his  rights  as  against  Thompson,  who  made  entry  after  the  filing  of  Car- 
lin's  relinquishment,  Newbanks  is  in  the  same  position  as  a  suitor  in 
a  court  of  equity — he  must  show  equitable  action  on  his  part.  The  fact 
that,  he  had  resided  upon  and  cultivated  the  land  and  made  valuable 
improvements  is  not  a  sufficient  showing  of  equity.  In  view  of  his 
agreement  with  Carlin  it  was  bis  duty  upon  his  settlement,  to  clear  the 
record  of  Garlin's  entry.  Instead  of  taking  steps  in  that  direction  be 
had,  according  to  his  statement  in  his  contest  aifidavit,  resided  on  the 
land  for  five  months  at  the  date  of  Garlin's  relinquishment  and  Thomp- 
son's entry.  He  then  attacked  Thompson's  entry,  in  efiect  claimiDg 
that  Garlin's  eutry  segregated  the  land  from  the  public  domain  for  his 
benefit.  He  cannot  be  allowed  to  take  such  an  inequitable  stand. 
His  affidavit  of  contest  is  insufficient. 

The  Department  has  held  in  the  following  cases  that  the  right  of  a 
settler  who  is  residing  upon  land  covered  by  the  entry  of  another 
attaches  eo  instanli  on  the  relinquishment  and  cancellation  of  8uch 
entry,  and  is  superior  to  that  of  a  homesteader  who  makes  entry  for 
the  land  immediately  after  its  relinquishment:  Wiley  r.  Baymond,  6 
L.  D.,  246;  Zaspell  v.  Nolan,  13  L.  D.,  148;  Stone  v.  Gowles,  13  L,  D„ 
192;  Fosgatet?.  Bell,  14  L.  D.,  439;  McGowan  v.  McCann,  15  L.  D.,542; 
Blauvelt  v.  Masden,  18  L.  D.,  538;  Bickers  v.  .Tisher,  19  L.  D.,421; 
Dowman  v.  Moss,  19  L.  D.,  526.  Those  cases  differ  from  the  case  at 
bar  in  that  none  of  the  settlers  lived  on  the  land  with  the  entryman's 
consent,  and  none  of  them  could  be  required  to  clear  the  record  of  tbe 
existing  entry.  They  were  given  the  preference  right  of  entry  over  the 
intervening  entrymen  because  under  the  circumstances  under  whicii 
their  settlements  were  made  the  equities  were  in  their  favor.  The  cir- 
cumstances are  different  in  the  case  at  bar.  Newbanks'  equities  bj 
reason  of  his  settlement  are  more  than  offset  by  his  action  in  allowing 
the  land  to  remain  segregated  by  an  entry  which  by  reason  of  his  own 
agreement  with  the  entrymau  was  subject  to  contest.  It  was  incum- 
bent on  him  on  Garlin's  failure  to  relinquish  immediately  after  enteriog 
into  the  agreement,  to  contest  the  entry,  charging  the  fact  of  the  agree- 
ment and  alleging  his  settlement. 

As  the  affidavit  of  contest  was  insufficient  the  defendant's  motion  to 
dismiss  the  contest  should  have  been  sustained. 

There  is  another  reason  calling  for  the  dismissal  of  the  contest 
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Section  2  of  the  act  of  March  2, 1889  (25  Stat.,  854),  tiiider  which  yonr 
office  held  that  Kewbanks  acquired  a  settlement  rjght  to  the  land  in 
question,  provides  as  follows: 

That  any  persou  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
lie  haa  made  entry  under  the  homestead  law,  may  make  a  homestead  entry  for  not 
exceeding  one-quarier  section  of  public  land  subject  to  such  entry,  such  previous 
fiUng  or  entry  to  the  contrary  notwithstanding;  but  this  right  shall  not  apply  to 
persons  who  perfect  title  to  lands  under  the  pre-emption  or  homestead  laws  already 
initiated. 

It  was  not  intended  by  said  act  to  allow  an  entryman  while  his  entry 
is  of  record  to  lay  claim  to  another  tract  under  the  settlement  laws. 
The  fact  that  Newbanks  had  abandoned  the  land  covered  by  his  entry 
^ves  him  no  standing  as  a  settler  on  the  tract  in  question  for  the  reason 
that  his  entry  segi*egated  the  land  covered  by  it  from  the  public  domain. 
He  can  not  by  an  entry  for  one  tract  and  a  settlement  on  another  seg- 
regate both  from  the  public  domain.  Neither  can  Garlin's  entry  segre- 
gate the  land  for  his  benefit.  Nor  can  his  improvements  give  him  any 
right  to  the  land  although,  as  found  by  your  office,  they  are  valuable 
and  w«re  made  under  the  belief  that; he  had  the  right  to  enter  the  land. 
While  the  decision  appealed  from  is  on  the  question  of  Newbanks'  right 
to  make  a  second  entry,  within  the  letter  of  the  act  of  March  2, 1889, 
it  was  contrary  to  the  spirit  of  the  homestead  law  to  recognize  him  as 
a  settler  on  the  tract  in  question  while  his  entry  was  of  record.  He 
had  the  right  after  February  11, 1895,  the  date  of  the  cancellation  of 
his  entry,  to  make  a  second  entry.  That  fact,  however,  would  not 
inure  to  his  benefit  in  the  case  at  bar,  if  his  claim  to  the  land  were 
otherwise  valid,  for  the  reason  that  the  case  must  be  governed  by  the 
facts  as  they  stood  April  14, 189:i,  the  date  of  Thompson's  entry. 

The  decision  appealed  from  is  reversed. 


RATLBOAB  GRANT— INDEMNTTY  SELBCTION— DESIGNATION  OF  I^OSS. 

Southern  Pacific  R.  E.  Oo.  v.  McKinley. 

The  fact  that  there  is  a  deficiency  in  a  railroad  grant  does  not  relieve  the  company 
from  the  necessity  of  specifying  losses  in  support  of  Indemnity  selections. 

A  list  of  indemnity  selections,  in  which  no  losses  are  designated  as  hases  for  the 
selections,  is  no  har  to  a  subsequent  adverse  appropriation  of  the  lands  em- 
braced^ therein;  and  a  list  of  such  character  can  not  be  perfected  by  the  specifi- 
cation of  losses  after  the  intervention  of  adverse  claims. 

The  right  of  a  railroad  company  to  take  a  tract  of  land  as  indemnity  must  be  deter- 
mined by  the  status  of  such  tract  at  the  date  of  the  application  to  select  the 
same. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 

24, 1896.  (W.  C.  P.) 

I  have  considered  the  case  of  the  Southern  Pacific  Railroad  Com- 
pany T.  Walter  A.  McKinley  on  the  appeal  of  the  former  from  your 
office  decision  of  March  16, 1895,  holding  for  cancellation  its  applica- 
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tion  to  select  as  indemnity  the  E.  }  of  the  NW.  ^  and  the  W.  i  of  the 
NE.  i  of  Sec.  35,  T.  25  S.,  R.  30  E.,  M«  D.  M.,  Yisalia,  California,  land 
district,  and  directing  the  allowance  of  McEiuley's  application  to  make 
homestead  entry  of  said  land. 

The  decision  appealed  from  sets  forth  the  facts  as  shown  by  the 
records  of  your  office,  substantially,  as  given  below. 

The  land  in  controversy  is  within  the  indemnity  limits  of  the  grant 
to  said  company  by  the  act  of  July  26, 1866  (14  Stat,  292)  and  on  Seiv 
tember  15, 1885,  the  company  applied  to  select  these  tracts  as  indem- 
nity. The  local  officers  refused  to  approve  said  list  (So.  22),  because  no 
bases  for  selection  had  been  designated,  from  which  action  the  company 
appealed  to  your  office.  On  November  12, 1885,  one  Joseph  P.  Morri- 
son was  allowed  to  make  homestead  entry  for  said  lands.  On  December 
9, 1885,  while  the  appeal  from  the  rejection  of  the  first  list  was  pending 
in  your  office,  the  company  presented  another  list  of  selections  (No.  23^ 
embracing  the  same  tracts  and  designating  losses.  This  list  was  also 
rejected  by  the  local  officers  on  the  ground  that  the  company  had  not 
complied  with  the  regulations  governing  in  such  cases.  On  January 
10, 1895,  said  list  (No.  23)  was  returned  to  the  local  officers,  with  instruc- 
tions to  re-examine  the  same  without  regard  to  the  objections  thereto- 
fore made  by  them,  and  to  require  new  lists  to  be  submitted,  one  showing 
the  tracts  they  could  approve,  and  the  other  the  ones  they  could  not 
approve.  The  tracts  in  question  are  included  in  the  list  (No.  56), 
approved  by  the  local  officers  on  May  10, 1892. 

In  the  meantime  Morrison's  homestead  entry  was  canceled  by  the 
local  officers,  the  reason  therefor  not  being  shown  in  the  record  now 
before  me,  and  on  the  same  day,  December  13, 1887,  one  Jeff.  D.  Hamp- 
ton made  homestead  entry  for  these  lands.  This  entry  was  on  August 
28, 1891,  canceled  as  the  result  of  a  contest  prosecuted  by  McEinley, 
and  he  was  given  thirty  days  within  which  to  exercise  his  rights  as  a 
successful  contestant.  The  following  statement  was  made  in  this  notice 
to  him,  dated  September  3, 1891 : 

Before  said  land  can  be  entered  by  you  or  any  other  person  it  must  be  shown  to 
have  been  not  subject  to  selection  by  said  company. 

It  seems  that  McKinley  attempted  to  exercise  his  rights,  for  on  Sep- 
tember 12, 1891,  he  filed  a  formal  application  to  make  homestead  entry 
for  the  W.  }  of  the  NE.  ^,  and  at  the  sam^  time  presented  his  formal 
application,  asking  to  be  allowed  to  contest  the  claim  of  the  company 
to  the  E.  i  of  the  NW.  ^  of  said  section.  The  local  officers  seem  to 
have  regarded  these  papers  as  constituting  an  application  to  make 
entry  for  both  tracts,  because  the  register  in  transmitting  the  papers 
to  your  office  uses  this  language: 

Herewith  I  transmit  the  papers  in  homestead  application  of  Walter  A.  McKinley 
•for  E.  i  of  NW.  i  and  W.  i  of  NE.  i,  Sec.  35,  T.  25  S.,  B.  30  E,,  M.  D.  M,,  presented 
in  this  office  and  rejected  Septetuher  12,  189 L,  for  the  reason  stated  on  the  applies- 
.tion  of  said  McKinley  to  contest  the  claim  of  the  S.  P.  B.  B.  Co.  to  said  land, 
attached  to  said  homest-ead  application. 
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The  reason  given  for  the  rejection  was  that  it  was  not  sufficiently 
shown  that  the  land  was  not  subject  to  selection  by  the  company. 

It  is  claimed  in  behalf  of  the  company  that  because  of  the  fact  that 
there  is  a  deficiency  in  its  grants  it  was  unnecessary  to  designate  lost 
lands  for  which  indemnity  was  asked,  and  that  therefore  its  selection 
of  September  15,  1885,  was  a  valid  one.  This  contention  cannot  be 
sustained.  All  the  decisions  of  this  Department  are  against  it,  aud  I 
find  no  good  reason  for  changing  the  rule.  The  case  cited  in  support 
of  this  argument  (New  Orleans  Pacific  E.  E.  Co.,  20  L.  D.,  162)  is  not 
pertinent  since  the  question  is  one  entirely  different  from  the  one  pre- 
sented here.  That  decision  simply  held  that  because  of  the  deficiency 
the  company  might  be  excused  from  designating  losses  for  previously 
patented  lands,  but  does  not  intimate  that  it  would  be  released  from 
snch  designation  with  respect  to  selections  not  patented  prior  to  the 
issuance  of  the  regulation  of  August  4, 1885,  requiring  the  same. 

The  indemnity  withdrawal  made  for  the  benefit  of  the  grant  in  ques- 
tion was  in  violation  of  the  law  and  is  no  bar  to  the  acquisition  of  set- 
tlement rights.    (Stuart  v.  Southern  Pac.  E.  E.  Co.  (22  L.  D.,  61). 

The  indemnity  list  presented  by  the  company  September  15, 1885, 
designated  no  losses  as  bases  for  the  selection  and  hence  was  no  bar  to 
B  subsequent  appropriation  of  the  lands,  and  the  list  may  not  be  per- 
fected by  the  designation  of  losses  after  the  intervention  of  an  adverse 
claim.  Hoeft  v.  St.  Paul  &  Duluth  E.  E.  Co.  (15  L.  D.,  101);  Oregon 
and  California  EfE.  Co.  v.  Small  (19  L.  D,,  422). 

The  company's  claim  in  this  case  must  be  held  to  date  from  Decem- 
ber 9, 1885,  the  time  the  second  list  was  presented.  At  that  time  the 
land  was  covered  by  an  adverse  claim,  and  hence  the  company's  selec- 
tion could  not  be  properly  allowed  then. 

The  only  question  left  to  be  determined  is  as  to  whether  the  company's 
claim  attached  at  once  upon  the  cancellation  of  Morrison's  entry  as 
against  the  entry  of  Hampton  made  the  same  day.  It  has  been  held 
in  many  cases  that  the  right  of  a  railroad  company  to  take  any  tract 
of  land  as  indemnity  must  be  determined  by  the  status  of  snch  tract 
at  the  date  of  the  application  to  select  the  same.  Northern  Pacific  E. 
E.  Co.  V.  Loomis  et  al,  (21  L.  D.,  395),  and  authorities  there  cited. 

In  the  case  of  Alabama  and  Chattanooga  E.  E.  Co.  (20  L.  D.,  408), 
a  selection  which  could  not  properly  have  been  allowed  at  the  time 
made,  because  of  a  prior  adverse  claim,  was  approved  after  such  claim 
was  relinquished.  But  this  case  does  not  antagonize  the  general  rule, 
because  this  action  was  taken  in  view  of  the  fact  that  the  land  was  free 
and  subject  to  selection  at  the  date  of  the  decision.  It  was  thought 
unnecessary  under  these  circumstances  to  require  the  company  to  go 
through  the  ibrmality  of  presenting  a  new  selection. 

It  is  clear  that  your  decision,  holding  the  company's  selection  of  the 
laud  in  question  for  cancellation  is  fully  justified  by  the  authorities 
cited  above^  and  the  same  is  hereby  affirmed. 
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MINING  CLAIM— MILL  SITE— INDEPENDENT  APPLICATIOK. 

Eclipse  Mill  Site. 

Under  the  first  olaaae  of  section  2837,  R.  8.,  the  owner  of  a  patented  lode  may  by 
an  independent  application  secure  a  mill  site,  if  good  faith  is  manifest,  tiie  im- 
provements sufficient,  and  no  adverse  claim  exists. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  April 
(J.  I.  H.)  ^,  1896.  (P.  J.  C.) 

The  record  before  me  shows  that  the  Eclipse  Mining  Company,  by 
0.  H.  Abbott,  agent,  located  the  Eclipse  mill-site,  in  Monarch  mining 
district,  Chaffee  county,  Colorado,  Leadville  land  district,  April  15, 

1882.  In  the  certificate  of  location  no  reference  whatever  is  made  by 
which  it  could  be  determined  that  the  mill-site  was  located  in  connec- 
tion with  any  mining  claim.  On  April  17, 1883,  application  for  patent 
was  filed  for  the  mill-site,  survey  No.  3118.  In  the  field  notes  of  the 
official  survey  no  improvements  were  reported,  but  it  was  said  by  the 
deputy-surveyor:  "The  above-described  mill-site  is  located  in  connec- 
tion with  the  Eclipse  lode."    Subsequently,  however,  on  December  15, 

1883,  the  surveyor-general  certified  that  $500  worth  of  improvements 
had  been  placed  on  the  mill-site,  consisting  of  a  frame  office  sixteen  by 
twenty  seven  feet,  and  two  log  cabins  eighteen  by  twenty  feet  each. 
Final  entry  was  made  February  11, 1884. 

On  January  7,  1887,  your  office  considered  this  entry,  and  it  was 
determined  that  it  was  not  shown  that  there  was  a  quartz  mill  or  redac- 
tion works  on  the  mill-site,  nor  any  labor  or  improvements  thereon,  nor 
that  it  was  used  for  mining  or  milling  purposes;  that  the  application 
was  based  on  the  fact  that  the  Eclipse  Mining  Company  was  the  owner 
of  and  working  the  Eclipse  mine;  that  the  Eclipse  mine  had  been  pat- 
ented April  18, 1884,  and  no  reference  was  made  to  any  mill-site  in 
connection  therewith.    The  entry  was,  therefore,  held  for  cancellation. 

On  February  26, 1887,  the  affidavit  of  Abbott  was  filed,  by  which  it 
was  shown  that  on  the  mill-site  the  Eclipse  Company  had  *<  an  office 
building,  assay  office,  store-room,  and  other  structures." 

By  your  office  letter  of  March  19, 1887,  it  was  decided  that  the  cer- 
tificate of  the  surveyor-general  showed  $500  worth  of  improvements, 
but  affirmed  the  former  decision  in  other  respects. 

Thus  the  matter  seems  to  have  rested  until  October  20, 1894,  when 
your  office  called  for  a  report  as  to  what  action  had  been  taken  by  the 
applicant,  as  required  by  your  office  letter  of  March  19, 1887.  The 
corroborated  affidavit  of  Abbott  was  then  forwarded,  by  which  it  is 
shown  that  there  is  au  eight-room  house,  used  as  an  office  and  residence 
for  the  superintendent  of  the  Eclipse  mine;  a  stable  for  four  horses;  a 
railroad  switch  that  will  hold  ten  railroad  cars,  and  a  small  building 
for  storage  purposes,  all  used  in  connection  with  the  Eclipse  mine  and 
cost  over  $1500. 
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Your  oflSce  by  letter  of  February  20, 1895,  agaiu  considered  the  mat- 
ter, and  affirmed  the  former  judgment.  A  motion  for  review  was  filed 
and  overruled,  April  11,  1895,  whereupon  the  applicant  prosecutes  this 
appeal. 

Section  2337  of  the  Revised  Statutes,  permitting  entry  of  mill-sites, 
reads  as  follows : 

Where  uon-mineral  laud  not  contiguoils  to  the  vein  or  lode  18  used  or  occupied  by 
the  proprietor  of  such  veiu  or  lode  for  mining  or  milling  purposes,  such  non-adjacent 
surface-ground  may  be  embraced  and  included  in  an  application  for  a  patent  for 
ench  vein  or  lode,  and  the  same  may  be  pateuted  therewith,  subject  to  the  same 
preliminary  requirements  as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes; 
but  no  location  hereafter  made  of  such  non-adjacent  laud  shall  exceed  five  acres, 
and  payment  for  the  same  must  be  made  at  the  same  rate  as  fixed  by  this  chapter 
for  the  superficies  of  the  lode.  The  owner  of  a  quartz-mill  or  reduction- works,  not 
owning  a  mine  in  connection  therewith,  may  also  receive  a  patent  for  his  mill-site, 
as  provided  in  this  section. 

It  will  be  seen  that  this  section  provides  for  two  classes  of  claims  to 
be  entered.  The  first  is  non-adjacent  surface-ground,  used  or  occupied 
by  the  proprietor  of  a  *^vein  or  lode  for  mining  or  milling  purx>oses.'^ 
The  ruling  of  your  office  is  that  under  the  first  clause  the  application 
for  the  mill-site  must  be  made  with  that  of  the  lode;  in  other  words, 
tbey  must  be  simultaneous  and  patented  together.  The  second  class 
is  distinctly  defined,  and  what  is .  contemplated  thereby  can  not  be 
misunderstood.  It  is  as  clearly  distinguished  from  the  first  as  words 
can  possibly  make  it. 

The  question  presented  here  is,  whether  the  owner  of  a  lode  for 
which  patent  is  issued  may,  by  an  independent  apx3lication,  secure 
patent  for  a  mill  site. 

I  think  it  may  be  conceded  that  it  is  shown  here  by  affidavits  that 
the  applicant  has  in  good  faith  improved,  and  used,  the  mill-site  in 
connection  with  the  mine;  that  is,  the  buildings  erected  thereon  are 
used  and  occupied  as  a  residence  and  office  by  the  superintendent;  the 
stable  for  the  horses  used  in  connection  with  the  mine;  the  product 
thereof  is  stored  on  the  mill- site,  and  a  railroad  switch  is  maintained 
thereon  for  use  in  the  transportation  of  the  ores.  In  view  of  this 
showing,  it  may  be  safely  assumed  that,  in  contemplation  of  the 
statute,  the  mill-site  is  used  for  <* mining"  purposes. 

The  exact  question  presented  here  has  been  before  the  Department 
but  twice,  so  far  as  my  research  has  extended.  The  first  case  is  that  of 
Charles  Lennig  (5  L.  D.,  100).  The  applicant  in  that  case  attempted 
to  procure  a  patent  for  the  Eureka  mill-site.  Mr.  Secretary  Lamar,  after 
quoting  section  2337,  defined  his  conception  thereof  in  the  following 
language: 

The  second  clause  of  this  section  manifestly  makeh  the  right  to  patent  a  mill  site 
dependent  upon  the  existence  on  the  land  of  a  quartz-mill  or  reduction- works.  But 
the  terms  of  the  Urst  clause  are  more  comprehensive.  Under  them  it  is  not  necessary 
that  the  land  be  actaally  a  '' mill-site."  They  make  the  use  or  occupation  of  it  for 
mining  or  milling  purposes  the  only  pre-requisite  to  a  patent.  The  proprietor  of  a 
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lode  undoubtedly  ''uses"  non-contiguous  land  "for  mining  or  milling  purposes'' 
when  he  has  a  qnartz-raill  or  reduction- works  upon  it,  or  when  in  any  other  manner 
he  employs  it  in  connection  with  mining  or  milling  operations.  For  example,  if  he 
uses  it  for  depositing  ''tailings"  or  storing  ores,  or  for  shops  or  houses  for  his  work- 
men, or  for  collecting  water  to  run  his  qnartz-mlll,  I  think  it  clear  that  he  would  be 
nsing  it  for  mining  or  milling  purposes.  I  am  also  of  opinion  that  "occupation**  for 
mining  or  milling  purposes,  so  far  as  it  may  be  distinguished  from  "use,"  is  aome- 
thing  more  thau  mere  naked  possesnion,  and  that  it  must  be  evidenced  by  outward 
aud  visible  signs  of  the  applicant's  good  faith.  The  manifest  purpose  of  Congress 
was  to  grant  au  additional  tract  to  a  person  who  required  or  expected  to  require  it 
for  use  in  connection  with  his  lode ;  that  is,  to  one  who  needed  more  land  for  working 
his  lode  or  reducing  the  ores  than  custom  or  law  gave  him  with  it.  Therefore,  when 
an  applicant  is  not  actually  using  the  land,  he  must  show  such  an  occupation,  br 
improvements  or  otherwise,  as  evidences  an  intended  use  of  the  tract  in  good  faith 
for  mining  or  milling  purposes. 

This  entry  was  not  allowed,  for  the  reason  that  the  "  facts  show  plainly 
that  the  land  is  not  used  or  occupied  for  the  purpose  for  which  it  was 
located,  or  for  any  purpose  in  connection  with  mining  or  milling." 

The  next  case  is  that  of  Cypress  Mill  site  (6  L.  D.,  706),  where  the 
language  used  in  the  Lennig  case  is  adopted.  This  application  was 
also  rejected,  but  for  the  reason  that  it  was  shown  that  it  was  sought 
to  get  the  land  for  the  water  thereon  only,  and  was  not  to  be  used  in 
connection  with  mining  or  milling.    It  was  said  in  that  case,  however. 

it  is  not  intended  to  rule  that  in  no  case  can  an  owner  of  a  vein  or  lode  claun  make 
entry  of  a  mill-site  under  said  section  (2337),  unless  the  claim  for  the  same  shall  be 
embraced  in  the  application  for  a  vein  or  lode. 

It  would  seem  from  this  express  declaration  that  the  question  involved 
herein  was  under  consideration  in  that  case,  and  the  Department  refused, 
or  at  least  declined,  to  decide  it  adversely. 

It  will  thus  be  seen  that  while  the  Department  ha«  refused  two 
applications  for  a  mill-site  patent  independent  of  the  lode  claim.it 
has  been  upon  other  grounds  than  that  the  applications  were  not  made 
as  one,  and  the  reasoning  in  the  Lennig  case,  together  with  the 
announcement  in  the  Cypress  Mill-site  case,  as  quoted  above,  point 
irresistibly  to  the  fact  that  for  this  reason  alone  they  would  not  have 
been  rejected. 

The  matter  of  improvements  on  mill-sites  has  been  before  the  De- 
partment. In  Gold  Springs  and  Denver  City  Mill-Site  (13  L.  D.,  175  u 
which  was  an  application  for  patent  for  a  lode  and  mill  site,  your  office 
held  that  "building  tanks,  a  spring  house,  and  a  stone  cabin,^were 
insufficient  improvements  to  warrant  issuance  of  patent.  This  judg- 
ment was  reversed  by  the  Department,  and  it  was  held  that 

lasting  improvements  have  been  made  on  the  land  embraced  in  the  mill- site,  indi* 
eating  good  faith.  There  is  more  thau  the  mere  nse  of  water — ^the  miU-sit«  is 
improved  and  ased,  as  above  seeu;  in  connection  with  the  mine. 

Again,  in  Satisfaction  Extension  Mill-Site  (14  L.  D.,  173),  it  was  said: 

As  it  appears  that  the  applicant  owns  two  houses  on  said  mill-sit«  occupie<i  by 
his  employees  for  purposes  in  connection  with  said  mill,  he  uses  the  land  for  mining 
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or  milling  purposes  within  the  meaning  of  the  statate  as  above  construed.  The 
erection  of  dwelling  houses  on  the  mill-site  is  clearly  a  very  substantial  use  and 
improvement  of  the  land.  They  become  a  part  of  the  realty,  and  would  pass  by  a 
conveyance  of  the  real  estate,  and  when  such  houses  are  erected  for  workmen 
employed  in  connection  with  the  mill,  the  land  is  used  for  milling  purposes. 

These  citations  are  sufficient  to  indicate  that  the  improvements  on 
the  Eclipse  Mill-site  are  ample  to  bring  it  within  contemplation  of  the 
statute* 

As  applied  to  the  case  at  bar,  where  good  faith  is  manifest,  the 
improvements  sufficient,  and  there  are  no  adverse  rights,  it  seems  to 
me  that  this  section  should  not  be  given  a  mandatory  interpretation. 
The  statute  reads  that  the  "surface- ground  may  be  embraced  and 
included  in  an  application  for  a  patent  for  such  vein  or  lode,  and  the 
same  may  be  patented  therewith."  This  language  is  purely  directory, 
or  permissive. 

In  this  case  the  owner  of  the  Eclipse  lode  did  not  locate  his  mill-site 
uutil  after  his  application  for  a  patent  for  the  lode  claim.  It  seems  to 
me  that  it  comes  equally  within  the  spirit  of  the  statute  if  the  mill-site 
be  located  after  the  lode  claim  is  patented.  As  said  by  Mr.  Secretary 
Lamar,  in  the  Lennig  case,  "the  manifest  intention  of  Congress  was 
to  grant  an  additional  tract  to  a  person"  for  use  in  connection  with 
the  l©de.  It  is  not  difficult  to  conceive  how  exploration  and  develop- 
ment after  patent  of  the  lode  claim  might  make  it  absolutely  necessary 
to  have  additional  surface- ground  for  the  economical  and  practical 
working  of  the  lode,  and  where  there  is  good  faith  apparent  there  can 
be  no  objection,  in  my  judgment,  in  permitting  the  entry. 

Your  judgment  is,  therefore,  reversed,  and  the  Eclipse  mill-site  entry 
will  be  passed  to  patent. 


MILX.E  LAC  IXDIAX  LAND.S-ACT  OF  JANUARY  14,  1889. 

Peter  Dhalin. 

The  Mill^Lac  Indian  lands  are  not  subject  to  disposal  under  the  general  homestead 
law^  but  under  the  special  provisions  of  the  act  of  January  14,  1889. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  April 

24,  1896.  (W.  A.  E.) 

On  October  15, 1894,  Peter  Dhalin  filed  his  application  to  enter  under 
the  general  homestead  law  the  W.  ^  of  the  NW.  J,  the  NE.  ^  of  the 
NW.  i,  and  the  NW.  J  of  the  NE.  i  of  Sec.  24,  T.  42  K,  K.  26  W., 
St.  Cloud,  Minnesota,  land  district. 

This  application  was  rejected  by  the  local  officers  for  the  reason  that 

the  tract  lies  within  the  so-called  Mille  Lac  Indian  reservation  and  is  not  subject  to 
disposal  except  as  provided  by  the  act  of  Congress,  approved  January  14,  1889 
(25  Stat.,  642). 

I  On  appeal  your  office  by  letter  of  December  17, 1894,  affirmed  the 
action  of  the  register  and  receiver,  whereupon  Dhalin  filed  further 
appeal  to  the  Department. 


s  > 
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The  act  of  July  4, 1884  (23  Stat,  89),  provided  that  the  lands  included 
in  the  former  Mille  Lac  Indian  reservation  should  not  be  patented  or 
disposed  of  in  auy  manner  until  further  legislation  by  Congress.  The 
only  further  legislation  since  that  time  that  could  be  held  to  apply  to 
the  Mille  Lac  lands  is  (with  the  exception  of  the  special  act  of  December 
19, 1893,  conftrmiug  certain  entries,)  the  act  of  January  14,  1889.  If 
that  act  does  not  apply  to  the  Mille  Lac  lands — ^if  it  be  held  that  siiiil 
lands  were  not  at  the  date  of  the  passage  of  said  act  a  "reservatiou'' 
within  the  plain  meaning  and  intent  of  Congress — then  the  suspension 
created  by  the  act  of  July  4, 1884,  is  still  in  force,  and  those  lands  are 
not  now  subject  to  disposition  under  any  law.  If  that  act  does  apply 
to  the  Mille  Lac  lands  and  relieve  the  suspension,  then  the  special  ])ro- 
visions  of  said  act  in  regard  to  method  of  disposition  also  apply.  lu 
either  case  said  lands  are  not  now  subject  to  entry  under  the  general 
land  laws. 

In  the  case  of  Amanda  J.  Walters  et  ah  (12  L.  D.,  52),  the  Depart- 
ment held  in  regard  to  the  Mille  Lac  lands  that  the  "further  legisla- 
tion" required  by  the  act  of  July  4, 1884,  prior  to  the  disposition  of  tbe 
lands  named  therein,  is  provided  by  the  act  of  January  14, 1889.  Sub- 
sequently, in  the  case  of  the  Northern  Pacific  liailroad  Company  r. 
Wakers  (13  L.  D.,  230),  and  the  instructions  of  April  22, 1892  (14  L.  I)., 
497),  it  was  definitely  determined  that  the  lands  formerly  occupied  by 
the  Mille  Lac  Indians  are  not  subject  to  disposition  under  the  general 
land  laws,  but  under  the  special  provisions  of  the  act  of  January  li 
1889.  This  ruling  has  since  been  indirectly  confirmed  by  Congress  in 
the  passage  of  the  act  of  December  19, 1893  (28  Stat.,  576),  to  relieve 
certain  entrymen  who  had  made  entry  for  portions  of  the  Mille  Lac 
lands  under  a  former  ruling  of  the  Department  that  those  lands  were 
subject  to  entry  under  the  general  land  laws. 

Your  office  decision  is  hereby  affirmed. 


MILLE  LAC  INI>L4LN  LA:NI>S-C0NFIRMATI0N-«ECTI0N  7,  ACT  OF  MARCH 

3,  18&1. 

Patrick  Fox. 

An  entry  of  Mine  Lao  Indian  lands  made  under  the  general  land  laws,  and  prior  to 
July  4,  1884,  is  protected  under  the  proviso  to  section  6,  act  of  January  14, 1889, 
with  a  view  to  its  final  disposition  under  the  laws  in  force  at  the  time  of  its 
allowance,  and  it  therefore  follows  that  such  an  entry  does  not  fall  withio  the 
general  order  of  May  3,  1892,  suspending  entries  of  Mille  Lac  lands  for  irhich 
there  was  no  statutory  protection,  and  that  such  order  will  not  defeat  confirma- 
tion of  said  entry  under  section  7,  act  of  March  3, 1891. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  AprU 
(J.  I.  H.)  J28,  1896.  (W.  A.  E.) 

The  tract  involved  in  the  present  case,  viz :  the  B.  h  of  the  SE.  \  and 
the  SW.  i  of  the  SE.  \  of  Sec.  28,  T.  42  N.,  R.  27  W.,  St.  Cloud  (for- 
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merly  Taylor'3  Falla)^  Minneaota,  land  district,  is  a  portion  of  wbat  is 
known  as  the  Mille  La^  Indian  reservation. 

On  September  20, 1894,  your  office  held  for  cancellation,  on  the  report 
of  special  agent  F.  W.  Woiden,  the  cash  entry  of  Patrick  Fox,  com- 
mnted  March  17, 1891,  from  homestead  entry  Ko.  3334,  made  March  17, 
1884,  for  the  above  described  tract,  and  directed  the  local  officers  to 
call  upon  Fox  to  show  canse  within  sixty  days  why  his  entry  should  be 
held  intact. 

Fox  appealed,  and  your  office,  on  February  2, 1895,  held  that  the 
action  of  September  20, 1894,  was  interlocutory  and  appeal  did  not  lie 
therefrom. 

Fox  thereupon  made  application  under  rules  83  and  84  of  practice  to 
have  the  record  certified  here.  The  application  was  granted  by  the 
Department  on  May  18,  1895  (20  L.  D.,  468),  and  your  office  was 
directed  to  send  up  all  the  papers  connected  with  the  case.  In  com- 
pliance with  said  order,  the  record  was  transmitted  here  on  May  31, 
1895. 

In  order  to  a  clear  understanding  of  the  case,  a  brief  preliminary 
account  of  the  Mille  Lac  Indian  lands  will  be  necessary. 

The  Mille  Lac  Indians  are  a  band  of  the  Ghippewas,  and  the  ^^  Mille 
Lac  Indian  reservation"  in  Minnesota  was  created  by  treaty  concluded 
February  22,  1855  (10  Stat.,  1165).  The  lands  embraced  in  said  reser- 
vation were  set  apart  by  said  treaty  as  a  permanent  home  for  the  Mille 
Lac  Indians,  but  subsequently,  by  treaties  of  March  11, 1863  (12  Stat., 
1249),  and  May  7, 1864  (13  Stat.,  695),  this  reservation  and  others  estab- 
lished by  the  treaty  of  1855  were  ceded  to  the  United  States,  other 
lands  being  reserved  for  said  Indians  in  lieu  of  those  ceded. 

In  both  the  treaty  of  March  11,  1863,  and  the  subsequent  treaty  of 
May  7,  1864,  it  was  provided: 

That  owiu^  to  the  heretofore  good  conduct  of  the  Mille  Lac  Indians,  they  shall  not 
he  compelled  to  remove  so  long  as  they  shall  not  in  any  way  interfere  with  or  in  any 
manner  molest  the  persons  or  property  of  the  whites. 

The  question  then  arose  as  to  whether  this  proviso  excluded  said 
lands  from  sale  and  disi>osal  by  the  United  States.  Secretary  Chandler 
held,  in  the  case  of  Frank  W.  Folsom  (decided  March  1,  1877,  but  not 
reported),  that  it  did  not,  but  Secretary  Schurz  took  a  different  view 
of  the  matter,  and  by  letter  of  May  10,  1879,  directed  the  cancellation 
of  entries  for  these  lands,  which  had  been  allowed  in  large  numbers 
under  the  decision  in  the  Folsom  case. 

Subsequently,  Secretary  Teller,  by  letter  of  May  10, 1882,  stated  that 
he  felt  ^^constrained  to  substantially  adhere  to  the  decision  made  by 
Secretary  Chandler  in  the  Folsom  case,"  and  on  August  7, 1882,  directed 
the  reinstatement  of  the  entries  canceled  by  order  of  Secretary  *3churz. 
Many  of  these  entries  were  reinstated  and  new  entries  were  allowed, 
among  the  latter  being  the  entry  involved  in  the  present  case,  that  of 
Patrick  Fox,  made  March  17, 1884. 
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Mareb  21,  1884,  Congress  called  on  this  Department  for  a  report  as 
to  the  status  of  the  Mille  Lac  lands,  and  in  view  of  the  condition  of 
affairs  disclosed,  i>rovided  by  the  act  of  July  4, 1884  (23  Stat.,  89),  that 
said  lands  ^^  shall  not  be  patented  or  disposed  of  in  any  manner  autil 
further  legislation  by  Congress.^' 

By  this  act  Congress  did  not  undertake  to  annul  or  sot  aside  entries  made  on  said 
lands  or  divest  rights  (if  any)  acquired  therein,  bnt  only  directed  that  the6iatM»  qno 
be  maintained  until  further  legislation.     (David  H.  Robbins,  10  L.  D.,  3.) 

On  January  14,  1889,  Congress  passed  "An  act  for  the  relief  and 
civilization  of  the  Chippewa  Indians  in  the  State  of  Minnesota''  (23 
Stat,  642).  The  first  section  of  said  act  authoiizes  and  directs  the 
President  to  appoint  three  Commissioners, 

whose  duty  it  shall  be,  as  soon  as  practicable  after  their  ajipointmeut,  to  negotiate 
with  all  the  different  bands  or  tribes  of  Chippewa  Indians  in  the  State  of  Minnesota 
for  the  complete  cession  and  relinquishment  in  writing  of  all  their  tith*  and  interes»i 
in  and  to  all  the  reservations  of  said  Indians  in  the  State  of  Minnesota,  except  the 
White  Earth  and  Red  Lake  reservations. 

Provision  is  then  made  in  subsequent  sections  for  the  surv^ey  of  the 
ceded  lands,  their  division  into  "pine"  and  "agricultural''  lauds,  and 
the  manner  of  their  disposal.  Section  6,  in  regard  to  agricultnnil 
lands,  directs  that 

the  said  agricultural  lands  so  surveyed ,  shall  be  disposed  of  by  the  United  St4ite$  to 
actual  settlers  only  under  the  provisions  of  the  homestead  law:  Provided,  That  each 
settler  under  and  in  accordance  with  the  provisions  of  said  homestead  laws  shall  pay 
to  the  United  States  for  the  land  so  taken  by  him  the  sum  of  one  dollar  and  twenty- 
five  cents  for  each  and  every  acre,  in  five  equal  annual  payments,  and  shall  be  euti- 
tle<l  to  a  patent  therefor  only  at  the  expiration  of  five  years  from  the  date  of  entry, 
according  to  said  homestead  law.s,  and  after  the  full  payment  of  said  one  dollar  and 
twenty-five  cents  per  acre  therefor,  and  dne  proof  of  occupancy  for  said  ]>eriod  of 
five  years ;  and  any  conveyance  of  said  lands  so  taken  as  a  homestead,  or  any  con- 
tract touching  the  same,  prior  to  the  date  of  final  entry,  shall  be  null  and  void: 
Provided,  That  nothing  in  this  act  shall  be  held  to  authorize  the  sale  or  other  disposal 
under  its  provision  of  any  tract  upon  which  there  is  a  subsisting,  valid,  pre-emption 
or  homestead  entry,  but  any  such  entry  shall  be  proceded  with  under  the  regulations 
and  decisions  in  force  at  the  date  of  its  allowance,  and  if  found  regular  and  valid, 
patents  shall  issue  thereon. 

Xo  sxiecific  mention  is  made  in  this  act  of  the  Mille  Lac  Indians  and 
the  lands  occupied  by  them,  which,  as  was  stated  above,  were  ceded 
to  the  United  States  in  1863.  However,  the  Mille  Lacs  were  treated 
with  under  said  act  and  they  formally  relinquished  any  and  all  right 
of  occupancy  that  they  possessed  upon  the  lands  inhabited  by  them 
and  removed  to  the  White  Earth  reservation. 

In  the  case  of  Amanda  J.  Walters  et  at.  (12  L.  D.,  52),  decided  by 
the  Department  on  January  9, 1891,  it  was  held  (syllabus),  that 

the  ''further  legislation'*  required  by  the  act  of  July  4, 1884^  prior  to  the  diapoeitioD 
of  the  lands  named  therein,  is  provided  by  the  act  of  January  14,  1889,  and  snch 
legislation  is  now  operative,  as  the  cession  of  the  Indians'  right  of  occupancy  haft 
been  obtained,  and  teceived  the  approval  of  the  President. 


DECISIONS   RELATING   TO   THE   PUBLIC    LANDS.  503 

• 

It  ^was  also  held  in  said  case, 

that  the  land  in  question  was  not  a  reservation  within  the  meaning  of  the  act.  It 
was  ceded  in  1863,  it  had  been  declared  open  to  entry  by  successive  decisions  from 
the  L>epartment  under  the  regulations  of  the  Land  Office,  and  was  the  very  land 
referred  to  and  intended  to  be  covered  by  the  proviso  to  section  6. 

Your  office  being  in  doubt,  in  view  of  the  decision  in  the  Walters 
case,  as  to  whether  the  Mille  Lac  lands  were  to  be  disposed  of  under 
the  provisions  of  the  act  of  January  14, 1889,  or  as  other  public  lands 
under  the  general  laws,  asked  for  instructions,  and  on  January  21, 1891, 
was  advised  by  the  Department  that  the  Mille  Lac  lands  should  be 
disposed  of  as  other  public  lands  under  the  general  laws. 

Following  this  ruling  of  the  Department,  a  number  of  entries  were 
allowed  for  the  Mille  Lac  lands  under  the  general  homestead  and  pre- 
emption laws. 

On  September  3, 1891,  the  (luestion  as  to  the  status  of  the  Mille  Lac 
lands  again  came  before  the  Department  in  the  case  of  the  Northern 
Pacific  Eailroad  Company  v.  Walters  (13  L.  D.,  230),  and  it  was  then 
held  that  said  lands  were  to  be  disposed  of  under  the  special  provisions 
of  tlie  act  of  January  14, 1889. 

In  reply  to  your  office  letter  of  March  12,  1892,  calling  attention  to 
departmental  letter  of  January  21,  1891,  and  the  entries  allowed  in 
accordance  therewith,  you  were  informed  by  letter  of  April  22, 1892 
(14  L.  D.,  497),  that  the  decision  of  September  3,  1891,  in  the  above 
cited  case,  being  the  later  expression  of  the  Department,  must  prevail, 
and  that  the  lauds  formerly  occupied  by  the  Mille  Lac  Indians  are  not 
subject  to  disposition  under  the  general  land  laws,  but  under  the  si)e- 
cial  provisions  of  the  act  of  January  14,  1889. 

In  view,  however,  of  the  hardship  that  would  have  resulted  had  the 
entries  made  subseijuent  to  the  decision  in  the  Walters  case,  under  the 
general  laws,  been  canceled  outright,  or  payment  for  the  land  demanded 
from  the  entrymen  under  the  act  of  January  14, 1889,  your  office  issued 
a  general  order  on  May  3, 1892,  suspending  those  entries,  and  the  mat- 
ter was  referred  to  Congress. 

On  December  19,  1893,  Congress  passeil  an  act  for  the  relief  of  those 
parties  who  had  been  misled  by  the  decision  in  the  Walters  case  and 
the  instructions  of  January  21,  1891.  This  act  (28  Stat.,  576),  reads  as 
follows : 

That  aU  bona  tide  preemption  or  homestead  tilings  or  entries  allowed  for  lands 
within  the  MiUe  Lac  Indian  Reservation  in  the  State  of  Minnesota  between  the 
ninth  day  of  January,  eighteen  hundred  and  ninety  one,  the  date  of  the  decision  of 
the  Secretary  of  the  Interior  holding  that  the  lands  within  said  reservation  were 
subject  to  disposal  as  other  X)tiblic  lands  under  the  general  laud  laws,  and  the  date 
of  the  receipt  at  the  district  land  ofl&ce  at  Taylor's  Falls,  in  that  State,  of  the  letter 
from  the  Commissioner  of  the  General  Land  Office,  communicating  to  them  the 
decision  of  the  Secretary  of  the  Interior  of  April  twenty  second,  eighteen  hundred 
and  ninety  two,  in  which  it  was  detiuitely  determined  that  said  lauds  were  not  so 
subject  to  disposal,  but  could  only  be  disposed  of  according  to  the  provisions  of  the 
special  act  of  January  fourteenth,  eighteen  hundred  and  eighty  nine  (twenty  five 
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Statu teS|  six  hundred  and  forty  two),  be,  and  the  same  are  hereby  confirmed  irbere 
regular  in  other  respects,  and  patent  shall  issue  to  the  claimants  for  the  land 
embraced  therein,  as  in  other  cases,  on  a  satisfactory  showing  of  a  bona  fide  com- 
pliance on  their  part  with  the  requirements  ^f  the  laws  under  which  said  filings  and 
entries  were  respectively  allowed. 

It  will  be  seen  from  the  above  resame  of  the  various  actions  in  regard 
to  tlie  Mille  Lac  lands  that  there  are  three  classes  of  entries  or  filinjrs 
on  those  lands;  first,  entries  or  filings  made  prior  to  July  4,  1S84, 
which  are  to  be  proceeded  with  under  the  general  land  laws;  second, 
entries  or  filings  allowed  under  the  general  land  laws  between  Janaary 
9, 1891,  and  the  date  of  the  receipt  at  the  district  land  office  at  Tay- 
lor's Falls  of  the  letter  from  your  office  communicating  to  the  register 
or  receiver  departmental  decision  of  April  22, 1892,  which  are  to  be 
adjudicated  with  reference  to  the  special  act  of  December  19,  1893; 
and  third,  entries  allowed  under  the  special  provisions  of  the  act  of 
January  14, 1889. 

Fox'  original  entry  was  made,  as  has  been  stated  above,  on  March  17, 
1884,  under  the  general  homestead  law.  March  17, 1891,  it  was  com- 
muted to  cash,  final  certificate  was  issued  June  27, 1891,  and  on  Jana- 
ary 9, 1892,  your  office  approved  said  entry  for  patent. 

February  23, 1894,  an  investigation  as  to  this  claim  was  ordered  by 
your  office,  and  as  a  result  of  that  investigation  the  entry  was  held  for 
cancellation. 

It  is  contended  by  Fox  that  as  more  than  two  years  from  date  of 
final  certificate  had  elapsed  before  proceedings  were  begun  against  his 
entry  by  your  office,  said  entry  was  confirmed  under  the  seventh  sec- 
tion of  the  act  of  March  3,  1891  (26  Stat.,  1095). 

Your  office  held,  in  the  decision  which  it  is  sought  to  have  reversed, 
that  the  general  order  of  suspension  from  your  office  on  May  3, 1892, 
was  such  a  "proceeding"  against  said  entry  as  excepted  it  from  the 
confirmatory  provisions  of  the  act  of  IVIarch  3, 1891. 

It  seems  to  me  that  the  error  made  by  your  office  was  in  considering 
Fox'  entry  as  on  the  same  footing  with  original  entries  made  under  the 
general  land  laws  subsequent  to  January  9,  1891,  the  date  of  the 
decision  in  the  Walters  case. 

Fox'  cash  entry  is  based  on  his  homestead  entry,  which  was  made 
March  17, 1884,  under  the  general  homestead  law.  Theactof  Jannary 
14, 1889,  expressly  provides  that  "any  such  entry  shall  be  proceeded 
with  under  the  regulations  and  decisions  in  force  at  the  date  of  its 
allowance." 

The  right  to  commute  after  a  certain  i>eriod  of  residence  and  cultiva- 
tion is  one  enjoyed  by  the  general  homesteader  and  that  right  was  uot 
taken  away  from  Fox  by  the  act  above  referred  to.  On  the  contrary, 
it  was  inferentially  confirmed.  He  was  strictly  within  his  right,  there- 
fore, when  he  commuted  his  entry  to  cash  on  March  17, 1891. 

The  general  order  of  suspension  from  your  office  on  May  3, 1892,  and 
the  act  of  December  19, 1893,  were  intended  to  affect,  and  did  affect, 
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only  the  second  class  of  entries  for  the  Mille  Lac  lands,  viz.,  original 
entries  allowed  under  the  general  land  laws  between  January  0,  1891^ 
and  the  date  of  the  receipt  at  the  district  land  ojQSce  of  the  letter  from 
your  office  'communicating  departmental  decision  of  April  22,  1892. 
Those  entries  were  made  under  a  mistaken  construction  of  law  and  had 
to  be  referred  to  Congress  for  conditional  confirmation. 

Fox'  cash  entry  stood  on  an  entirely  different  footing.  It  was  made 
under  authority  of  law,  and  did  not  need  to  be  referred  to  Congress  for 
confirmation.  It  was  not  affected  or  covered  by  the  order  of  May  3, 
1892,  from  your  office,  and  the  act  of  December  19,  1893. 

It  follows  that  there  was  no  proceeding  against  said  entry  by  your 
office  until  February  23, 1894,  when  an  investigation  was  ordered.  At 
that  time  more  than  two  years  from  date  of  final  receipt  and  certificate 
bad  elapsed. 

It  must  accordingly  be  held  that  said  entry  had  become  confirmed 
under  the  yjroviso  to  the  seventh  section  of  the  act  of  March  3, 1891. 

Your  office  decision  is  reversed,  and  the  entry  will  be  passed  to 
patent. 


OKLAHOMA  TOWX  I^)TS— SETTLEMENT  RIGHTS. 

AVERY  ET  AL.  r.  FREEMAN  ET  AL. 

An  inconspicnoiis  stake  neither  ou  a  corner  nor  line  of  a  town  lot  is  not  such  evi- 
dence of  settlement  and  appropriation  thereof  ns  to  defeat  a  subsequent  settle- 
ment  right  acquired  without  actual  notice  of  the  prior  settlement  claim. 

While  it  is  lawful  to  issue  a  joint  deed  to  a  town  lot  for  the  protection  of  separate 
interests  such  recognition  should  not  be  accorded  au  adverse  occupant  whose 
possession  is  secured  through  fraud  and  violence. 

The  survey  of  a  townsite  and  approval  of  the-  plat  effectually  divests  all  prior  set- 
tlement rights  asserted  by  lot  claimants  to  laud  that  may  be  included  in  streets 
and  alleys,  and  no  authority  exists  in  the  trustees  to  deed  land  thus  dedicated  to 
the  public  use. 

Secretary  Smith  to  the  Commisttioner  of  the  General  Land  Office^  April 
(J.  I.-H.)  2S^  IsitG.  *(0.  J.  W.) 

This  case  came  here  on  appeal  from  your  office  decision  and  was  con- 
sidered on  June  12,  1895,  and  your  office  decision  with  slight  modifica- 
tion was  ai)proved.  Avery  and  Meyers  have  moved  for  review  of  said 
departmental  decision,  and  as  counsel  both  for  and  against  the  motion 
have  been  heard,  the  motion  will  be  considered  without  the  usual  order 
that  it  be  entertained. 

The  motion  presents  two  well  defined  objections  to  the  decision  com- 
plained of,  one  of  these  objections  presenting  a  question  of  fact  to  be 
settled  by  reference  to  the  record,  and  the  other  a  question  of  law. 
The  question  of  fact  is  as  to  the  time  at  which  the  parties  performed 
acts  of  settlement  on  lot  12,  as  now  surveyed.    I  find  ou  examination 
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of  the  decision  of  the  townsite  board,  that  while  there  was  a  majority 
and  minority  report,  so  far  as  they  refer  to  the  time  of  Avery's  settle- 
ment, they  agree  upon  the  general  proposition  that  he  arrived  at 
Guthrie  not  later  than  1.25  o'clock  P.  M.,  and  that  he  went  without 
delay  to  the  open  ground  upon  which  he  staked  out  his  claim.  They 
do  not  undertake  to  state  the  precise  time  of  the  arrival  of  Freeman 
and  Carter. 
In  reference  to  the  time  of  their  arrival  they  say: 

From  tbe  testimony  it  is  clear  that  claimants  Freeman  and  Carter  were  each  npim 
the  ground  early  in  the  afternoon  of  April  22, 1889.  and  that  their  location  was  earlier 
than  any  other  claimant  unless' the  action  of  Avery  hereinafter  to  be  more  particu- 
larly specified  constituted  some  claim  to  lot  12,  the  lot  in  controversy. 

This  seems  to  indicate  that  the  board  was  of  opinion  that  Avery  was 
upon  some  ])art  of  the  land  embraced  in  his  claim  at  an  earlier  moment 
than  Freeman's  arrival  on  lot  12.  In  your  office  decision  of  April  17, 
1894,  there  is  no  specific  finding  as  to  the  time  of  arrival  of  the  different 
parties  on  the  day  of  the  opening.  In  the  decision  under  review  the 
Department  found  that  Freeman  arrived  by  train  at  2  o'clock  and  went 
immediately  to  the  west  half  of  lot  12  and  staked  it,  and  that  Carter 
reached  there  about  3  o'clock  and  staked  the  east  half  of  the  same  lot 
There  is  no  specific  finding  as  to  the  hour  of  Avery's  arrival  on  his 
claim,  but  in  the  body  of  the  opinion  it  is  said, — "  The  proof  clearly 
shows  that  Freeman  and  Carter  were  the  first  occupants  of  lot  12; 
that  they  made  valuable  improvements  on  it  and  maintained  tbeir 
occupancy." 

I  have  examined  the  voluminous  record  of  evidence,  and  am  of  opin- 
ion  that  Avery  reached  some  part  of  the  claim  staked  by  him  as  early 
as  ten  minutes  before  2  o'clock,  and  that  he  was  somewhere  on  his  claim 
in  advance  of  Fn^eman's  arrival  on  lot  12.  While  some  of  the  wit- 
nesses testify  that  Avery's  tent  was  erected  on  lot  12, 1  think  the  pre- 
ponderance of  the  evidence  shows  that  either  it  was  never  on  lot  12,  or 
if  so,  was  moved  off*  in  a  short  time.  Meyers,  his  co-claimant,  testifies 
(pages  42  to  43  of  record),  that  Avery's  tent  was  partly  in  the  street 
and  partly  on  lot  13.  That  before  the  survey  it  was  entirely  in  the 
street.  The  only  act  of  settlement  by  Avery  on  lot  12,  made  on  tlie 
day  of  the  oixMiing,  which  is  shown  with  any  clearness  was  the  driving 
of  one  stake  on  this  lot, .which  was  intended  to  indicate  the  northeast 
corner  of  his  staked  (;laim.  The  business  house  of  Avery  and  Meyers, 
located  on  the  soutliwest  corner  of  lot  12,  was  erected  somewhere  from 
the  10th  to  14th  of  May,  They  have  oc<5upied  it  from  that  time  and  still 
occupy  it.  Since  that  time  they  have  cut  off'  and  occupy  about  forty 
feet  of  the  south  end  of  said  lot  including  said  building.  It  is  appar- 
ent that,  unless  the  driving  of  said  stake  on  lot  12  immediately  after  liis 
arrival  on  the  22d  is  held  to  be  an  act  of  settlement,  sufficient  to  give 
notice  that  he  was  claiming  that  lot,  Avery  could  not  be  held  to  have 
settled  or  occupied  it  before  Freeman  and  Carter,  who  placed  thereon 
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plain  and  visible  marks  of  improvement  and  settlement  on  the  after- 
noon of  the  22d. 

I  am  clearly  of  opinion  that  this  inconspicnous  stake,  neither  on  a 
corner  nor  line  of  the  lot  was  not  such  evidence  of  settlement  and 
appropriation,  as  to  defeat  the  settlement  of  Freeman  and  Carter,  who 
had  no  actual  notice  that  Avery  claimed  it,  and  that  upon  their  occu- 
pancy of  part  of  the  lot,  their  rights  became  paramount  as  to  the 
whole  lot,  subject  only  to  the  qualification  that  they  should  improve  it, 
and  continue  their  occupancy  to  the  time  of  its  entry  for  townsite  pur- 
poses. The  townsite  entry  which  embraces  this  lot  was  made  August 
2,  1890.  It  is  to  be  noted  that  at  this  date  Avery  and  Meyers  were 
actual  occupants  of  the  south  forty  feet  of  said  lot,  and  unless  such 
occupancy  is  in  fraud  of  the  rights  of  Carter  and  Freeman,  they  are 
entitled  to  that  part  of  the  lot  so  actually  occupied  by  them,  and  in 
that  event.  Carter,  Freeman,  Avery  and  Meyers  would  be  entitled  to  a 
joint  deed  for  the  whole  lot,  in  which  their  respective  interest  should 
be  described.  While  it  was  held  in  the  case  of  McGrath  et  a/.,  20  L.  1)., 
543,  that, — the  execution  of  deeds  to  fractional  parts  of  surveyed  and 
numbered  lots  is  not  authorized, — it  does  not  follow  that  there  can  be 
no  recognition  of  the  interests  of  more  than  one  occupant  of  the  same 
lot.    Sec.  2387,  Revised  Statutes,  provides — 

That  whenever  any  portion  of  the  public  lands  liave  been  or  may  be  settled  upon 
and  occupied  as  a  townsite,  not  subject  to  entry  under  the  agricultural  pre-emption 
laws,  it  is  lawful  in  case  such  town  be  incorporated,  for  the  corporate  authorities 
thereof,  and  if  not  incorporated  for  the  judge  of  the  county  court  for  the  county  in 
which  said  land  is  situated  to  enter  at  the  proper  laud  office,  and  at  the  minimum 
price,  the  laud  so  settled  and  occupied,  in  trust  for  the  several  use  and  "benefit  of  the 
occupants  thereof,  accordinj;  to  their  respective  interests;  the  execution  of  which 
trust,  as  to  the  disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the  sales 
thereof,  to  be  conducted  under  such  regulations  as  may  be  prescribed  by  the  legis- 
lative authority  of  the  State  or  Territory  in  which  the  same  may  be  situated. 

Under  the  provisions  of  the  act  of  May  14,  1890,  (26  Stat.,  109),  pro- 
viding for  townsite  entries  of  lands  in  Oklahomji,  it  is  provided  that 
the  entries  may  be  made  by  the  trustees  to  be  appointed  by  the  Secre- 
tary of  the  Interior,  the  entry  to  be  made  as  near  as  may  be  under  the 
provisions  of  Sec.  2387,  supra^  and  that  after  such  entry,  the  Secretary 
of  the  Interior  shall  provide  regulations  for  the  proper  execution  of 
the  trust  by  such  trustees.  Under  this  authority  to  provide  regula- 
tions for  the  execution  of  the  trust,  it  is  lawful  to  provide  that  the 
title  to  such  surveyed  lot  shall  pass  by  one  deed,  but  not  in  such  way 
as  to  defeat  the  interest  of  an  actual  bona  fide  occupant  at  the  date  of 
the  entry,  where  there  is  more  than  one  such  occupant  of  the  lot,  but 
in  such  case  the  deed  should  be  joint,  to  the  several  occupants.  Wkere 
more  than  one  occupant  is  upon  the  same  lot  at  the  date  of  the  entry, 
they  are  not  to  be  treated  as  joint  occupants  if  the  occupancy  of  any 
one  or  more  of  them  is  shown  to  be  the  result  of  fraud  or  force  as 
against  the  rights  of  a  ho7ia  fide  occupant  of  the  same.    It  becomes 


508  DECISIONS   RELATING   TO    THE   PUBLIC   LANDa 

necessary  to  inquire  whether  or  not  Avery  and  Meyers,  who  were  actual 
occupants  of  lot  12,  with  Freeman  and  Carter,  at  tlie  date  of  the  town- 
site  entry,  were  such  occupants  by  permission  of  Freeman  and  Carter, 
or  occupants  in  their  own  right  under  such  circumstances  as  will  estop 
Freeman  and  Carter  from  asserting  their  rights  of  prior  settlement,  so 
as  to  include  in  their  claim  that  part  of  the  lot  covered  by  the  improve- 
ments of  Avery  and  Meyers.  Starting  with  the  projwsition  that  Car- 
ter and  Freeman  were  settlers  upon  lot  12  on  the  day  of  the  opening 
and  in  advance  of  either  of  the  other  parties,  it  follows  that  the  visible 
acts  of  settlement  performed  by  them  upon  a  part  of  the  lot  operated 
as  notice  of  their  claim  to  the  whole  lot,  and  was  sufficient  to  shut  it 
off  from  rightful  occupancy  by  another.  The  evidence  shows  that  they 
claimed  the  whole  lot,  and  that  Carter  as  soon  at  he  could  get  lumber 
laid  a  platform  or  foundation  for  a  building  on  the  end  of  the  lot  now 
occupied  by  Meyers  and  Avery,  but  that  the  same  was  stolen  and  pri- 
vately removed  without  his  knowledge.  The  fence  built  by  Avery 
cutting  off  part  of  the  lot  was  built  privately  in  the  night  time;  the 
erection  of  the  shoe  store  on  the  corner  of  the  lot  in  May  was  in  the 
f  ice  of  actual  notice  of  the  claim  of  the  other  parties.  While  it  is 
difficult  to  account  for  the  quiet  manner  in  which  Freeman  and  Carter 
submitted  to  these  acts  of  trespass  upon  the  lot,  and  the  mildness  of 
their  protect  against  it,  I  am  of  opinion  from  the  whole  testimony  that 
the  acts  of  Avery  and  Meyers  so  far  as  they  relate  to  occupancy  of  lot 
12,  partake  of  the  nature  of  both  force  and  fraud,  and  that  theur  occu- 
pancy does  not  under  the  circumstances  defeat  the  right  of  Freeman 
and  Carter  to  the  whole  lot.  This  would  be  sufficient  to  justify  the 
rejection  of  their  application  for  a  deed  to  the  part  of  lot  12  claimed 
by  them. 

The  question  of  law  presented  by  the  motion  for  review  remains  to 
be  considered.  The  application  of  Avery  and  Meyers  for  a  deed 
embraces  fractions  of  different  town  lots,  and  part  of  a  street  and 
alley,  and  ignores  the  survey  and  i)latting  of  tho  town  into  lots,  streets 
and  alley.  The  application  is  for  the  tract  as  staked  and  marked  by 
them  at  the  time  of  settlement,  and  their  insistence  is,  that  their  set- 
tlement rights  attached  to  the  whole  tract  as  staked,  without  reference 
to  the  subsequent  i)latting,  and  that  a  visible  act  of  settlement  upon 
any  part  of  it,  even  in  a  street,  would  extend  to  the  whole  tract. 

Tho  right  to  settle  upon  the  public  domain  for  several  distinct  pur- 
poses is  recognized.  Such  rights  depend  to  some  extent  upon  the 
purpose  for  which  the  settlement  is  made.  It  is  perfectly  apparent 
that  Avery  and  Meyers  did  not  make  their  settlement  for  ordinary  home- 
stead purposes,  but  for  business  i)urposes  to  be  carried  on  in  a  prospec- 
tive town.  The  proposition  insisted  upon  by  the  movants  was  passed 
upon  by  the  supreme  court  of  Oklahoma,  in  the  case  of  the  City  of 
Guthrie  r,  Beamer,  in  an  action  brought  by  Beamer  against  the  board 
of  townsite  trustees  and  the  City  of  Guthrie  to  compel  a  conveyance  to 
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him  by  said  trustees  of  a  parcel  of  ground  embraced  within  the  towu- 
site  of  Outhrie  and  located  on  a  portion  of  the  tract  laid  out  and  used 

for  a  public  street  in  said  city.    The  supreme  court,  in  passing  upon 
said  case,  say : 

The  riglit  of  Congress  to  dispose  of  the  public  lands  is  a  power  granted  by  the 
constitution  and  every  person  who  initiates  a  claim  to  a  portion  of  the  public  domain 
takes  such  right  subject  to  this  power  of  Congress;  and  such  power  of  disposal  con- 
tinues until  the  United  States  has  estopped  herself  to  divest  such  right  by  accept- 
ing something  of  value  from  the  claimant  and  permitting  an  entry  of  the  land  at 
the  proper  land  office.  When  the  Secretary  of  the  Interior  or  the  trustees  appointed 
by  him,  under  his  instructions,  adopted  and  approved  the  plat  of  the  town  site  of 
Guthrie,  which  the  inhabitants  had  made  long  prior  to  the  entry  of  the  land  by  the 
trustees,  the  lands  designated  as  public  streets  on  such  plat,  were  dedicated  to 
the  public  use ;  and  the  act  of  Congress  and  the  action  of  the  Secretary  under  the 
power  vested  in  him  by  said  act,  had  tbe  effect  to  divest  any  individual  interest  that 
might  have  been  asserted  to  such  portion  of  said  land,  and  Beamt>r  has  no  rights  or 
interest  in  the  public  streets,  which  can  be  conveyed  to  him,  by  the  trustees.  (Pac. 
Rep.,  Vol.  41,  p.  647). 

The  power  of  Congress  to  dispose  of  the  public  domain  being  a  con- 
stitutional power,  one  who  merely  settled  upon  it  of  his  own  motion, 
without  proceeding  through  the  proper  land  office  does  not  thereby 
acquire  any  vested  right  which  will  estop  Congress  from  dedicating 
any  part  of  it  to  public  use,  as  for  a  street  in  a  town,  but  such  right  is 
subordinate  to  this  power  of  dedication  from  its  inception  and  is  taken 
subject  to  it.  The  case  of  the  Kansas  Pac.  E.  R.  Co.  r.  Dunmeyer  (11^ 
U.  S.,  029),  presents  strongly  the  rights  of  settlers,  but  it  is  therein 
decided  that  they  do  not  attach  to  the  laud  so  as  to  bind  the  law  mak- 
ing power,  except  by  a  proceeding  through  the  proper  land  office,  that 
is  by  a  formal  entry  allowed. 

The  act  of  Congress  of  !May  14, 1890,  empowered  the  Secretary  of  the 
Interior  to  prescribe  the  rules  and  regulations  for  the  survey  of  lands 
occupied  for  townsite  purposes  into  lots,  blocks  and  alleys,  or  through 
the  trustees  to  adopt  any  survey  and  plat  which  had  previously  been 
made  by  the  inhabitants  of  the  townsites.  In  this  instance  a  survey 
and  plat,  made  by  the  inhabitants  of  Guthrie  prior  to  the  passage  of 
the  act  of  May  14,  1890,  was  alter  the  passage  of  said  act  adopted  and 
approved  by  the  Secretary  of  the  Interior,  and  alter  its  adoption  and 
approval,  any  right  which  Avery  and  ^leyers,  or  either  of  them,  may 
have  had  by  reason  of  their  settlement  made  before  the  survey  to  any 
part  of  a  street  or  alley  was  divested.  That  the  trustees  have  no  power 
to  deed  a  lot  before  the  tract  has  been  surveyed  and  platted  into  lots, 
blocks,  streets  and  alleys,  and  that  they  have  no  power  to  deed  any 
part  of  streets  or  alleys  after  such  survey,  was  decided  in  the  case  of 
McGrath  et  a/.,  20  L.  D.,  543,  before  quoted. 

No  reason  is  presented  which  requires  that  the  rule  therein  announced 
shall  be  changed,  and  the  decision  under  review  is  accordingly  reaf- 
firmed. 
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SCHOOL,  GRANT-LANDS  OF  KNOWN  MINERAL  CHARACTER. 

Frees  et  al.  r.  The  State  of  Colorado. 

Outcropping  surface  veiDS  of  coal  on  a  school  section  are  not  sufficient,  in  the  absence 
of  evidence  as  to  the  actual  value  of  the  deposit,  to  establish  the  known  mineral 
character  of  the  land,  and  except  it  from  the  operation  of  the  school  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 

28,  1896.  (P.  J.  C; 

It  is  not  deemed  necessary  for  a  decision  of  the  issue  in  tbis  contest 
to  recapitulate  all  the  record  history  of  the  tract  involved  in  this  con- 
troversy. Suffice  it  to  say  that  Benjamin  M.  Frees  and  three  other 
persons  filed  application  to  purchase  as  coal  land  Sec.  36,  T.  31  S.,  R. 
65  W.,  Pueblo,  Colorado,  land  district,  July  28,  1891.  The  local  office 
refused  this  application  because  the  land  had  been  declared  to  belong 
to  the  State  as  school  land.  On  appeal  your  office  reversed  this  action, 
and  the  Department,  by  decision  of  July  7,  1893  (L.  &  R.,  269,  p.  365). 
denied  an  application  for  certiorari  on  behalf  of  the  State  and  thus 
affirmed  your  office  judgment,  ordering  a  hearing  to  determine  the 
question  as  to  whether  the  tract  in  controversy  ^*  was  of  known  mineral 
character  ])rior  to  and  at  the  date  of  the  admission  of  the  State  to  the 
Union." 

A  hearing  was  accordingly  had  before  the  local  officers,  and  as  a 
result  they  found  that  the  contestants  had  failed  to  prove  their  claim 
that  the  section  "was  known  mineral  land  Aug.  1,  1876." 

On  ax)peal  your  office  by  letter  of  February  14, 1895,  affirmed  the 
judgment  below.  WhereuiK)n  the  mineral  claimants  prosecute  this 
appeal. 

From  an  examination  of  the  voluminous  record  I  fully  concur  in  the 
judgments  below. 

It  may  be  added  that  it  is  not  at  all  certain  from  the  testimony 
whether  any  coal  was  known  to  exist  on  Sec.  36  prior  to  August  1, 1876, 
the  date  of  the  admission  of  Colorado  to  the  Union.  But  if  all  the  testi- 
mony given  in  behalf  of  the  mineral  claimants  be  accepted  as  giving 
the  actual  condition  prior  to  that  date,  then  it  is  wholly  insufficient 
to  estiiblish  the  mineral  character  of  the  land.  The  most  that  can 
possibly  be  said  for  it  is  that  there  were  two  or  three  insignificant 
openings  on  some  surface  coal ;  the  excavations  being  sufficient  for  dem- 
onstrating whether  the  land  could  be  known  as  mineral  in  character. 
If  it  be  conceded  that  any  coal  was  hauled  from  the  section  daring 
that  period,  it  consisted  of  but  a  few  wagons  loads  taken  from  out- 
cropping surface  veins,  which  is  insufficient  to  establish  the  existence 
of  known  mines.  There  is  no  attempt  made  to  show  that  mines,  as 
such,  had  l)ecn  opened  capable  of  producing  coal  or  which  would 
characterize  the  section  as  mineral. 
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In  Colorado  Coal  Compauy  v.  United  States  (123  XJ.  S.,  307)  the 
supreme  court,  on  page  328,  say : 

It  is  not  sufficient,  in  our  opinion,  to  constitute  ''known  mines*'  of  coal,  within 
the  meaning  of  the  statute,  that  there  should  merely  be  indications  of  coal  beds  or 
coal  fields  of  greater  or  less  extent  and  of  greater  or  less  value,  as  shown  by  out- 
croppings.  The  act  of  1864  evidently  contemplates  a  distinction  between  coal  beds 
or  coal  fields  excluded  from  the  pre-emption  act  of  1841  as  ''known  mines,''  and  other 
coal  beds  or  coal  fields  not  coming  within  that  description.  We  hold,  therefore,  that 
to  constitnte  the  exemption  contemplated  by  the  pre-emption  act  under  the  head  of 
"known  mines,"  there  should  be  upon  the  land  ascertained  coal  deposits  of  such  an 
extent  and  value  as  to  make  the  land  more  valuable  to  be  worked  as  a  coal  mine, 
under  the  conditions  existing  at  the  time,  than  for  merely  agricultural  purposes. 
The  circumstance  that  there  are  surface  indications  of  the  existence  of  veins  of  coal 
does  not  constitute  a  mine.  It  does  not  even  prove  that  the  land  will  ever  be  under 
any  conditions  sufficiently  valuable  on  account  of  its  coal  deposits  to  be  worked  as 
a  mine.  A  change  in  the  conditions  occurriug  subsequently  to  the  sale,  whereby 
new  discoveries  are  made,  or  by  means  whereof  it  may  become  profitable  to  work 
the  vein  as  mines,  cannot  afiect  the  title  as  it  passed  at  the  time  of  the  sale.  The 
question  must  be  determined  according  to  the  facts  in  existence  at  the  time  of  the 
sale. 

It  is  true  the  court  in  that  case  discussed  the  question  of  known 
mines  as  used  in  the  pre-emption  law,  but  the  same  rule  would  apply 
to"  this  case  where  the  land  passed  to  the  State  for  school  imrposes 
under  grant  by  the  government  at  the  date*  of  its  admission. 

Your  judgment  is  therefore  affirmed. 


HOMESTEAl>  C  ONTKST— 1>E  ATI!  OF  ENTRYMAN. 

Makemson  r.  Snider's  Heirs. 

The  failure  of  a  homesteader  in  his  lifetime  to  establish  residence  on  the  land,  due 
time  having  elapsed  therefor  prior  to  his  death,  and  the  subsequent  failure  of 
his  heirs  to  reside  thereon,  require  the  cancellation  of  the  entry. 

Secretary  Smith  to  the  Commissioner  of  the  Oetieral  Land  Office^  April 
(J.  I.  H.)  28,  1896.  (C.  W.  P.) 

I  have  considered  the  case  of  Thomas  Makemson  v.  the  heirs  of  Bar- 
ton Snider,  deceased,  involving  the  NE.  J  of  the  SE.  J  of  section  21, 
township  22  S.,  range  24  E.,  Topeka  laud  district,  Kansas. 

On  October  11, 1889,  Barton  Snider  made  homestead  entry  of  said 
land. 

On  September  29, 1894,  Tliomas  Makemson  filed  amended  affidavit 
of  contest,  alleging  that 

Barton  Snider  died  about  January,  1893,  and  left  surviving  him  as  his  only  heirs, 
Alen  Snider,  his  son,  William  Snider,  his  son,  John  Snider,  his  son,  Rebecca  Stone, 
his  daughter,  and  Irene  Marlet,  his  daughter,  all  of  legal  age ;  that  no  administrator 
has  ever  been  appointed  for  the  estate  of  the  said  Barton  Snider;  that  said  Barton 
Snider  and  none  of  his  heirs  or  representatives  have  ever  resided  on  said  lands  since 
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making  said  entry ;  that  said  tract  is  not  settled  upon  by  said  party  as  required  by 
law ;  that  said  Barton  Snider  and  his  heirs  aforesaid  have  never  erected  any  baildin^ 
on  said  lands. 

A  hearing  was  bad  before  the  local  officers,  at  which  the  contestant 
appeared  and  submitted  proof.    The  defendants  made  default 

Upon  the  testimony  on  the  part  of  the  contestant,  the  register  and 
receivers,  on  December  6,  1894,  rendered  their  decision  that  the  home- 
stead entry  of  Barton  Snider  should  be  canceled. 

From  this  decision  no  appeal  was  taken  by  tlie  defendants,  but  when 
the  case  came  before  your  office  for  consideration,  your  office  reversed 
the  judgment  of  the  local  officers  under  Kule  48  of  Practice,  stating,  in 
your  office  decision,  tliat  the  decision  of  the  lociil  officers,  *^althoogh 
final  as  to  the  facts,  as  provided  by  Rule  48  of  Practice,  does  not  war- 
rant a  cancellation  of  the  entry." 

The  contestant  has  appealed  to  the  Department. 

The  record  shows  that  Barton  Snider  made  homestead  entry  Octo- 
ber 11,  1889;  and  the  register  and  receiver  found:  that  he  died  al>out 
the  mouth  of  December,  1892;  that  he  never  resided  on  the  land  in 
question  as  a  homestead,  and  after  his  death  none  of  his  heirs  or  legal 
representatives  resided  on  said  land  as  a  homestead;  that  it  was  rented 
out,  and  that  no  one  resided  thereon;  that  the  land  was  used  more  as 
an  adjoining  or  separate  tract  and  no  pretense  of  its  being  a  homestead 
was  ever  made;  that  in  this  respect  the  homestead  laws  have  been 
wholly  disregarded,  and,  in  their  opinion,  the  lands  were  never  taken 
for  a  homestead. 

The  heirs  of  a  deceased  homestead  entryman,  who  has  complied 
with  the  law  up  to  the  date  of  his  death,  by  continued  cultivation  of 
the  land,  for  the  remainder  of  the  prescribed  term  of  five  years,  may 
complete  the  claim  and  receive  patent  for  the  land.  They  are  not 
l:^equired  to  reside  upon  the  land.  Tauer  v.  The  Heirs  of  Walter  A. 
Mann,  4  L.  D.,  433;  Agnew  v.  Morton,  13  L.  D.,  228. 

In  Swanson  v.  Wisely's  Heir,  9  L.  D.,  31,  the  entry  was  made  March 
7, 1883,  and  the  entryman  died  August  26j  1883,  less  than  six  months 
after  the  entry  was  made.  It  was  not  shown  that  he  ever  settled  upon 
the  land',  but,  as  the  law  allowed  the  entryman  six  months  from  the 
date  of  entry  to  establish  residence,  and  as  the  testimony  faUed  to 
show  that  the  land  was  abandoned  by  the  entryman's  heir,  but  on  the 
contrary  the  testimony  showed  that  he  had  continued  to  cultivate 
the  laud,  upon  a  contest  charging  abandonment  and  failure  to  main- 
tain residence  on  the  part  of  the  entryman  and  his  heir,  the  decision 
of  the  Commissioner  dismissing  the  contest  was  affirmed. 

In  the  case  of  Stewart  t\  Jacobs,  1  L.  D.,  636,  the  entry  wag  made 
March  24, 1874,  and  the  entryman  died  June  25, 1874,  without  having: 
entered  upon  or  cultivated  the  land.  The  contest,  initiated  in  Novem- 
ber, 1877,  was  held  not  good  in  so  far  as  it  related  to  the  failure  of  the 
entryman  to  establish  residence  upon  the  land  prior  to  his  death,  which 
occurred  before  six  months  had  expired  after  entry;  but  was  sustained 
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on  account  of  the  failure  of  the  heirs  of  Jacobs  to  keep  up  a  con- 
tinuous cultivation  of  the  laud  after  the  expiration  of  the  six  months. 

In  Keid  v.  Heirs  of  Plummer,  12  L.  D.,  502,  the  contest  was  based 
upon  the  charge  that  Plummer  in  his  lifetime  never  established  a  resi- 
dence upon  the  land,  and  that  his  heirs  have  never  resided  upon,  culti- 
vated or  improved  the  land. 

Plummer  made  entry  September  29, 1885, 

The  testimony  showed  that  neither  the  entryman,  who  was  killed 
May  12, 1886,  nor  his  heirs,  ever  established  or  maintained  residence 
upon  the  land.  But  it  was  shown  that  Plummer  intended  to  reside 
upon  the  land,  but  was  prevented  from  doing  so  by  an  armed  mob,  and 
finally  murdered.  It  was  held  that,  under  such  circumstances,  his 
failure  to  establish  or  maintain  residence  on  the  land  was  excusable; 
that  his  son  was  not  required  to  reside  upon  the  land  after  his  father's 
death,  and  that  his  failure  to  cultivate  the  land  was  due  to  the  same 
cause  which  prevented  his  father  from  establishing  residence  upon  the 
land,  and  that  it  would  be  manifestly  unjust  to  hold  the  entry  for  can- 
cellation for  waut  of  such  cultivation. 

In  Brown  v.  Naylor,  14  L.  D.,  141,  it  was  held  that  a  contest  against 
the  entry  of  a  deceased  homesteader,  charging  abandonment  on  the 
part  of  the  entryman  and  his  heirs,  must  fail,  where  it  appeared  that 
the  entryman  died  prior  to  the  expiration  of  six  months  from  the  date 
of  entry,  and  the  heirs  subsequently  comply  with  the  law  in  the  mat- 
ter of  cultivation.  See  also  the  recent  case  of  Ware  v.  Wright,  22 
L.  D.,  181. 

Clearly  the  facts  found  by  the  local  officers  sustain  the  charge  in  the 
contest  affidavit,  that  Snider  in  his  lifetime  never  resided  upon  the 
land,  and  after  his  death  none  of  his  heirs  ever  resided  thereon,  and 
the  cases  I  have  cited  all  proceed  upon  the  ground  that  failure  to 
establish  and  maintain  residence  on  the  part  of  a  deceased  entryman, 
in  his  lifetime,  unless  he  dies  before  the  expiration  of  the  period  allowed 
by  the  law  for  the  establishment  of  residence,  is  good  cause  for  can- 
celing the  entry,  when  the  entry  is  contested,  after  the  entryman's 
death,  on  the  ground  of  the  entryman's  failure  to  establish  and  main- 
tain residence  upon  the  land. 

The  decision  of  your  ofQce  is,  therefore,  reversed,  and  the  entry  oi 
Barton  Snider  will  be  canceled. 
10332— VOL  22 33 
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HOMESTEAD-FINAL  PROOF— NON-RESHIENT  HEIB. 

Lawson  et  al.  V.  Waddell's  Heirs. 

A  final  homestead  affidavit  submitted  by  a  non-resident  heir  is  entitled  to  equitable 
consideration  where  executed  outside  of  the  district  and  State  in  which  tbr 
land  is  situated,  and  it  appears  that  the  affiant,  on  account  of  exd^me  age 
and  ill  health,  is  physically  unable  to  appear  before  an  officer  authorized  by 
statute  to  act  in  such  cases. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  April 

28, 1896.  (I,  D.i 

William  B.  Waddell  in  his  life  time  made  homestead  entry  for  the 
E.  J,  SE.  i  Sec.  33,  and  S.  i  S W.  J  Sec.  34,  T.  43  N.,  B.  9  W.,  Montrose 
land  district,  Colorado,  alleging  settlemeut  May  1, 1884. 

He  lived  on  the  land,  cultivating  it  and  made  improvements  ontil 
March  23, 1890,  when  he  was  found  dead  in  his  house  on  the  land. 

He  was  a  single  man,  and  his  heirs  are  a  brother  Benjamin  N.  Wad- 
dell and  a  sister,  Mrs.  Elizabeth  N.  Weaver,  both  living  in  Indiana. 

In  October,  1890,  Benjamin  N.  Waddell  wrote  to  an  attorney  in  the 
county  where  the  land  lies,  to  complete  the  entry  and  see  to  settling  op 
any  property  of  his  deceased  brother. 

On  January  20, 1891  the  intervenor,  Savignac,  went  to  Indiana  and 
paid  Benjamin  K.  Waddell  $250,  for  a  quit  claim  deed  for  his  intere^it 
in  the  laud,  and  early  in  March  1891  moved  upon  the  land,  and  be^n 
to  improve  it. 

Lawson  settled  on  the  land  May  5, 1891  knowing  of  Savignac's  claim 
and  settlement. 

Both  Savignac  and  Lawson  have  continued  to  live  there  and  improve 
the  Lnnd,  except  for  a  time  the  former  left,  taking  part  of  his  furniture 
and  lived  on  rented  land,  but  that  absence  seems  to  have  been  becaus«e 
of  frequent  interference  with  him  by  Lawson,  and  trouble  between 
them,  but  such  absence  was  temx)orary  only  and  in  no  sense  an  abandon- 
ment of  his  settlement  or  claim  to  the  land. 

March  27, 1891,  I^awson  applied  to  enter  the  land,  which  application 
was  refused  because  of  conflict  with  the  Waddell  entry,  whereupon  he 
initiated  a  contest  against  the  entry  charging  that  the  heirs  had  aban- 
doned the  land,  and  afterward  May  4, 1894  he  filed  a  supplemental  affi- 
davit charging  in  addition  to  abandonment  that  the  heirs  were  holding 
the  land  for  speculative  purposes,  and  that  Savignac  had  abandoned  tbe 
land  for  more  than  a  year. 

Savignac  meantime  had  been  permitted  to  intervene  and  filed  hii^ 
affidavit  of  contest,  claiming  settlement  March  5, 1891,  and  also  claim- 
ing to  have  bought  the  improvements  from  one  of  the  heirs. 

Two  hearings  were  had,  and  at  the  second  hearing  under  instractione 
from  this  Department  (Lawson  v.  Heirs  of  William  B.  Waddell,  Feb- 
ruary 12, 1894)  final  proof  was  offered  by  Mrs,  Weaver. 
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The  evidence  shows  that  the  entryman  had  complied  with  the  law 
and  was  entitled  to  make  his  final  proof  before  his  death. 

The  final  proof  was  accepted  by  the  local  officers,  who  also  found 
that  the  heirs  had  not  abandoned  the  entry,  and  recommended  the  dis- 
missal of  both  contests  and  the  acceptance  of  the  final  proof. 

Your  office  sustains  the  findings  of  the  local  officers  except  *' that  the 
affidavit  required  by  Sec.  2291,  Kev.  Stat.,  has  not  been  submitted  "  and 
action  on  final  proof  was  suspended  to  give  opportunity  for  such 
affidavit. 

Since  this  appeal  has  been  perfected,  such  affidavit  was  made  by  Mrs. 
Weaver  in  due  form  and  is  now  on  file  in  the  case,  but  it  was  sworn  to 
before  a  notary  public  in  the  State  of  Indiana,  and  does  not  comply 
with  the  provisions  of  the  act  of  May  26, 1890 — (26  Stat.,  121),  requiring 
ing  such  proof  to  be  made  within  the  district  where  the  land  is  situated. 

The  reason  given  for  this  is  that  Mrs.  Weaver  is  seventy-two  years 
old  and  can  only  walk  with  the  aid  of  crutches  and  is  physically  unable 
to  go  to  Colorado.  The  land  having  been  fully  earned  by  compliance 
with  the  law  by  the  entryman  during  his  life  time,  the  condition  of  the 
heir  seems  to  call  for  the  exercise  of  equitable  power,  and  the  case  is 
therefore  returned  for  consideration  with  a  view  to  accepting  her  final 
proof  affidavit.  Nancy  J.  Crews  (14  L,  D.,  687),  William  H.  Bowman 
(7  L.  D.,  18),  Rebecca  0.  Williams  (6  L.  D.,  710). 


BATLBOAD  ORANT--SCHOOi:i  IXDEMKITY  SEI-ECTIOK-APPBAL, 

Sioux  City  and  Pacific  E.  R.  Co.  t?.  Wrich. 

A  school  indenmity  selection  made  prior  to  statutory  authority  therefor  does  not 
reserve  the  land  covered  thereby  from  the  operation  of  a  railroad  grant. 

The  Secretary  of  the  Interior  is  charged  with  the  adjustment  of  railroad  grants,  and 
should  withhold  from  other  disposition  lands  granted  for  such  purpose,  even 
though  the  grantee  may  fail  to  appeal  from  an  erroneous  adverse  decision  of  the 
General  Land  Office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 

28^  1896.  (F.  W.  0.) 

I  have  considered  the  appeal  by  the  Sioax  City  and  Pacific  railroad 
company,  from  your  office  decision  of  March  4, 1895,  dismissing  its  pro- 
test against  the  issue  of  patent  upon  the  cash  entry  of  Carsten  Wrich, 
made  September  26, 1893,  under  the  provisions  of  section  5,  of  the  act 
of  March  3, 1887  (24  Stat.,  556),  covering  the  NW,  J  NE.  J,  Sec-  21, 
T.  17  N.,  B.  11  E.,  Neligh  land  district,  Nebraska. 

This  land  is  within  the  common  limits  of  the  grants  made  to  aid 
in  the  construction  of  the  Union  Pacific  and  Sioux  City  and  Pacific 
railroads. 

At  the  dates  of  the  attachment  of  rights  under  said  grants  the  land 
in  question  was,  so  for  as  the  record  before  me  shows,  free  from  adverse 
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claim  otherwise  than  tbe  school  iiidemDity  selection  made  July  1, 1853, 
which  selection  was  canceled  July  3, 1880,  there  having  been  no  statu- 
tory authority  for  the  making  of  said  selection  prior  to  February  2G. 
1859. 

This  tract  has  been  listed  by  the  Union  Pacific  railway  company, 
and  by  your  office  decision  of  November  24, 1891,  said  listing  was  Leld 
for  cancellation  and  the  claim  of  the  Sioux  City  and  Pacific  railroad 
company  was  rejected. 

Neither  company  appealed,  and  on  May  19, 1892,  the  listing  by  tbe 
Union  Pacific  was  canceled. 

On  September  25,  1893,  Wrich,  having  purchased  this  tract  of  the 
Union  Pacific  railway  company,  was  permitted  to  make  cash  entry  of 
the  land  under  the  provisions  of  section  5  of  the  act  of  March  3, 1887, 
swpra. 

The  Sioux  City  and  Pacific  railroad  company  protested  against  tie 
issue  of  patent  upon  said  entry,  urging  that  the  land  wa«  not  aubjt^ 
thereto  but  had  passed  under  the  grants  to  the  Union  Pacific  and  Sioux 
Dity  and  Pacific  railroads. 

This  protest  was  overruled  in  your  office  decision  of  March  4,  l.>&3. 
from  which  the  company  presented  an  appeal,  but  the  same  was  refnsd 
because  filed  out  of  time. 

A  petition  of  certiorari  was  then  filed,  which  was  considered  h* 
departmental  decision  of  October  18, 1895  (not  reported)  and  granted 
and  the  record  ordered  to  be  certified  to  this  Department. 

In  accordance  with  said  order  the  record  is  now  before  me. 

The  showing  made  by  the  company  in  support  of  its  petition  is  fnlly 
sustained  by  the  record,  and  in  view  of  the  decision  in  the  case  oi 
Union  Pacific  Ey.  Co.  r.  United  States  (17  L.  D.,  43),  wherein  it  was 
held  that  (syllabus) — 

A  school  indemnity  selection,  made  prior  to  atatntory  authority  thetrefor,  dofr 
not  reserve  the  land  so  selected  from  the  operation  of  a  railroad  grajit  on  defioise 
location  of  the  road, 

it  is  apparent  that  your  office  erred  in  holding  the  tract  in  questiou 
to  have  been  excepted  from  these  grants. 

In  the  case  of  Knight  v.  United  States  (142  U.  S.,  181),  it  was  held 
that — 

It  makes  no  difference  whether  the  appeal  is  in  regular  form  according  to  tb« 
established  rules  of  the  Department,  or  whether  the  Secretary  on  his  own  motion, 
knowing  that  injustice  is  about  to  be  done  by  some  action  of  the  CommiasioofT. 
takes  up  the  case  aud  disposes  of  it  in  accordance  with  law  and  justice.  The  Secret 
tary  is  the  guardian  of  the  people  of  the  United  States  over  the  pablio  lands.  Tint 
obligations  of  his  oath  of  office  oblige  him  to  see  that  the  law  is  carried  oat,  uhI 
that  none  of  the  public  domain  is  wasted  or  is  disposed  of  to  a  party  not  entitled  to  it. 

While  it  is  true  that  the  companies  failed  to  appeal  from  your  office 
decision  adverse  to  their  claimed  rights  under  their  grants,  yet  as  the 
land  is  still  within  the  jurisdiction  of  this  Department  I  am  of  the 
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opinion  that  as  the  matter  has  been  brought  to  my  attention,  the  regu- 
larity of  the  proceeding  is  not  material,  and  as  I  am  charged  under 
the  laws  with  the  adjustment  of  these  grants,  that  I  am  bound  to 
withhold  from  other  disposition  lands  falling  within  the  terms  of  the 
grants. 

I  have  therefore  to  direct  that  Wrich^s  entry  be  canceled,  unless^ 
after  due  notice  other  and  sufficient  reason  is  given  for  holding  this 
land  to  be  excepted  from  these  grants  than  the  fact  that  it  was  covered 
by  the  indemnity  State  selection. 

Your  office  decision  is  therefore  reversed. 


HOMESTEAD  ENTBT— CONELICTING  SETTLEMENT  BIGHTS. 

IBWIN  V.  If EWSON. 

If  the  parties  can  not  agree  to  a  division  of  the  land,  in  a  case  wherein  the  priority 
of  settlement  can  not  be  determined  by  the  evidence,  the  land  should  not  b» 
divided  between  them  by  a  departmental  order,  bat  the  right  of  entry  to  th« 
entire  tract  awarded  to  the  highest  bidder  of  the  two. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 
(J.  !•  H.)  ^8, 1696.  (0.  W.  P.) 

I  have  considered  the  case  of  John  W.  Irwin  against  Charles  H« 
Kewson  upon  their  cross  appeals  from  the  decision  of  your  office  of 
May  16,  1895. 

The  land  in  controversy  is  the  N W.  J  of  section  34,  T.  23  N.,  B.  2  W,^ 
Perry  land  district,  Oklahoma. 

On  September  16, 1893,  the  day  on  which  the  land  was  opened  to 
settlement,  these  parties  made  settlement  on  said  land. 

On  September  25, 1893,  Newson  made  homestead  entry,  No.  748,  of 
said  land. 

On  October  25, 1893,  John  W.  Irwin  filed  affidavit  of  contest,  alleging 
prior  settlement. 

A  hearing  was  had;  the  local  officers  recommended  the  cancellation 
of  Newson's  entry,  and  that  Irwin  be  allowed  to  make  homestead  entry 
of  the  land.    Newson  appealed. 

Your  office  rendered  a  decision  to  the  effect,  that  you  were  unable  to 
determine  who  was  the  prior  settler,  and  thought  the  case  should  be 
settled  between  the  parties,  and  that  each  of  them  should  make  entry 
of  such  legal  subdivisions  of  the  land  as  they  may  agree  upon,  and 
your  office  reversed  the  judgment  of  the  local  officers,  and  ordered 
that,  in  case  of  the  failure  of  the  parties  to  compromise,  as  above  sug- 
gested, within  sixty  days,  that  Newson's  entry  be  canceled  as  to  the 
E.  J  of  the  NW.  J  of  the  section,  and  the  right  of  entry  for  the  east 
half  be  awarded  to  Irwin. 

I  agree  with  your  office  that  the  evidence  is  so  conflicting  that  it  is 
impossible  to  decide  which  of  the  two  claimants  was  the  prior  settler; 
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but  I  cannot  agree  with  that  part  of  your  office  decision  which  directs, 
that,  in  case  of  failure  of  the  parties  to  agree  to  a  compromise  the  land 
be  divided  between  them.  I  think  that  in  such  a  case  as  this,  if  the 
parties  cannot  agree,  the  land  should  be  sold  to  the  highest  bidder  of 
the  two.    (See  Hopkins  v,  Wagner  et  aL,  21  L.  D.,  485). 

The  decision  of  your  office  is  modified  accordingly.    The  papers  are 
herewith  returned. 


EXTENSION  OF  .TIME  FOR  PAYMENT-RAILROAD  LANDS. 

WiLLLiM  Henry. 

An  extension  of  time  for  payment  may  be  granted  under  the  remedial  proyiaions  of 
the  act  of  Jnly  26, 1894,  to  a  purchaser  under  the  second  clause  of  section  3.  act 
of  September  29,  1890. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 
(J.  T.  H.)  J28^  1896.  (C.  J.  G.) 

The  land  involved  in  this  case  is  the  S.  i  of  lots  10, 11  and  12,  Sec. 
31,  T.  19  S.,  R.  14  E.,  Visalia  land  district,  California. 

On  October  17, 1894,  William  Henry  appeared  with  his  witnesses  at 
the  local  office  and  offered  final  proof  on  his  application  to  purchase 
said  laud  under  section  3  of  the  act  of  September  29, 1890  (26  StaL 
496). 

The  testimony  in  said  proof  shows  that  claimant  made  settlement  on 
this  land  in  November,  1887,  and  was  therefore  an  actual  resident 
thereon  at  the  time  of  the  act  above  mentioned. 

When  claimant's  proof  had  been  submitted,  as  appears  from  the 
report  of  the  local  office,  he  stated  that  he  had  no  money  with  which 
to  make  payment  tor  the  land.  No  further  arrangements  were  made 
at  that  time,  nor  did  claimant  apply  for  an  extension  of  time  within 
which  to  make  payment. 

Claimant  was  notified  twice,  on  November  10, 1894,  and  on  Decem- 
ber 3, 1894,  to  come  forward  and  make  payment.  On  the  latter  date 
he  was  informed  that  unless  he  made  payment  within  ten  days  his 
proof  would  be  rejected. 

On  December  28,  1894,  the  local  office  rejected  claimant's  proof 
because  ^'  no  payment  or  tender  of  payment  has  been  made  by  claimant 
for  said  land." 

On  January  24, 1896,  claimant  appealed  to  your  office  from  the  rejec- 
tion of  his  proof,  the  basis  of  said  appeal  being  that  under  the  pro- 
visions of  the  act  of  July  26,  1894  (28  Stat.,  123),  he  is  entitled  to  one 
year  from  the  date  of  proof  within  which  to  make  payment  for  the  land 
in  question. 

Claimant  accompanied  his  appeal  to  your  office  by  an  application  for 
an  extension  of  time  within  which  to  make  payment,  invoking  therein 
the  provisions  of  the  act  of  July  26,  1894. 

By  your  office  decision  of  March  20, 1895,  you  affirmed  the  action  of 


DECISIONS   RELATING   TO   THE    PUBLIC   LANDS.  519 

the  locai  office  in  rejecting  claimant's  proof,  holdiug  that  the  provisions 
of  the  act  of  July  26, 1894,  were  not  applicable  to  entries  under  the 
act  of  September  29, 1890;  that  said  act  extends  the  time  for  making 
final  proof  and  payment  on  existing  entries  only  under  the  desert  land^ 
homestead  and  pre-emption  laws. 

In  his  appeal  to  this  Department  claimant  states  that 

the  reason  of  his  application  (for  an  extension  of  time)  was  that  his  crops  failed, 
that  he  had  to  rely  upon  the  proceeds  of  his  crops  from  which  to  obtain  means  to 
euable  him  to  pay  for  said  land;  that  the  year  1894  was  a  dry  year  in  the  State  of 
California,  nnd  a  year  of  disappointments  and  failures,  and  that  crops  were  »n  entire 
failure  on  and  in  the  vicinity  of  the  land  involved,  and  that  he  did  not  realize  any- 
thing from  his  labors,  and  that  he  was  without  means  with  which  to  pay  for  the 
land. 

By  a  joint  resolution  of  Congress  of  September  30, 1890  (26  Stat., 
684),  it  was  enacted — 

That  whenever  it  shall  appear  by  the  filing  of  such  evidence  in  the  offices  of  any 
register  and  receiver  as  shall  be  prescribed  by  the  Secretary  of  the  Interior  that 
any  settler  on  the  public  lands,  by  reason  of  a  failure  of  crops  for  which  he  is  in  no 
wise  responsible,  is  unable  to  make  the  payment  on  his  homestead  or  pre-emption 
claim  required  by  law  the  Commissioner  of  the  General  Land  Office  is  hereby  author- 
ized to  extend  the  time  for  such  payment  for  not  exceeding  one  year  from  the  date 
when  the  same  becomes  due. 

The  act  of  Congress  approved  July  26,  1894,  cited  by  claimant, 
provides: 

That  the  time  of  making  final  proof  and  payment  for  all  land  located  under  the 
homestead  and  desert  land  laws  of  the  United  States,  proof  and  payment  of  which 
has  not  yet  been  made,  be,  and  the  same  is  hereby  extended  for  the  period  of  one 
year  from  the  time  proof  and  payment  would  become  due  under  existing  law. 

The  acts  above  cited  are  remedial  in  their  nature  and  were  passed 
for  the  benefit  of  settlers  on  the  public  lands  who,  by  reason  of  a  failure 
of  crops  for  which  they  are  in  no  wise  responsible,  are  unable  to  make 
the  payment*  on  their  homestead  claims. 

The  land  in  question  was  included  in  the  grant  to  the  Southern 
Pacific  Railroad  Company,  and  was  forfeited  by  the  act  of  September 
29, 1890.  There  are  two  classes  of  persons  referred  to  in  the  third 
section  of  said  act,  viz:  1.  Persons  who  "are  in  possession"  of  such 
lands,  "under  deed,  written  contract  with,  or  license  from,  the  state  or 
cori)oration  to  which  such  grant  was  made,  or  its  assignees;"  2,  per- 
sons who  ^'may  have  settled  said  lands  with  boua  fide  intent  to  secure 
title  thereto  by  purchase  from  the  State  or  corporation."  The  claimant 
in  the  case  at  bar  comes  under  the  second  class. 

Prior  to  the  act  of  Congress  approved  January  23,  1896,  it  was  held 
that  applicants  of  the  second  class  mentioned  in  section  3  of  the  act 
of  September  29^  1890,  must  show  the  same  good  faith  in  the  matter  of 
settlement  and  residence  as  those  who  make  homestead  applications 
under  the  general  laws.  Brown  v.  HinWe  (15  L.  D.,  168) ;  James  C. 
Daly  (17  L.  D.,  498);  Same,  on  review  (18  L.  D.,  571);  O'Leary  r.  Smith 
(17  L.  D.,  542);  Shafer  v.  Butler  (19  L.  D.,  486).    This  being  true  there 
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seems  to  be  no  good  reason  wby  the  remedial  benefits  of  the  act  of 
July  26, 1894,  should  not  extend  to  this  class  of  eutrymen  under  the 
act  of  September  29, 1890. 

There  is  nothing  in  the  act  of  July  26, 1894,  directly  excluding  this 
class  of  entry  men  from  the  benefits  of  said  act;  on  the  contrary-  the 
remedial  provision  being  directed  to  ^^all  land  located  under  the  home- 
stead •  .  •  •  laws  of  the  United  States"  would  seem  to  include  just  such 
entrymen.  As  previously  shown  the  same  requirements  are  imposed 
upon  this  class  of  entrymen  as  upon  those  who  enter  under  the  general 
laws.  The  only  difference  seems  to  be  in  the  manner  of  obtaining 
title. 

There  seems  to  be  no  question  that  claimant  has  been  guilty  of  neg- 
ligence, so  far  as  neglect  to  take  some  action  when  notified  by  thehieal 
office  is  concerned.  His  explanations  are  not  entirely  satisfactory,  but 
among  them  he  claims  ignorance  of  the  law.  One  James  E.  Bhoads 
made  homestead  application  for  the  land  in  question  on  November  iM, 
1894.  But  notwithstanding  this  adverse  application  and  claimanr's 
seeming  negligence,  I  am  disposed  to  award  him  the  benefit  of  the  act 
of  July  26,  1894,  in  view  of  the  fact  that  he  has  shown  good  faitb  in 
other  respects. 

The  testimony  shows  that  claimant  has  valuable  improvements  on 
this  land  and  has  about  twenty  acres  under  cultivation. 

Your  office  decision  is  accordingly  reversed,  claimant's  proof  will  be 
accepted  and  he  will  be  allowed  to  make  payment  of  the  fees  and 
purchase  money,  unless  some  other  objection  shall  appear. 


ARID  LANDS-SETTLEMENT  RI6HIS. 

Sjune  Bondbson. 

The  act  of  October  2, 1888,  proTiding  for  the  withdrawal  of  arid  lands  did  not  con- 
template the  impairment  of  rights  acquired  prior  to  its  passage  through  boni 
fide  settlement  and  ocoupancy,  and  it  therefore  follows  that  a  pre-emption  ^t- 
tlement  and  filing  made  prior  to  the  date  of  said  act  may  be  carried  to  entry  sod 
patent  subsequently  thereto. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 
(J.  I.  H.)  28j  1896.  (J.  L) 

This  case  involves  lots  1  and  2  of  section  24,  T.  15  S.,  E.  43  E.,  con- 
taining 52.30  acres  of  land  in  Blackfoot  land  district,  Idaho.  It  couies 
before  this  Department  upon  the  appeal  of  Sjune  Bondeson  firom  your 
office  decision  of  January  9,  1891,  which  is  in  the  following  words: 

January  9, 1891. 
Register  and  Receiver,  Blackfoot ,  Idaho* 

Okntlemen:  By  letter  "E^^  of  July  8,  1890,  pursuant  to  the  order  of  the  Hon. 
Secretary  of  the  Interior,  township  15  8.,  range  43  £.,  with  other  lands  were  reserved 
for  the  site  of  a  reservoir.  Under  the  act  of  August  30, 1890,  thiB  reservation  took 
effect  October  2,  18«8. 
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Pre-emption  cash  entry  of  SJnne  Bondenson;  No.  816,  for  lots  1,  and  2,  section  24, 
made  Novemb^  20, 1889,  subsequent  to  such  reservation  is  therefore  illegal,  the  land 
not  being  subject  to  entry.  Said  entry  is  therefore  held  for  cancellation  as  illegal. 
See  case  of  Henry  Bolton  of  this  date.  So  advise  Sjnne  Bordenson,  allowing  him  60 
days  for  appeal. 

Respectfully,  W.  M.  Stone, 

AeHslani  Commiasioner, 

The  '* letter  'E'  of  July  8, 1890,^  referred  to  in  said  decision  cannot 

be  found  in  your  office.    There  is  foond  however  a  letter  "  E  "  of  August 

5,  1889,  which  is  in  the  following  words: 

August  5, 1889. 
Rbgistkr  and  Receiver,  U,  S.  Land  Office,  Blackfoot,  Idaho, 

Gentubmen  :  Enclosed  herewith  is  a  copy  of  a  letter,  dated  Jnly  19,  1889,  from 
J.  W.  Powell,  Director  of  the  U.  S.  Geological  Sarvey,  addressed  to  the  Secretary  of 
the  Interior,  reporting  that  the  site  of  Bear  Lake,  located  mainly  in  Bear  Lake 
connty,  Idaho,  had  been  selected  as  a  reseryoir  site,  together  with  all  lauds  situated 
within  two  statute  miles  of  the  borders  of  said  lake  at  high  water. 

The  Director  recommends  that  all  public  lands  within  the  described  limits  be  with- 
drawn from  entry  and  settlement. 

Under  date  of  Jnly  26th  last  the  Secretary  of  the  Interior  directed  this  office  to 
instruct  you  not  to  allow  further  entries  or  filings  on  the  lands  named  in  said  letter. 

In  compliance  with  departmental  directions  yon  are  hereby  instructed  to  comply 
with  the  recommendation  of  the  Director  of  the  U.  S.  Geological  Survey,  as  approved 
by  the  Secretary  of  the  Interior,  said  recommendation  to  be  effective  on  and  after 
July  19th  last. 

Pleaae  acknowledge  receipt. 

Very  respectfully,  (Signed)  W.  M.  Stone, 

Acting  CommisHaner, 

It  is  shown  by  the  record  before  me  that  Sjune  Bondeson  filed  his 
pre-emption  declaratory  statement  No.  246,  for  the  52.30  acres  of  land 
aforesaid,  on  March  28, 1888,  alleging  settlement  on  March  24, 1888. 
On  November  18,  1889,  after  due  publication,  Bondeson  made  his  final 
proof  and  payment,  and  procured  final  certificate  for  said  lots  No.  816, 
dated  November  20, 1889. 

It  was  proved,  and  it  is  not  questioned,  that  Bondeson  made  his 
settlement  on  March  24, 1888,  and  began  to  build  his  improvements, 
which  consist  of  a  dwelling  house,  stable,  stock  yard  and  corral,  fenc- 
ing and  irrigating  ditch,  valued  at  $500  or  $600;  that  on  March  1, 1889, 
he  moved  his  family,  consisting  of  a  wife  and  five  children  upon  the 
premises,  and  has  ever  since  maintained  thereon  continuous  residence 
and  cultivation;  and  that  he  has  equipped  his  farm  with  agricultural 
implements,  household  and  kitchen  furniture,  five  horses,  fifteen  head 
of  cattle,  ten  sheep,  pigs  and  chickens,  cats  and  dogs,  and  other  domes- 
tic comforts  of  a  thrifty  farmer.  These  two  lots  according  to  the  offi- 
cial map  lie  on  the  west  shore  of  Bear  Lake,  and  are  therefore  within 
the  limits  of  the  reservation  for  a  reservoir  site  ma<le  by  the  letter  of 
August  5, 1889  above  quoted. 

Seven  months  after  Bondeson  made  his  settlement,  to  wit:  on  Octo- 
ber 2, 1888  (25  Statutes  527),  Congress  enacted  as  follows: 

And  all  the  land  which  may  hereafter  be  designated  or  selected  by  such  United 
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states  (Geolojrical)  surveys  for  -sites  for  reservoirs,  ditches  or  canals  for  Irrigation 
purposes;  and  all  lauds  made  susceptible  of  irrigation  by  such  reservoirs,  ditcbcn  or 
canals,  are  from  this  time  henceforth  hereby  reserved  from  sale  as  the  property  of 
the  United  States,  and  shall  not  be  subject  after  the  passage  of  this  act,  to  entry, 
settlement  or  occupation  until  further  provided  by  law. 

This  act  does  not  seem  to  affect  Bondeson's  settlement  and  occupa- 
tion prior  to  its  passage. 

The  first  Land  Office  circular  under  this  act  was  issued  Augnt^t  o, 
1889,  and  was  published  in  9  L.  D.,  282.  It  instructed  the  local  officera 
as  follows : 

You  will  therefore  immediately  cancel  all  filings  made  since  October  2,  18{^.  on 
such  sites  for  reservoirs,  ditches  or  canals  for  irrigating  purposes,  and  all  lands  that 
may  be  susceptible  of  irrigation  by  such  reservoirs,  ditches  or  canals,  whether  made 
by  individuals  or  corporations,  and  you  will  hereafter  receive  no  filings  upon  any 
such  lauds. 

This  did  not  affect  Bondeson's  filing  which  was  made  before  October 
2,  1888.  As  stated  above,  on  November  18, 1889,  he  made  his  final 
proof  and  consummated  his  pre-emption  cash  entry. 

By  the  act  of  August  30, 1890  (26  Statutes,  391),  Congress  repealed 
so  much  of  the  act  of  October  2, 1888  aforesaid,  as  withdrew  from  set- 
tlement and  occupation  ^^all  lands  made  susceptible  of  irrigation  by 
such  reservoirs,  ditches  or  canals;"  but  re-enacted : 

That  reservoir  sites  heretofore  located  or  selected  shall  remain  segregated  aod 
reserved  from  entry  or  settlement,  as  provided  by  said  act,  nntil  otherwise  provided 
by  law;  and  reservoir  sites  hereafter  located  or  selected  on  public  landashaU  in  likfi 
manner  be  reserved  from  the  date  of  the  location  or  selection  thereof. 

This  act  plainly  implies  that  the  reservations  for  reservoir  sites  made 
prior  to  the  act  were  to  take  effect  as  of  October  2, 1888;  and  that  Con- 
gress knowing  the  construction  which  the  J^epartment  had  placed  upon 
the  former  act,  intended  to  ratify  and  confirm  it. 

By  section  17  of  the  act  of  March  3, 1891,  Congress  enacted— 

That  reservoir  sites  located  or  selected,  and  to  be  located  and  selected  under  the 
provisions  of  the  (act  of  October  2,  1888,  25  Statutes,  527),  and  the  amendmenU 
thereto,  shall  be  restricted  to  and  shall  contain  only  so  mach  laud  as  is  actually  net*- 
essary  for  the  construction  and  maintenance  of  reservoirs ;  exclnding  so  far  as  practi- 
cable lands  occupied  by  actual  settlers  at  the  date  of  the  location  of  said  ref«ervoir». 

Bondeson,  as  an  actual  settler,  was  occupying  the  laud  in  controver^^y 
at  the  date  of  the  location  of  the  Bear  Lake  reservoir  in  July  ISSil. 
His  land  would  therefore  be  excluded  from  the  site  of  said  reservoir  by 
the  act  aforesaid,  "  so  far  as  practicable.'' 

But  Bondeson's  rights  as  a  preemptor  in  March  1888,  and  as  a  cash 
entryman  in  November,  1889,  antedate  said  act.  Congress  did  not  intend 
by  the  act  of  October  2,  1888,  to  impair  the  rights  which  had  accrued 
prior  to  its  passage,  by  reason  of  bona  fide  settlement  and  occupancy. 
^*  Shall  not  be  subject  after  the  passage  of  this  act  to  entry,  settle- 
ment or  occupation"  are  the  words  of  the  statute;  and  they  plainly 
imply  a  recognition  of  the  rights  incident  to  occupation,  settlement  or 
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entry  prior  to  the  passage  of  the  act.  Such  was  the  coutemporaneous 
construction  of  the  Land  Department. 

The  case  of  Emilio  Torres  (17  L.  D.,  341),  differs  from  the  case  now 
under  consideration,  in  that,  Torres  made  his  settlement  and  filing  more 
than  three  years  after  the  passage  of  the  act  of  October  2,  1888;  while 
Bondeson  made  his  settlement  and  filing  seven  months  before  its 
passage. 

For  the  foregoing  reasons  your  office  decision  of  January  9, 1891,  is 
reversed  so  liar  as  it  affects  Bondeson-s  pre-emption  cash  entry  No.  816 
of  lots  1  and  2  of  section  24,  T.  15  S.,  B.  43  E.,  containing  52.30  acres; 
and  said  entry  will  be  held  intact,  and  be  patented. 


PBIVATE  laANB  CLAIMS-SMALL  HOLDIN^GS* 

cieculab. 

Department  op  the  Intebiob, 

General  Land  Office, 
Washington^  D.  0.,  March  25^  1896. 
Eeoisters  and  Eegeiyers, 

United  States  Land  Offices  in  the 

Territories  of  New  Mexico^  Arizona  and  Utah^ 

and  the  States  of  Colorado^  Nevada  &  Wyoming. 

Gentlemen  :  Referring  to  the  circular  of  instructions  of  September 
18, 1S95  (21 L.  D.,  157),  in  relation  to  claims  arising  under  the  sixteenth 
and  aeyenteenth  sections  of  the  act  of  March  3, 1891  (26  Stats.,  854), 
as  amended  by  the  act  of  February  21, 1893  (27  Stats.,  470),  you  are 
directed  to  require  the  claimant  in  each  of  such  cases  to  publish  notice 
of  his  intention  to  submit  proof  of  his  occupation  and  possession  of 
the  land  included  in  his  claim,  in  accordance  with  the  requirements  oi 
said  act,  under  the  same  terms  and  restrictions  as  govern  publication 
of  notice  in  homestead  cases. 

These  instructions  only  apply  to  cases  wherein  proof  is  hereafter 
submitted,  and  will  not  have  a  retroactive  eft'ect. 

The  form  of  notice  should  follow,  as  nearly  as  practicable,  that  in 
homestead  cases,  with  the  necessary  alterations  to  indicate  the  char- 
acter of  the  claim  and  of  the  proof  to  be  submitted. 
Very  respectfully, 

S.  W.  Lamoreux, 

Commissioner. 
Approved, 

Jno.  M.  Eeynolds, 

Acting  Secretary. 
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PRIVATE  LAND  CLAIMS-SMALL  HOLDINGS. 

circular. 

Department  of  the  Interior, 

General  Land  Office, 

Washington^  D.  C,  May  1, 1896, 
Eegisters  and  Eeceiyers, 

United  States  Land  Offices  in  the 

Territories  of  New  Mexico  and  Arizona^  and 

the  States  of  Colora^o^  Utah^  Nevada^  and  Wyoming. 

Gentlemen:  The  circular  of  March  26, 1896,  reqairiDg  pablication 
of  notice  of  intention  to  sabinit  proof  on  claims  arising  under  the  six- 
teenth and  seventeenth  sections  of  the  act  of  March  3,  1891  (26  Stat. 
854),  as  amended  by  the  act  of  February  21, 1893  (27  Stat.,  470),  is  sc 
far  modified  that  publication  of  notice  will  not  be  required  in  cases 
where  the  aggregate  area  claimed  is  less  than  forty  acres. 

Very  respectfully, 

B.  W.  Lamoreux, 

Oonmissi&ner. 
Approved, 

Hoke  Smith^ 

Secretary. 

INBIAN  LANDS-LEATE  of  ABSENCE-FENAIi  PBOOV. 

circular. 

Department  of  the  Interior, 

General  Land  Office, 

Washington^  D.  C,  May  7, 18%. 
Beoisters  and  Receivers, 

Chamberlain^  Huron,  Mitchellj  Pierre^ 

Rapid  City,  and  Watertotcn,  South  Dakota, 

Gentlemen  :  Your  attention  is  called  to  the  Act  of  Oongress,  ap- 
proved February  26,  1896  (Public — No.  27),  which  provides — 

That  all  settlers  who  made  settlement  under  the  homestead  laws  upon  lands  in  the 
Tankton  Indian  Reservation,  in  the  State  of  South  Dakota,  during  the  year  eighteen 
hundred  and  ninety-five  are  hereby  granted  leave  of  absence  fVom  snch  homestetd 
for  one  year  from  and  after  the  date  of  this  act,  and  that  by  such  absence  snch 
homestead  settler  shall  not  lose  nor  forfeit  any  right  whatever:  Prwided,  That  the 
settler  shall  not  receive  credit  upon  the  period  of  actual  residence  required  by  law 
for  the  time  he  is  absent. 

Sec.  2.  That  any  snch  homestead  settler  may  avail  himself  of  the  benefits  of  thia 
act  by  filing  a  notice  with  the  local  laud  ofiice  describing  his  land  and  date  of  settle- 
ment thereon,  which  notice  shall  be  signed  by  the  settler  and  attested  by  the  regis- 
ter of  the  land  ofiice. 

See.  3.  That  the  time  for  making  final  proof  and  payment  for  all  lands  located 
under  the  homestead  laws  of  the  United  States  upon  any  lands  of  an}*  former  Indian 
reservation  in  the  State  of  South  Dakota,  be,  and  the  same  is  hereby,  extended  foe 
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the  period  of  one  year  from  the  time  proof  and  payment  would  hecome  dae  under 
existing  laws. 

It  will  be  observed  that  sections  1  and  2  apply  only  to  parties  who 
made  homestead  settlement  in  1895,  upon  the  lauds  ceded  by  the  Yank- 
ton tribe  of  Sioux  Indians  which  were  opened  to  settlement  May  21, 
1895,  by  the  President's  proclamation  of  May  16, 1895,  issued  under  the 
act  of  August  15, 1894  (28  Stat.,  314-819),  and  which  are  embraced  in 
the  Mitchell  land  district;  that  any  party  availing  himself  of  the  priv- 
ilege conferred  by  section  1,  does  so  on  condition  that  the  time  of  his 
actual  absence  thereunder  will  not  be  credited  on  the  period  of  resi- 
dence required  by  law;  that  the  leave  of  absence  granted  by  said  sec- 
tion 1,  being  for  one  year  from  and  after  the  date  of  the  act,  a  settler 
may  begin  his  absence  at  any  time  during  such  year  by  filing  the  notice 
as  required  by  section  2,  but  in  no  case  can  any  leave  of  absence  under 
this  act  extend  beyond  the  expiration  of  one  year  from  February  26, 1896, 
the  date  of  the  act.    Section  2  is  not  construed  by  this  office  to  mean 
that  a  settler  must  necessarily  appear  in  person  at  the  district  office  to 
sign  and  file  his  notice.    A  notice  received  by  mail  or  otherwise,  may 
be  approved  by  the  register.    In  every  case  the  register  will  see  that 
the  notice  conforms  to  the  requirements  of  said  section  2  as  to  the 
description  of  the  land  and  date  of  settlement  and  he  will  note  thereon 
the  date  upon  which  it  is  filed  and  make  such  notes  on  the  records  of 
your  office  for  your  future  guidance  as  will  indicate  the  time  the  settler 
will  be  actually  absent  from  his  homestead,  and  thereafter  transmit 
the  notice  to  this  office  to  be  filed  with  the  entry  papers. 

Section  3,  referring  to  all  lands  of  any  former  Indian  reservation  in 
South  Dakota,  extends  the  time  for  making  final  proof  and  payment 
on  homestead  entries  (existing  on  the  date  of  the  approval  of  the  act) 
for  one  year  from  the  time  such  proof  and  payment  would  otherwise 
become  due.  Under  existing  law  a  homestead  entrymau  who  can  show 
five  years'  compliance  with  the  law  can  make  and  file  his  final  proof  in 
the  proper  district  office  at  any  time  prior  to  the  expiration  of  seven 
years  from  the  date  of  his  original  entry,  or  eight  years,  if  his  original  , 
entry  was  made  on  or  prior  to  July  26, 1894  (See  act  of  July  26,  1894, 
28  Stat.,  123).  Therefore  final  proof  and  payment  for  lands  referred 
to  by  this  section,  where  the  entries  were  made  subsequent  to  July  26, 
1894,  and  before  or  on  February  26, 1896,  will  not  be  due  until  eight 
years  from  dates  of  the  respective  entries,  and  not  until  nine  years 
where  the  entries  were  made  on  or  prior  to  July  26, 1894.  Claimants 
affected  by  this  section  will  be  notified  relative  to  the  statutory  period 
and  the  expiration  thereof,  according  to  forms  4-343  and  4-344,  prop- 
erly  modified. 

Very  respectfully,  &  W.  Lamobeux, 

Commissioner^ 
Approved, 

Wm.  H.  Sims, 

Acting  Secretary. 
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TEMBER  CULTURE  FINAL  PROOF— ACT  OF  MARCH  4,  1806. 

8.  Lizzie  Guernsey. 

Under  the  act  of  March  4, 1896,  the  personal  evidence  of  a  timber  culture  entrymaii, 
on  the  submission  of  final  proof,  may  be  taken  before  a  United  States  court 
commissioner,  or  a  clerk  of  any  court  of  record,  anywhere  in  the  United  States, 
and  the  provisions  of  said  act  are  properly  applicable  in  a  case  wherein  final 
action  has  not  been  taken  on  the  proof  submitted. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  May 

13y  1896.  (0.  J.  W.) 

On  June  25,  1884,  S.  Lizzie  Guernsey  made  timber  culture  entry  No. 
5453,  for  the  NW.  i  Sec.  20,  T.  112  N.,  R.  77  W.,  Pierre,  South  Dakota. 
On  November  25, 1893,  she  offered  final  proof  and  obtained  final  cer- 
tificate No.  225.  On  November  27, 1894,  your  ofiice  rejected  said  final 
proof,  for  the  reason  that  her  final  proof,  as  to  her  own  testimony,  was 
made  before  George  B.  Brooks,  United  States  circuit  court  commissioner 
for  the  eastern  district  of  Michigan,  and  outside  said  land  district,  aud 
held  her  final  certificate  for  cancellation. 

She  moved  in  your  office  for  review  of  said  decision,  and  on  March 
14, 1895,  your  office,  considering  said  motion,  reaffirmed  your  former 
decision. 

Guernsey  has  appealed  from  your  office  decision,  and  the  same  is 
now  before  me. 

It  is  insisted  that  under  section  2^94,  Revised  Statutes  of  the  United 
States,  as  amended  by  act  approved  May  20, 1890,  her  proof  was  properly 
taken,  and  it  was  error  to  reject  it.  In  the  case  of  Edward  Bowker 
(11  L.  D.,  361)  this  section  as  amended  was  construed,  and  it  was  held 
that  the  proof  could  only  be  made  before  the  officers  named,  in  the 
county  or  district  where  the  land  is  situated.  The  construction  now 
contended  for  is  not  without  great  force  and  reason,  but  the  case  above 
quoted  must  control. 

The  act  construed  in  said  case  embraces  affidavits  required  under 
the  homestead,  preemption,  timber  culture  and  desert  land  laws.  The 
law  as  construed  therein  is  still  applicable  to  all  affidavits  required  to 
be  made  under  homestead,  pre-emption  and  desert  land  laws,  but  by  a 
recent  act  of  Congress,  approved  March  4, 1896,  the  personal  affidavit 
of  a  timber  culture  claimant  is  taken  without  this  rule,  and  such  affi- 
davits may  now  be  made  before  the  officers  in  said  act  named  anywhere 
in  the  United  States.    Said  act  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  timber-culture  claimants  shall  not  be  required, 
in  making  final  proof,  to  appear  at  the  land  office  to  which  proof  is  to  be  presented,  or 
before  an  officer  designated  by  the  act  of  May  twenty-sixth,  eighteen  hundred  and 
ninety,  within  the  county  in  which  the  laud  is  situated;  but  such  claimant  may  have 
his  or  her  personal  evidence  taken  by  a  United  States  court  commissioner  or  a  clerk 
of  any  court  of  record  under  such  rules  and  regulations  M  the  Secretary  of  the 
Interior  may  prescribe. 
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The  rejected  personal  affidavit  of  Miss  Guernsey  is  one  required  by 
the  timber  culture  laws  and  the  regulations  thereunder,  and  is  there- 
fore the  character  of  affidavit  which  by  act  of  Congress  above  quoted 
is  taken  from  under  the  rule  in  the  case  of  Edward  Bowker.  It  is  true 
Avheu  your  office  rejected  said  affidavit  said  act  of  Congress  had  not 
been  passed,  and  your  office  decision  was  in  accordance  with  the  rule 
in  force,  but  said  decision  had  reference  only  to  the  admissibility  of  the 
evidence,  and  the  legal  obstacle  in  the  way  of  its  admission  having 
been  removed  by  Congress,  before  final  action  on  her  proof,  said  affi- 
davit may  now  be  accepted.  The  only  objection  to  her  final  proof  being 
the  alleged  defect  in  her  affidavit,  your  office  decision  is  reversed;  said 
final  proof  accepted,  and  final  certificate  No.  225,  held  to  be  valid  and 
intact. 


MIXING  CLAIM— AI>VKRSE  Jl'DIC'IAL  PROC'EEIJIXGS. 

Clipper  Mining  Company. 

A  snit  pendiDg  on  an  adrerse  claim  operates  to  oiiHt  the  Department  of  all  jurisdic- 
tion over  the  matters  involved  therein^  even  thongh  the  jndicial  proceediugs  rest 
on  a  claim  wherein  the  application  for  patent  has  been  denied  by  the  Department. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

13,  189fi,  (P.  J.  C.) 

The  record  before  me  shows  that  the  Clipper  Mining  Company  on 
August  31,  1893,  made  application  for  patent  for  the  Capitol,  Cliijper, 
Congress  and  Castle  lode  claims,  lot  No.  6905,  Leadville,  Colorado,  land 
district,  and  that  during  the  period  of  publication  adverse  claims  were 
filed,  among  them  one  by  A.  D.  Searl  et  aL,  alleging  conflict  with  the 
Searl  placer  claim.  Suits  were  instituted,  but  all  were  dismissed  except 
the  Searl  placer.  Thereupon  the  applicant  ai)i)lied  to  purchase  the 
land  claimed.  The  local  officers  rejected  this  application  and  returned 
the  purchase  money  for  the  reason  that  there  was  nothing  on  file  to 
show  that  the  suit  of  Searl  et  ah,  had  been  finally  determined  and 
disposed  of. 

The  applicant  appealed,  and  your  office  by  letter  of  April  27,  1895, 
affirmed  the  action,  whereupon  this  appeal  is  prosecuted,  assigning 
error  as  follows : 

1.  It  was  error  for  the  Commissioner  to  hold  thnt  M.  A.  No.  4359,  iti  snhject  to  the 
Searl  placer,  the  latter  having  no  standing  before  this  Department 

2.  It  was  error  for  the  local  office  to  receive  the  so  called  adverse  claim,  offered  by 
the  Searl  placer  claimants,  as  an  adverse  claim,  but  said  paper  should  have  been 
received  and  filed  as  a  protest. 

3.  There  being  no  pending  application  by  the  placer  claimants,  an  application  to 
ent-er  as  a  lode  claim  is  always  in  order,  the  only  question  being  as  to  width  of  the 
loda  claims. 

It  seems  that  application  for  patent  for  the  Searl  placer  was  made  in 
1882.    A  hearing  was  had  ^<to  ascertain  the  character  of  the  laud  and 


528  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

the  status  of  all  existing  claims."  As  a  resalt  of  that  bearing,  the 
application  for  patent  was  rejected  by  the  local  officers,  your  office  sus- 
tained that  action,  and  the  Department  affirmed  your  office  judgment. 
(Searl  Placer,  11  L.  D.,  441.) 

It  is  contended  by  counsel  for  applicant  that  the  judgment  in  the 
Searl  placer  '^was  a  complete  and  final  adjudication;"  that  the  land 
embraced  therein  was  not  placer  ground,  and  could  not  be  entered  as 
such,  hence  the  adverse  claim  tiled  by  Searl  et  aZ.,  based  as  it  is  upon 
land  for  which  application  for  patent  has  been  rejected,  ought  not  to  be 
accepted  by  tlie  Department  as  a  legal  or  proper  adverse  claim,  and  its 
application  should  be  received  and  patent  issue  notwithstanding. 

It  is  not  deemed  necessary  to  entea*  into  an  extended  discussion  of 
the  propositions  suggested  by  counsel.  It  is  sufficient  for  the  purpose 
of  disposing  of  this  case  to  say  that  so  far  as  the  record  here  shows  the 
Department  is  ousted  of  all  jurisdiction  until  the  case  now  in  court  is 
finally  disposed  of.  Under  the  provisions  of  section  2326,  when  the 
adverse  claim  is  tiled  all  proceedings  in  the  Department  *' shall  be 
stayed  until  the  controversy  shall  have  been  settled  or  decided  by  a 
court  of  competent  jurisdiction." 

Last  Chance  Mining  Co.  v.  Tyler  Mining  Co.,  157  U.  S.,  683;  Rich- 
mond Mining  Co.  r.  Rose,  114  U.  S.,  576;  Jamie  Lee  Lode  i\  Little  Fore- 
paugh  Lode,  11  L.  D.,  391;  Reed  i\  Hoyt,  1  L.  D.,  603. 

The  judgment  of  the  Department  in  the  Searl  Placer  case  went  only 
to  the  extent  of  rejecting  the  application  for  patent.  The  Department 
did  not  assume  to  declare  the  location  of  the  placer  void,  as  contended 
by  counsel,  nor  did  the  judgment  affect  the  possessory  rights  of  the 
contestant  to  it. 

Your  office  judgment  is  affirmed. 


ITOMKSTKAI)  KNTIIY— MAKUIEO  WOMAX— UKSIDEXCE. 

WlLHELMINA  ROTH. 

The  rule  that  separate  settleraeut  claims  cannot  be  maintained  by  husband  and  wife 
at  the  same  time  on  different  tracts,  will  not  <1efeat  equitable  action  on  a  home- 
stea<l  entry  made  by  a  single  woDian,  who,  prior  to  the  completion  of  her  claim, 
marries  a  man  having  an  unperfected  homestead  entry,  if,  at  such  time,  the  period 
of  residence  under  his  claim  authorized  the  submission  uf  final  proof  thereon. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  May 
(J.  L  H.)  13,  1896.  (E.  M.  R.) 

This  case  involves  the  NB.  i  of  Sec.  32,  T.  23  S.,  R.  38  W.,  Dodge 
City  land  district,  Kansas. 

The  record  shows  that  on  July  19, 1887,  Wilhelmina  Roth,  then  Wil- 
helmina  Huber,  made  homestead  entry.  Garden  City  series,  for  the 
above  described  tract. 

The  record  shows  that  on  August  4, 1894,  Wilhelmina  Roth  made 
final  proof,  after  the  usual  published  notice,  for  the  tract  covered  by 
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her  entry,  which,  on  September  21, 1894,  was  rejected  by  the  local  office. 
Fpon  appeal,  your  office  decision  of  December  4^  1894,  affirmed  the 
action  of  the  local  officers. 

It  appears  that  on  July  29, 1891,  the  appellant  was  married  to  Wil- 
lielm  Roth,  who  had  on  May  15, 1886,  made  homestead  entry  f6r  tbe 
NW.  i  of  Sec.  32,  T.  23  S.,  B.  38  W.,  and  final  certificate  therein  issued 
May  31, 1803.  Patent  issued  on  March  23, 1894,  to  Wilhelm  Johann 
Both.  The  final  proof  submitted  by  the  appellant  on  August  4, 1894^ 
was  rejected  by  your  office  and  the  local  office  for  the  reason  that  resi- 
dence could  not  be  maintained  by  husband  and  wife  on  separate  tracts 
at  the  same  time. 

In  the  final  proof  of  the  appellant  it  is  shown  that  she  established 
actual  residence  on  the  land  in  September,  1887,  and  has  resided  thereon 
ever  since.  The  improvements  consist  of  a  frame  house  twenty  four 
by  twenty  eight  feet,  shingle  roof,  granary  twenty  by  twenty  feet,  frame, 
shingle  roof  and  stone  floor,  a  stable  fourteen  by  twenty  feet;  four  acres 
fenced  with  barbed  wire,  and  about  thirty-two  acres  under  cultivation, 
the  improvements  altogether  being  valued  at  $600. 

In  the  foregoing  recital  it  appears  that  Wilhelm  Both  made  entry  on 
May  15, 1886,  and,  therefore,  at  the  date  of  his  marriage,  July  21, 1891, 
to  the  appellant  he  had  been  residing  upon  his  claim  for  a  period  of 
over  five  years,  and  his  wife  had  been  residing  upon  the  land  covered 
by  her  entry  for  something  over  four  years. 

The  Department  has  frequently  held  that  separate  claims  by  hus- 
band and  wife  can  not  be  maintained  by  each  continuing  a  separate  resi- 
dence upon  the  tracts  respectively  claimed.  In  this  case,  thougb,  it  is 
to  be  noted,  that  the  husband  had  earned  his  claim  by  residence  prior 
to  the  marriage ;  he  remained,  however,  on  his  separate  claim  until  the 
receipt  of  final  certificate,  evidently  through  a  mistaken  view  of  the 
law  which  led  him  to  think  such  continued  residence  necessary.  At 
the  same  time  his  wife  continued  her  residence  upon  her  claim. 

While  the  general  rule  is  that  the  residence  of  the  wife  is  presumed 
to  be  that  of  her  husband,  in  this  case,  in  view  of  all  the  circumstances, 
and  of  the  full  compliance  with  the  law  by  the  husband,  and  of  the 
manifest  good  faith  on  the  part  of  both  parties,  I  am  of  the  opinion 
that  the  equities  of  appellant  are  such  as  are  entitled  to  recognition. 
I  have,  therefore,  to  direct  that  the  case  be  referred  to  the  board  of 
equitable  abjudication  on  the  ground  that  she  resided  in  good  faith 
upon  the  tract  claimed  by  her,  and  that  she  should  not  be  made  to 
suffer  by  the  mistake  of  her  husband  in  the  interpretation  of  the  law 
applicable  to  his  claim.  As  her  proof  was  not  made  within  the  seven 
years  it  will  be  necessary,  for  this  reason  also,  that  the  case  go  to  the 

board. 
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ETIDENCB— PRACTICE— REHEARINO* 

Benesh  V.  Kalashek. 

An  objection  to  the  admissibility  of  e^idence  comes  too  late  when  raised  for  the 
first  time  on  appeal. 

A  certified  copy  of  an  indictment,  verdict,  and  sentence,  are  properly  admissible  as 
evidence  tending  to  establish  a  charge  embraced  in  the  issues  tried  and  deter- 
mined in  the  prior  criminal  proceeding. 

A  rehearing  will  not  be  granted  to  give  a  party  an  opportunity  to  impeach  or  dis- 
credit the  witnesses  of  the  opposite  party,  especially  where  it  is  not  even 
alleged  that  the  evidence  thus  sought  to  be  introduced  is  newly  discovered. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  May 

13, 1896.  (E.  B.,  Jr.) 

On  November  17,  1892,  Frank  Benesh  initiated  a  contest  against 
homestead  entry  Ko.  15:10,  made  by  Frank  Kalasliek  May  24,  1889,  for 
the  E.  i  of  the  NW.  J  and  lots  1  and  2  of  Sec.  18,  T.  11  N.,  R.  4  W., 
Oklahoma  City,  Oklalioma,  land  district,  charging  that  ^Hhe  said 
Frank  Kalashek  did  enter  upon  and  occupy  a  portion  of  the  lands 
declared  open  to  entry  and  settlement  by  the  act  of  Congress,  March 
2, 1889,  and  the  President's  proclamation  of  March  23, 1889,  prior  to 
12  o'clock,  noon,  of  April  22,  1889,  and  subsequent  to  March  2, 1889, 
4M)ntrary  to  law."  Thereupon  a  hearing  was  duly  ordered,  due  notice 
thereof  given,  and  the  case  went  to  trial  August  8,  1893,  at  which  the 
•contestant  was  present  in  person  and  by  counsel,  and  the  contestee  by 
counsel  only. 

The  contestant  rested  the  submission  of  his  evidence  in  chief  August 
9th,  and  the  case  was  continued  until  the  following  day,  August  10, 
1893,  on  which  counsel  for  Kalashek  moved  for  a  continuance  of  tbe 
case,  for  sixty  days  on  the  grounds  of  the  absence  of  his  client  from  the 
Territory  "under  judicial  restraint"  being  "confined  in  the  United 
States  prison  at  Lansing,  Kansas,"  and  thereby  "  unable  to  attend  in 
])erson  and  give  his  testimony  in  said  case,"  that  his  testimony,  and  a 
certified  copy  of  his  testimony  "  given  in  the  case  of  the  United  States 
V.  Lemuel  Perry,  and  the  United  States  v,  Anton  Caha  "  were  material 
and  important  to  the  issue  in  this  case,  and  that  counsel  was  not  aware 
of  the  materiality  of  this  testimony  until  contestant  had  closed  his  case 
and  could  not  therefore  safely  proceed  with  the  introduction  of  testi- 
mony. Contestant  at  once  agreed  to  the  filing  of  all  testimony  of  record 
in  the  cases  of  United  States  v.  Perry  and  United  States  v.  Caba  as 
evidence  at  any  time  within  sixty  days,  or  after  that  time,  if  in  the 
judgment  of  the  local  ofQcers  "  due  diligence  has  been  used  by  defend- 
ant to  procure  same,"  and  moved  that  the  case  be  closed  subject  to  such 
agreement,  which  motion  was  sustained,  and  the  motion  for  continuance 
otherwise  overruled ;  and  on  October  12, 1893,  no  such  testimony  having 
Jbeen  filed,  tlie  local  officers  closed  the  <  ase. 

On  March  31, 1894,  the  local  office  decided  that  the  evidence  sustained 
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the  charge  of  the  contestant  and  recommended  the  cancellation  of  the 
said  entry,  and  that  contestant  be  awarded  the  preference  right  o| 
entry.  April  23TAy  following,  contestee,  by  his  attorney,  moved  for  a 
rehearing  of  the  case,  which  having  been  overmled  by  the  local  office, 
be  duly  appealed.  The  decision  of  your  office  under  date  April  3, 1895, 
affirmed  the  action  and  decision  of  the  local  office,  throughout,  and 
held  the  entry  for  cancellation,  E^lashek  brings  his  appeal  here, 
assigning  as  error,  generally,  that  the  decision  of  your  office  is  against 
the  law  and  evidence  and,  in  addition,  as  follows: 

In  finding  affirmatively  tbat  the  local  office  had  committed  no  error  in  their  action 
on  the  following  substantial  allegations  of  error  in  the  appeal  of  the  defendant 
from  the  decision  of  the  register  and  receiver  to  the  Commissioner  of  the  General 
Land  Office: 

(a)  In  refdsing  and  overruling  a  motion  for  continuance. 

(h)  In  admitting  oral  testimony  to  establish  facts  alleged  to  exist  in  the  record. 

(c)  In  admitting  the  record  of  the  case  of  the  U.  S.  V8,  Kalashek  and  considering 
it  as  evidence  in  the  case. 

(d)  In  reqniring  Kalashek  to  proceed  with  the  trial  after  his  enforced  absence  was 
shown  and  prematurely  closing  the  case. 

(e)  In  making  the  case  special  and  deciding  it  out  of  its  regular  order,  thereby 
preventing  an  application  to  have  the  case  re-opened  before  a  decision  was  rendered. 

(/)  In  denying  a  re-hearing  on  the  showing  made. 

At  the  hearing  of  the  case  before  the  local  office  the  contestant  put 
in  evidence  a  duly  certified  copy  of  the  indictment,  verdict  of  guilty 
and  sentence  of  Kalashek  for  perjury,  in  the  case  of  United  States  v. 
Kalashek,  in  the  district  court  of  the  United  States  for  the  district  of 
Kansas;  the  perjury  consisting,  as  shown  by  said  certified  copy,  in  his 
falsely  swearing  in  the  case  of  Anton  Hauck  v,  William  Robert  Wil- 
liams, before  the  local  land  office  at  Kingfisher,  Oklahoma  Territory, 
that  himself  (Kalashek)  and  said  Hauck  did  not  enter  the  Oklahoma 
country  until  after  12  o'clock,  noon,  of  the  22nd  of  April,  1889,  whereas, 
in  truth  and  in  fact,  they  both  entered  said  country  long  prior  to  that 
hoar  and  subsequent  to  March  23, 1889. 

Two  witnesses  at  the  hearing,  one  of  whom  was  said  Hauck,  testified 
to  seeing  Kalashek  within  the  Oklahoma  country,  at  Baymoud's  sod 
house  near  the  land,  on  the  morning  of  April  22, 1889,  several  hours 
before  noon;  two  others  testified  to  admissions  by  Kalashek  of  similar 
import  made  out  of  court;  and  two  others,  in  addition  to  one  of  those 
last  above  mentioned,  three  in  all,  testified  to  hearing  Kalashek  admit 
to  the  same  effect  under  oath  while  a  witness  in  the  case  of  United 
States  V.  Gaha  in  the  United  States  district  court  at  Wichita,  Kansas, 
in  March,  1893. 

Considering,  now,  the  alleged  errors  of  the  local  officers,  above 
quoted,  the  record  shows  that  the  motion  for  continuance  was  granted 
except  as  to  testimony,  other  than  that  alleged  of  record,  of  Kalashek, 
who  was  then  incarcerated  in  the  Kansas  State  Penitentiary  under 
sentence  March  31, 1893,  for  the  term  of  one  year  and  one  day,  upon 
conviction  of  perjury  hereinbefore  indicated,  and  who  could  not  there- 
fore have  testified  orally  at  the  hearing  within  the  sixty  day's  coutinu- 
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auce  asked  (Par.  6,  Bale  20  of  Practice).  Furthermore,  the  motion  did 
not  set  out  the  facts  to  which  he  would  testify  if  present  (Paragraph 
3,  Id.).  There  had  been  ample  time  between  the  personal  notice,  May 
11, 1893,  to  Kalashek,  and  the  date  of  the  hearing,  to  have  taken  his 
deposition  under  the  Eules  (23  and  24),  No  application  was  made  at 
any  time  to  take  it.  Under  all  the  circumstances,  and  in  view  of  con- 
testants evidence,  I  am  of  opinion  that  contestee's  case  was  not  preju- 
diced by  the  overruling  of  his  said  motion. 

The  ''oral  testimony"  claimed  to  have  been  improperly  admitted  is 
that  relating  to  Kalashek's  admissions  as  a  witness  in  the  said  case  of 
United  States  v.  Oaha,  it  being  assumed,  apparently,  by  contestee  that 
his  testimony  in  that  case  formed  part  of  the  record  of  the  court 
therein.  As  the  judgment  of  the  court  in  that  case  appears  to  have 
been  acquiesced  in  without  appeal  or  writ  of  certiorari,  there  is  no  foun- 
dation for  the  above  assumption.  But,  even  if  Kalashek's  testimony 
were  of  record  in  that  case,  so  that  the  same  or  a  certified  copy  thereof 
might  have  been  introduced  in  evidence,  he  cannot  now  be  heard  to 
assign  the  admission  of  said  ''oral  testimony"  as  error,  on  appeal,  for 
the  reason  that  he  did  not  object  to  it  as  secondary  evidence  when  it 
was  offered. 

The  certified  copy  of  the  said  indictment,  verdict  and  sentence  were 
clearly  admissible  as  evidence  tending  to  show  the  truth  of  the  charge 
of  '^soonerism"  against  Kalashek. 

What  has  been  already  said  herein  in  the  matter  of  the  motion  for 
continuance  sufficiently  disposes  of  the  specification  as  to  requiring 
Kalashek  to  proceed  with  his  case.  It  does  not  appear  that  the  case 
was  prematurely  closed  before  the  local  office. 

It  does  not  appear  that  the  case  was  made  special  nor  decided  out  of 
its  order. 

One  ground  urged  in  the  motion  for  rehearing  before  the  local  office 
was  that,  if  granted  opportunity  contestee  would  impeach  and  contra- 
dict the  witnesses  who  testified  to  his  presence  in  Oklahoma  Territory 
on  the  morning  of  April  22, 1889.  No  reaaon  is  suggested  why  con- 
testee's witnesses,  saving  only  himself,  were  not  brought  forward  at 
the  hearing.  It  is  well  settled  that  a  rehearing  will  not  be  granted 
simply  to  give  a  party  opportunity  to  impeach  or  discredit  witnesses 
of  the  opposite  party,  and  especially  when  it  is  not  even  alleged  that 
the  testimony  thus  sought  to  be  introduced  is  newly  discovered  (Sutton 
et  aU  V.  Abrams,  7  L.  D.,  136).  The  other  grounds  for  this  motion 
were  incorporated  in  the  alleged  errors  which  I  have  already  sufficiently 
considered.    The  local  office  properly  overruled  this  motion. 

The  evidence  abundantly  sustains  the  charge  made  by  the  contestant. 
Kalashek  was  disqualified  to  make  said  entry  by  reason  of  his  violation 
of  the  act  of  March  2, 1889,  and  the  President's  proclamation  in  pur- 
suance thereof,  in  entering  the  Territory  of  Oklahoma  on  the  morning 
of  April  22, 1889.  The  decision  of  your  office  is  affirmed.  His  entry 
will  be  canceled  and  Benesh  be  given  the  preference  right  of  entry. 
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OKLAHOMA  HOMESTEAD-COMMUTATION, 

Guy  M,  Hatfield. 

The  non-townsite  affidavit,  form  4-102c,  required  in  the  case  of  an  Oklahoma  home- 
stead commuted  under  section  21,  act  of  May  2,  1890,  though  not  expressly  pro- 
vided for  in  said  act,  is  a  proper  regulation  in  the  execution  thereof;  and  the 
affidavit  thus  required  should  he  executed  within  the  county  or  district  where 
the  laud  is  situated. 

Secretary  Smith  to  the  Commissioner  of  the  Oenerdl  Land  Office^  May 
^  13,  1896.  (0.  J.  W.) 

On  October  14, 1893,  Guy  M.  Hatfield  made  application,  Ko.  1677,  to 
enter  the  SB.  J  of  Sec.  15,  T.  20  N.,  R.  9  W.,  Oklahoma,  under  section 
2290,  Eevised  Statutes. 

December  11, 1894,  he  gave  notice  of  his  intention  to  submit  commu- 
tation proof,  and  on  January  24, 1895,  such  proof  was  submitted,  and 
final  certificate  Ko.  14  was  issued.  The  non-townsite  affidavit  (form 
4-102c),  required  to  be  filed  in  cases  of  commuted  homestead  entries  in 
Oklahoma,  was  omitted. 

April  11, 1895,  your  office,  by  letter  "  C  "  of  that  date,  instructed  the 
register  and  receiver  to  notify  Hatfield  of  said  omission,  and  to  allow 
him  sixty  days  within  which  to  file  said  affidavit,  and  that  upon  failure 
to  do  so  his  entry  would  be  canceled,  without  further  notice. 

On  May  6,  1895,  Hatfield  appealed  from  said  decision,  and  at  the 
same  time  made  an  affidavit  before  a  notary  public,  in  Benton  county, 
Arkansas,  in  which  he  states  that  he  made  said  entry  for  agricultural 
purposes,  and  that  it  was  not  then  used  for  a  towusite,  and  is  not  now 
soused. 

On  the  20th  of  January,  1896,  having  obtained  one  of  the  printed 
forms  used  in  such  cases,  he  filled  the  blanks  and  made  the  required 
oath  before  the  county  clerk  of  Benton  county,  Arkansas. 

Two  questions  are  presented  by  the  appeal : 

1st.  Has  the  Commissioner  of  the  General  Land  Office  authority  to 
require  the  filing  of  a  nontownsite  affidavit  as  a  part  of  the  commuta- 
tion proof,  under  Sec.  21  of  act  of  May  2, 1890  (26  Stat.,  81). 

2d.  If  he  has,  is  the  affidavit  now  submitted  a  compliance  with  said 
requirement! 

By  letter  "C  of  May  9, 1891  (Vol.  75,  Oklahoma  letter-press  copy- 
book,  page  399),  your  office  ordered  registers  and  receivers  in  Oklahoma 
to  require  applicants  to  commute  homestead  entries  to  file  non-townsite 
affidavits,  and  furnish  them  with  blank  form  4-102c. 

While  said  act  of  May  2, 1890,  contained  no  express  authority  for 
issuing  such  order,  the  law  provided  a  method  for  commuting  a  home- 
stead to  a  cash  entry  for  townsite  purposes  at  ten  dollars  per  acre, 
while  for  strictly  homestead  purposes,  the  commutation  price  was  much 
Jess.    Without  some  such  regulation  as  the  one  in  question,  the  law 
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authorizing  commutation  of  homestead  entries  for  townsite  purposes 
could  be  abused  and  evaded,  and  frauds  practiced  upon  the  govern- 
ment. The  power  to  provide  against  the  evasion  of  the  law,  by  neces- 
sary and  reasonable  regulations  in  its  execution,  is  implied,  where  the 
exercise  of  such  power  is  not  violative  of,  or  inconsistent  with  the  law 
itself.  The  order  in  question  is  a  reasonable  one,  not  inconsistent  with 
the  law,  but  in  furtherance  of  its  purpose,  and  will  have  the  force  and 
effect  of  law  until  revoked. 

This  disposes  of  the  appeal,  and  the  question  remains,  is  the  affidavit 
now  offered  a  compliance  with  the  law  and  said  order. 

This  question  is  answered  in  the  case  of  Edward  Bowker  (11  L.  D., 
361),  wherein  it  is  held,  that  such  affidavits  must  be  made  inside  of  the 
county  or  district  where  the  land  is  situated. 

Your  office  decision  is  accordingly  approved,  with  the  modification, 
that  Hatfield  will  be  allowed  sixty  days  fiK>m  notice  of  this  decision 
within  which  to  file  the  required  affidavit. 


BATLROAB  GRANT—KEIilNQUISnMElTTs 
GBAFF  V.  PASOHOLD  ET  AL. 

The  relinquishment  by  a  railroad  company  of  a  tract  falling  within  the  terms  of  its 
grant  can  not  be  accepted,  if  prior  thereto  the  company  has  parted  with  its  title 
to  said  land. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 
(J.  I.  H.)  13, 1896.  (W.  M.  W.) 

I  have  considered  the  appeal  of  Joseph  Oraff,  Sr.,  from  your  office 
decision  of  September  7, 1895,  rejecting  his  application  to  make  home- 
stead entry  for  the  E.  i  of  the  NW.  i  of  Sec.  29,  T.  7  N.,  R.  7  E.,  Lin- 
coin,  Nebraska,  land  district. 

This  tract  is  within  the  twenty  mile  limits  of  the  grant  to  the  Bur- 
lington and  Missouri  Kiver  Bailroad  Company  under  the  act  of  July  2, 
18G4  (13  Stat.,  356),  south  of  its  road  and  opposite  that  part  of  the 
road  which  was  definitely  located  June  22, 1865.  At  date  of  definite 
location  the  records  of  your  office  show  no  entry  or  filing  upon  said 
land. 

On  June  5,  1871,  George  A.  Mohrenstricker  made  homestead  entry 
for  the  tract,  which  was  canceled  by  relinquishment  January  22,  1872. 

On  February  26,  1872,  L.  G.  Herman  Mahn  made  homestead  entry 
for  said  tract.  Said  entry  was  canceled  by  your  office  December  1^ 
1873. 

On  March  17, 1874,  John  Krause  made  homestead  entry  for  it,  which 
entry  was  canceled  by  your  office  July  16, 1875. 

On  February  17, 1888,  Adolph  H,  Wessel  made  homestead  applica- 
tion to  enter  said  tract. 
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On  February  9, 1892,  Christian  Pa«chold  made  application  to  enter 
said  tract  as  an  additional  homestead. 

On  Febraary  23, 1894,  Joseph  Oraff,  Sr.,  made  application  to  enter 
said  tract  under  the  homestead  law. 

On  February  20, 1894,  Seibelt  Poppenga  made  application  to  enter 
said  tract  under  the  homestead  law,  and  also  to  contest  the  right  of 
Pascbold  to  enter  the  land  in  question. 

Each  of  these  applications  was  rejected  by  the  local  officers  on  the 
ground  that  it  conflicted  with  the  grant  to  the  railroad  company. 

Each  of  the  applicants  appealed. 

On  September  13,  1894,  your  office  held  that  the  land  in  question 
passed  to  the  railroad  company  under  its  grant,  and  is  not  subject  to 
entry,  and,  therefore,  affirmed  the  judgments  of  the  local  officers  reject-* 
ing  each  of  said  applications. 

The  applicants  to  enter  appealed  to  the  Department. 

While  the  appeals  were  pending  here,  and  before  the  cases  were 
reached  for  disposition  in  their  order,  on  August  13,  1895,  Messrs. 
Thompson  and  Slater  addressed  to  you  a  letter,  as  follows: 

IIOD.  S.  W.  LAMOREUXy 

CammisHoner  of  the  General  Land  Office^ 

Washington,  D,  C, 

Sir  :  We  haye  the  honor  to  respectfully  refer  to  your  letter,  dated  September  13^ 

18M,  Division  F.,  ititials  J.  8.  J.,  and  to  your  letter  of  February  12,  1895,  same 

diTision,  initials  J.  F.  S.    We  beg  leave  to  waive  the  ri^ht  of  the  Burlington  and 

Missouri  Biver  Railroad  Company  to  said  land  in  favor  of  Christian  Pasoholdi  and 

to  request  that  it  be  patented  to  said  Christian  Paschold. 

Very  respectfully, 

Thompson  &,  Slater, 

Attorney 9  B.  j-  M.  R,  R,  C0, 

This  letter  was  transmitted  to  the  Department,  and  on  Angnst  19^ 
1895y  its  receipt  was  acknowledged,  and  thereupon  the  papers  were 
returned  to  your  office  without  departmental  action. 

On  September  7, 1895,  your  office  accepted  the  company's  waiver  of 
its  right  to  the  land,  without  admitting  its  right  to  waive  in  favor  of 
any  particular  person,  and,  after  referring  to  certain  affidavits  filed  in 
the  cases,  held  that 

none  of  the  parties  acquired  any  right  under  their  respective  applications,  made  at 
a  time  when  the  land  was  not  subject  to  entry,  and  that  now,  the  bar  to  entry  hav- 
ing been  removed  by  the  company's  waiver  of  its  right,  Paschold  has  the  superior 
right  to  enter  and  should  be  permitted  to  do  so  upon  making  application  in  due  form.. 

Orafi'  appeals. 

One  of  the  errors  assigned  is  as  follows: 

5.  The  Commissioner  erred  in  deciding  that  Paschold  has  the  superior  right  to 
enter  and  should  be  permitted  to  do  so  upon  making  application  in  due  form,  for  the- 
reason  that  the  question  of  the  right  of  said  parties,  or  any  of  them,  to  make  new 
entry,  according  to  law,  was  not  before  the  Commissioner  for  determination  and 
the  Commissioner  had  no  right  to  determine  said  question. 
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The  holding  of  your  office  that  noue  of  the  parties  acquired  any 
rights  ander  their  respective  applications  wa^  anquestiouably  right* 
The  fnrther  holding  that  Paschold  has  the  superior  right  to  make  entry 
of  the  land  in  the  future,  in  case  he  may  see  fit  to  make  proper  applica- 
tion therefor,  is  clearly  erroneous. 

The  most  important  question,  however,  is,  whether  the  land  in  ques- 
tion is,  under  its  present  status,  subject  to  entry  and  disposition  under 
the  public  laud  laws.  This  question  must  be  determined  before  any 
steps  can  properly  be  taken  toward  such  disposition. 

The  alleged  relinquishment  of  the  railroad  company  does  not  run  to 
the  United  States.  It  is  not  signed  by  any  officer  of  the  railroad  com- 
pany. It  is  signed  by  a  firm  of  attorneys,  who  are  not  shown  to  have 
authority  from  the  company  to  convey  real  estate.  It  only  relinquishes 
the  land  in  favor  of  Christian  Paschold,  and  requests  tbat  it  be  pat- 
ented to  him.  After  the  case  was  returned  to  your  office  viz.,  on  Sep- 
tember 6,  1895,  the  same  attorneys  addressed  another  letter  to  you, 
inclosing  the  affidavit  of  Joseph  Hansel  and  Ernest  Ehrlich,  and  saying : 

The  said  oompany,  in  view  of  the  fact  that  Paschold  is  in  possession  of  the  land 
and  has  made  valuable  improvements,  does  not  make  claim  to  said  land.  The  com- 
pany is  aware  of  the  fact  that  this  land  is  within  the  limits  of  its  grant,  but  desires 
to  protect  the  settlers  and  its  patrons,  and  therefore  waives  all  of  its  right«i  in  favor 
of  the  said  Christian  Paschold,  and  reqnests  that  a  patent  be  issued  to  him  at  an 
early  day. 

The  affidavit  of  Hansel  and  Ehrlich,  forwarded  with  this  letter, 
shows  that  on  October  19, 1893,  Adolph  Wessel  purchased  the  west 
half  of  the  land  in  question  for  the  sum  of  8G00,*  that  Wessel  made 
quit«  a  number  of  payments  upon  said  land  to  said  railroad  company, 
and  afterward  sold  by  written  contract  all  his  right,  title,  claim,  interest 
and  demand  to  said  land  to  Christian  Paschold;  that  on  the  19th  day 
of  October,  1893,  Christian  Paschold  purchased  from  the  railroad  com- 
pany the  east  hsdf  of  the  land  in  question,  and  agreed  to  pay  $600  for 
it;  that  he 

paid  said  company  the  sum  of  $60.00,  and  took  their  contract  in  writing  at  that  date, 
which  is  No.  22,540,  and  the  same  is  signed  by  J.  J.  McFarlaud,  Commissioner:  A.  A. 
Mead,  Secretary. 

There  is  also  an  affidavit  of  Christian  Paschold  in  the  record  before 
me,  which  refers  to  the  above-mentioned  contracts  of  purchase  from  the 
railroad  company,  varying  only  as  to  their  date,  which  he  says  was 
October  19, 1883.  He  also  sets  out  a  copy  of  the  agreement  between 
Adolph  H.  Wessel  and  said  Paschold,  wherein  Wessel,  in  consideration 
of  $1,000,  sold  to  Paschold: 

The  east  one  half  of  the  east  one  half  (£.  i  of  the  E.  |)  of  the  northwest  quarter 
(N\V.  i)  and  the  west  half  of  the  east  half  ( W.  }  of  the  E.  i)  of  the  northwest  quar- 
ter (NW.  i),  all  of  section  twenty-nine  (29)  town  seven  (7)  range  seven  (7),  east  of 
the  6th  P.  M.,  containing;  acres  more  or  less. 
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This  land  has  never  been  patented  to  the  railroad  company.  The 
granting  act,  section  19  of  the  act  of  July  2, 1864  (13  Stat.,  356-364), 
provides: 

That  for  the  pnrpoee  of  aidiDg  in  the  constmotion  of  raid  road,  there  be,  and 
hereby  is,  granl«d  to  the  said  Bnrlington  and  Missoori  River  Railroad  Company, 
every  alternate  section  of  public  land  (excepting  mineral  lands  as  provided  in  this 
act)  deeinpaated  by  odd  numbers,  to  the  amonnt  of  ten  alternate  sections  per  mile  on 
each  aide  of  said  road,  on  the  line  thereof,  and  not  sold,  reserved,  or  otherwise  dia- 
poeed  of  by  the  United  States,  and  to  which  a  pre-emption  or  homestead  claim  may 
not  have  attached  at  the  time  the  line  of  said  road  is  definitely  fixed. 

This  language  clearly  imports  a  present  grant,  and  although  the 
20th  section  of  the  act  provides  for  the  issuance  of  patents  to  lauds 
granted  by  it,  I  am  of  opinion  that  the  granting  act  itself  passed  such 
a  title  to  the  company  to  the  land  in  question  as  to  require  a  formal 
conveyance  or  waiver  by  the  company  through  the  action  of  an  officer 
or  agent  of  the  company  who  has  the  power  to  convey  it»  real  estate. 
There  is  nothing  to  show  that  Thompson  and  Slater,  who  filed  the 
company's  waiver,  were  such  officers  or  agents  of  the  company,  or  had 
the  power  to  convey  its  real  estate. 

The  relinquishment  or  waiver  of  the  company's  rights  under  the 
grants  if  it  were  made  in  due  form  by  a  comi)etent  officer  of  the  com- 
pany, could  not  be  accepted  by  the  government  as  the  matter  now 
stands,  tor  the  reason  that  it  appears  that  the  company,  through  its 
authorized  officers,  has  sold  the  land  in  question,  and  whatever  right 
the  company  had  to  it  under  its  grant  is  vested  in  Paschold.  Under 
such  circumstances,  it  is  clear  that  the  land  depairtment  cannot  acquire 
jurisdiction  to  hear  and  determine  controversies  respecting  the  land,  or 
dispose  of  it  under  the  public  land  laws,  for  the  reason  that  the  land 
involved  is  not  public  laud  of  the  United  States. 

For  the  foregoing  reasons,  your  office  decision  of  September  7, 1895, 
is  reversed.  And  your  office  decision  of  September  13, 1894,  in  so  far 
as  it  holds  that  the  land  in  question  is  not  subject  to  entry,  and  its 
action  re^feoting  the  applications  of  Adolph  H.  Wessel,  Christian 
Pasohold,  Joseph  Graff,  Sr.,  and  Seibelt  Poppenga  to  enter  said  laud, 
is  hereby  affirmed. 

HOMESTEAJ>  ENTRT-FIXAL.  PROOF-BESIDENCB. 

William  B.  IJoss. 

Temporary  absences  oooasioued  by  the  bomestecwler's  physical  incapacity  to  per- 
BODHlly  improve  and  cnltivate  the  land  do  not  impeach  the  good  faith  of  his 
residence. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

13^  1896.  (A.  E.) 

In  this  case  William  B.  Koss  made  homestead  entry  on  March  8, 
1887;  for  the  SW.  i.  Sec.  28,  Tp.  30  S.,  R.  45  W.,  Lamar,  Colorado.    On 
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November  4, 1893,  Ross  submitted  final  proof;  as  this  showed  that  he 
had  been  absent  from  the  land  keeping  a  hotel,  lie  was  called  npon  by 
yoar  office  letter  of  July  23, 1894,  to  furnish  an  affidavit-,  duly  corrob- 
orated, definitely  stating  the  number  and  duration  of  his  absences  and 
why  he  had  cultivated  the  land  for  two  seasons  only.  The  answer  of 
Boss  not  being  deemed  sufficient  to  excuse  his  failure  to  live  upon  the 
land  continuously,  your  office,  on  November  8, 1894,  held  the  entry  for 
cancellation. 

From  this  Ross  appealed,  and  with  his  appeal  files  an  addional  affi- 
davit. This,  together  with  the  proof,  shows  that  Ross  used  the  land 
the  first  three  seasons  for  grazing  purposes;  that  he  has  placed  upon 
the  land  improvements  to  the  value  of  $1,200,  consisting  of  sod  house, 
frame  house,  frame  barn,  buggy  shed,  cattle  shed,  corral,  eighty  acres 
under  three  wire  fence,  sixty  acres  of  breaking,  and  seventy-five  forest 
trees;  that  he  broke  four  acres  the  first  year,  twenty  in  1892,  and  sixty 
in  1893;  that  he  is  a  man  over  sixty  years  of  age,  and  an  invalid  and 
unable  to  do  hard  labor;  that  when  he  settled  on  the  land  it  was  sixty 
miles  from  the  nearest  railroad,  and  he  engaged  in  the  hotel  business  in 
order  to  obtain  money  with  which  to  improve  and  cultivate  his  claim; 
that  he  has  maintained  no  other  legal  residence  but  on  the  land  since 
1887,  and  has  not  voted  in  any  other  precinct.  He  likewise  shows  that 
he  has  used  the  land  for  agricultural  pnq)oses  each  year  since  entry. 

The  continuous  improvement  and  cultivation  of  this  land  by  Rosa, 
the  fact  that  he  was  compelled  to  work  at  some  other  occupation 
because  of  his  inability  to  perform  manual  labor,  his  adhering  to  the 
land  as  his  place  of  legal  residence,  all  indicate  his  good  faith  and 
practical  compliance  with  the  homestead  law.  His  absences  were  only 
occasioned  by  the  necessities  of  the  case.  Being  physically  incapaci* 
tated  to  personally  perform  acts  of  cultivation  and  improvement,  it 
was  no  violation  of  the  spirit  of  the  homestead  act  for  him  to  engage 
in  other  works  when  the  proceeds  of  said  work  were  used  to  fulfill  the 
acts  which  the  law  required.  All  the  actions  of  Ross  in  this  case,  in 
and  about  his  claim,  indicate  good  faith,  and  the  results  show  despite 
great  difficulties  a  substantial  and  even  successful  compliance  with 
the  law. 

In  view  of  these  facts,  your  office  decision  is  reversed,  and  you  will 
accept  the  final  proof  and  pass  the  entry  to  patent. 


COAL  LAND-PllOTEST— ASSIGXMEXT— RELrNQUISHMENT. 

OuiMETTE  V.  O'Connor. 

On  the  offer  of  final  proof  under  a  coal  declaratory  statement,  and  the  appearance 
of  an  adverne  claimant  wbo  protests  against  the  allowance  of  said  proof,  the 
protestant  should  not  be  required  to  introduce  testimony  if  the  final  proof  at 
submitted  is  clearly  insnfiicient  under  the  regulations. 

The  purchaser  of  the  improvements  made  by  a  prior  claimant  under  a  coal  declara- 
tory statement  acquires  no  priority  of  right  thereby,  if  an  assignment  of  the 
right  to  purchase  from  the  government  liiis  not  been  made  as  provided  in  par- 
agraph 37  of  the  regulations  of  July  31,  1882. 


DECISIONS  EELATING   TO   THE   PUBLIC   LANDS.  539 

On  the  Tclinqnishment  of  a  coal  declaratory  statement  the  improTements  made 
thereunder  inure  to  the  benefit  of  a  valid  adverse  claim  then  asserted  for  the 
tract  involved. 

Sections  2348  and  2349,  R.  S.,  do  not  require  that  a  coal  claimant  must  have  opened  a 
mine  on  the  land  at  the  time  of  filing  a  declaratory  statement  therefor. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

13^  1896.  (J.  A.) 

The  land  involved  herein  is  the  K  J  of  the  NW.  J  of  Sec.  22,  T.  19  N., 
B.  6  E.,  Olympia,  Washington,  land  district. 

Charles  S.  Bridges  filed  coal  declaratory  statement  for  said  tract 
Aagust  28, 1893.  April  7, 1894,  Jeremiah  O'Connor  filed  a  coal  declar- 
atory statement  alleging  that  he  came  into  possession  of  the  land 
March  21, 1894,  but  failing  to  state  whether  he  had  opened  a  vein  of 
ooal  thereon.  October  2, 1894,  Bridges  relinquished  his  right  to  the 
laud,  and  on  the  same  day  !N^orbert  Ouimette  filed  a  declaratory  state- 
ment, executed  September  29, 1894,  alleging  that  he  came  into  posses- 
sion of  the  land  on  September  14th ;  that  he  lias  expended  $5,000.00  in 
labor  and  improvements  on  a  coal  mine;  and  that  the  improvements 
consist  of  **a  regular  gangway  500  feet  long,  chutes,  counter  gangway, 
air  chutes  well  and  safely  timbered,  1600  feet  of  rails,  coal  bunkers, 
switches  and  stable,  (and)  a  vein  of  coal  4J  feet  in  thickness.''  Novem- 
ber 5, 1894,  he  filed  an  affidavit  alleging  that  O^Connor  is  not  a  lawful 
claimant  for  the  land,  has  made  no  legal  filing,  and  is  in  all  respects 
seeking  to  acquire  title  unlawfully  and  to  the  serious  injury  of  the  affi- 
ant. He  therefore  requested  to  be  allowed  to  cross-examine  O'Connor 
and  his  witnesses  when  O'Connor  oifers  his  final  proof. 

November  9, 1894,  O'Connor  appeared  and  without  notice  to  Ouimette 
made  application  and  oath  before  the  register  of  the  local  office,  sub- 
stantially in  the  form  prescribed  by  paragraph  23  of  the  circular  of 
July  1, 1882, 1  L.  D.,  687,  in  cases  where  title  is  sought  by  private  entry 
under  Sec.  2347  R.  S.  With  the  application  he  filed  two  corroboratory 
affidavits,  from  which  it  appears  that  he  had  not  opened  any  vein  of 
coal  on  the  land. 

At  the  same  time  Ouimette  filed  a  protest,  sworn  to  October  8, 1894, 
as  follows: 

Now  comes  Norbert  Onimette  coal  claimant  for  the  above  tract  and  under  oath 
protests  against  the  purchase  of  the  same  by  one  Jeremiah  O'Connor,  who  claims 
priority  of  filing  and  adverse  possession.  That  said  O'Connor  maile  no  improve- 
ments prior  to  affiant's  filing  and  his  improvements  thereon.  That  affiant  has  by 
purchase  and  otherwise  made  valuable  improvements  upon  said  land  opening  up  a 
coal  mine,  and  working  the  same.    That  said  improvements  are  worth  about  $5,000. 

That  said  O'Connor  has  opened  no  mine  and  made  no  developments  as  reiiuired  by 
law,  and  this  affiant  is  prepared  to  substantiate  these  charges  whenever  aiid 
wherever  the  Hon.  Register  of  the  U.  S.  land  office  Olympia,  Wash.,  to  whom  this 
is  directed,  may  direct  an  investigation,  and  such  investigation  is  the  prayer  of  this 
affiant. 

ThereuxH>n  the  local  officers  suspended  action  on  the  proof  offered  by 
(yConnor,  and  ordered  a  hearing  for  December  12, 1894, 
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Ou  the  day  :;ppointed  for  tbe  hearing  Ouimette  moved  that  O'Connor's 
proof  be  rejected  because  of  its  insufficiency  and  that  his  declaratory 
statement  be  held  for  cancellation.  The  motion  was  denied.  The 
attorney  for  Ouimette  then  made  the  following  statement:  *'It  appear- 
ing that  the  proof  of  O'Connor  is  absolutely  insufficient  upon  its  face, 
claimant  Ouimette  has  no  testimony  to  offer  in  rebuttal  and  will  take 
exceptions  to  the  ruling  and  exercise  his  right  of  appeal  to  the  Hon. 
Commissioner  of  the  General  Land  Office,"  The  local  officers  there- 
upon dismissed  Ouimette's  protest,  and,  on  the  holding  that  O'Connor's 
proof  is  sufficient  under  paragraph  23  of  the  regulations  of  July  31, 
1882,  accepted  the  purchase  money  and  issued  duplicate  receipt  to  him. 

December  26, 1894,  Ouimette  appealed  to  your  office. 

December  31, 1894,  O'Connor,  without  notice  to  Ouimette,  filed  an 
affidavit  in  the  form  prescribed  by  paragraph  32  of  the  regulations  of 
July  31, 1882,  alleging  that  he  has  expended  $350.00  in  making  improve- 
ments on  the  land;  that  his  improvements  consist  of  the  following 
work: — "Cutting  trails  through  the  timber,  so  the  land  could  be  pros- 
pected and  surveyed.  Surveyed  the  tract;  worked  upon  coal  veins 
thereon;  (and)  following  and  tracing  coal  veins  preparatory  to  active 
mining  operations."  This  affidavit  is  insufficient  under  paragraph  16 
of  the  regulations  of  July  31,  1882,  in  that  O'Connor  did  not  state 
whether  he  had  "opened  and  improved"  any  coal  mine  on  the  land. 

March  25, 1895,  your  office  rendered  decision  on  Ouimette's  appeal, 
treating  him  as  a  contestant  and  dismissing  his  "contest"  on  the  hold- 
ing that  the  insufficiency  of  O'Connor's  proof  is  a  matter  solely  between 
O'Connor  and  the  government,  that  Ouimette  can  not  be  heard  to 
object  to  O'Connor's  proof,  and  that  it  was  necessary  for  him  to  intro- 
duce evidence  in  support  of  his  allegations.  Ouimette's  coal  declara- 
tory statement  was  therefore  rejected  and  O'Connor's  entry  was 
suspended  to  be  further  considered  in  the  event  of  the  decision 
becoming  final. 

Ouimette's  appeal  from  said  decision  brings  the  case  before  me  for 
consideration. 

Your  office  erred  in  treating  Ouimette  as  a  mere  contestant.  He  was 
an  adverse  claimant,  and  therefore,  under  the  regulations  of  July  31, 
1882,  his  motion  should  have  been  granted  to  the  extent  of  rejecting 
O'Connor's  proof,  which  was  insufficit*nt  under  paragraphs  18,  19  and 
20  of  the  regulations  of  July  31, 1882, 1  L.  D.,  G87.  No  useful  purpose 
could  have  been  subserved  by  cross-examining  O'Connor  and  his  wit- 
nesses. In  view  of  the  insufficient  proof  made  by  O'Connor  Ouimt'tte 
could  not  be  required,  at  tlie  time  set  for  the  hearing,  to  introduce  testi- 
mony under  his  protest,  or  to  offer  proof  in  support  of  his  claim  of 
prior  right.  It  follows  that  your  office  erred  in  suspending  O'Con- 
nor's entry  for  further  consideration,  and  in  rejecting  Ouimette's  coal 
declaratory  statement.  The  decision  appealed  from  is  accordingly 
reversed. 
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Oaimette's  protest,  above  set  out,  is  not  very  definite.  Itsi-ems  tbaH 
he  did  not  open  a  vein  of  coal  on  the  land,  but  that  Bridges,  the  prioF 
elaimant,  had  opened  a  vein  and  made  valuable  improvements,  and 
that  he  bases  his  claim  of  prior  right  mainly  upon  the  work  done  by 
Bridges.  Onimette  acquired  no  right  whatever  by  his  purchase  of 
the  improvement^^  as  Bridges  made  no  assignment  of  the  right  to 
purchase  under  paragraph  37  of  the  regulations  of  July  31,  1882. 
Immediately  upon  the  filing  of  Bridges'  relinquishment  the  work  done 
bv  him  on  the  land  inured  to  O'Connor's  benefit  if  O'Connor's  claim 
was  valid.  What  the  nature  of  this  work  was  does  not  appear.  The 
mere  inference  that  the  work  consisted  of  the  opening  of  a  vein  of  coal 
does  not  warrant  the  finding  that  such  is  a  foct. 

In  an  argument  filed  while  the  case  was  pending  in  the  your  office, 
Ouimette  stated  that  he  is  in  x>o8session  of  the  land  and  is  developing 
a  well-known  coal  mine,  and  that  the  superior  court  of  Pierce  county, 
wherein  the  land  is  situated,  has  enjoined  O'Connor  from  interfering 
with  his  work.  In  an  argument  filed  in  support  of  his  appeal  from  the 
decision  of  youi-  office  he  alleges  that  O'Connor,  on  the  strength  of  the 
duplicate  receipt  issued  to  him  by  the  local  officers,  has  been  placed  in 
possession  of  the  land  by  an  order  of  said  court.  These  statements 
could  have  no  weight  in  the  case  even  if  they  were  properly  before  me 
as  evidence,  as  the  orders  of  the  courts  in  regard  to  the  possession  of 
the  land  do  not  affect  the  rights  of  the  parties. 

It  is  contended  by  counsel  for  Ouimette  that  a  coal  claimant  must  at 
the  time  of  his  application  have  opened  a  vein  of  coal  and  that  he  must 
so  allege  in  his  declaratory  statement,  and  that  O'Connor's  declaratory 
statement  is  insufficient  as  it  does  not  in  this  respect  follow  the  forul 
prescribed  by  paragraph  28  of  the  regulations  of  July  31, 1882. 

Section  2348  B.  S.  provides  as  follows: 

Any  perBon  or  association  of  persons  severally  qualified,  a«  above  provided,  who 
have  opened  and  improved,  or  hhall  herenfter  open  and  improve,  any  coal  mine  or 
mines  upon  the  public  lands,  and  shall  be  in  actual  possession  of  the  same,  shall  be 
entitled  to  a  preference-right  of  entry,  under  the  preceding  section,  of  the  mines  so 
opened  and  improved. 

Section  2349  E.  8.  provides  that: 

All  claims  under  the  preceding  section  must  be  presented  to  the  register  of  the 
proper  land-district  witbiu  sixty  days  after  the  date  of  actual  possession  and  the 
commencement  of  improvements  on  the  land,  by  the  filing  of  a  declaratory  state* 
meut  therefor. 

Paragraph  28  of  the  regulations  of  July  31,  1882,  provides  that  the 
declaratory  statement  must  substantially  follow  the  form  prescribed  by 
said  paragraph.  The  following  statement  is  found  in  the  form,  with 
reference  to  the  improvements  on  the  land:  'Hhat  I  have  located  and 
opened  a  valuable  mine  of  coal  thereon,  and  have  expended  in  labor 

and  improvements  on  said  mine  the  sum  of dollars,  the  labor 

and  improvements  bein^  as  follows."    This  form  need  only  be  substan* 
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tiallj  followed,  aod  was  inteoded  for  an  applicant  who  had  ^<  opened  ^ 
a  vein  of  coal.  As  sections  2348  and  2349  B.  S.,  do  not  require  that  a 
claimant  mnst  have  opened  a  mine  on  the  land  at  the  time  of  present- 
ing his  claim  O^Gonnor's  declaratory  statement  is  sufficient. 

The  fact  that  O'Connor  had  been  in  possession  of  the  land  from 
March  21,  1894,  to  November  9,  1894,  the  date  of  boa  proof,  without 
opening  a  vein  of  coal,  and  that  he  offered  insufficient  proof  without 
notice  to  Ouimette,  is  suggestive  of  bad  faith  but  does  not  warrant  a 
finding  on  that  question.  As  the  proceedings  before  the  local  officers 
appear  to  have  been  unskilfully  conducted,  and  as  the  record  before  me 
is  unsatisfactory,  both  parties  should  be  given  an  opportunity  to  sub- 
mit evidence  in  support  of  their  respective  claims.  You  will  therefore 
direct  the  local  officers  to  order  a  hearing  between  Ouimette  and  O'Con- 
nor at  which  O'Connor  will  be  allowed  to  show  whether  Bridges  had 
opened  a  vein  of  coal  on  the  land  prior  to  the  filing  of  his  relinquish- 
ment, October  2, 1894,  and  at  which  the  parties  may  introduce  such 
further  evidence  as  to  them  seems  proper. 


BAHiROAI)  GRANT-ADJUSTMENT— I4ATEBAL  UMTEa. 

Fay  t?.  Union  Pacific  Ry.  Co. 

An  applicant  for  a  tract  of  land  falling  within  the  limits  of  a  raUroad  grant  as 
adjusted  on  the  map  of  definite  location,  cannot  be  heard  to  allege  that  the  land 
is  in  fact  outside  the  limits  of  the  grant  as  shown  by  actual  measurement  from 
the  line  of  road  as  constructed. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  May 

13y  1896.  (B.  M.  R.) 

This  case  involves  the  NE.  J  of  Sec.  25,  T.  18  S.,  E.  6  W.,  formerly 
Lamed,  now  Dodge  City  land  district,  Kansas. 

The  record  shows  that  in  March,  1884,  the  local  officers  rejected  the 
application  of  George  W.  Fay  to  file  pre-emption  declaratory  statement 
for  the  above  described  tract.  Upon  appeal  on  Jnly  26,  1881,  yoor 
office  decision  was  rendered  affirming  the  action  of  the  local  officers. 

This  tract  is  within  the  limits  of  the  grant  to  the  Union  Pacific  rail- 
way company,  and  nothing  appears  of  record  as  a  pre-existing  valid 
adverse  right  prior  to  the  grant  being  adjasted  upon  the  definite  loca- 
tion of  the  road.  The  tract  of  laud  is  within  the  limit  of  the  road  so 
adjusted. 

The  sole  reason  for  the  appeal  is,  that  by  actual  measurement  the 
tract  of  land  is  more  than  twenty  miles  from  the  line  of  the  road  of  said 
company,  and,  consequently,  could  not  pass  to  the  said  railway  company. 

In  Scott  V.  Kansas  Pacific  railway  company  (5  L.  D.,  468),  the  method 
of  adjusting  railroad  grants  was  determined  to  be  as  follows: 

The  lateral  limits  of  the  grant  are  determined  by  drawing  lines  on  each  side  of  the 
route  of  the  road  through  a  series  of  poiuts,  at  the  precise  distance  therefrom  of  the 
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width  of  tho  gtmnt,  on  taugential  lines,  the  arcs  having  a  radius  equal  to  the  width 
of  the  grant  on  each  side  of  the  road.  By  this  system  any  point  on  the  lateral  limit 
will  be  distant  the  length  of  such  radios  from  some  point  on  the  road  as  located. 

Id  Van  Wyck  v.  Knevals  (106  U.  S.,  360,  page  369  thereof),  Mr.  Justice 
Field  said : 

As  to  the  alleged  deviation  of  the  road  constructed  from  the  road  laid  down,  in  the 
map,  admitting  snch  to  he  the  fact,  the  defendant  is  in  no  position  to  complain  of  it; 
the  lands  in  controversy. are  within  the  require!  limit,  whether  that  he  measured 
from  one  line  or  the  other.  A  deviation  of  route  without  the  consent  of  Congress,  so 
far  as  to  take  the  road  beyond  the  lands  granted,  might,  perhaps,  raise  the  question 
whether  the  grant  was  not  abandoned;  hut  no  such  question  is  here  presented.  The 
deviation  within  the  limits  of  the  granted  lands  in  no  way  infringes  upon  any  rights 
of  the  defendant. 

The  Department  in  the  case  of  the  Ohicago,  St.  Paul,  Minneapolis 
and  Omaha  railway  company  (6  L.  D.,  209),  passed  upon  the  question 
at  issue  in  which  it  held  (syllabus) : 

Deviations  in  the  construction  of  the  road  from  the  line  of  definite  location,  ren- 
dered necessary  to  avoid  engineering  obstacles,  or  remedy  defects  in  the  original 
location,  not  destroying  the  identity  of  the  road  constructed  with  the  one  located, 
and  confined  within  the  limits  of  the  grant,  will  not  defeat  the  right  of  the  company 
to  the  land  conferred  by  the  grant. 

From  these  authorities  it  will  appear  that  the  rights  of  the  road 
attach  and  are  adjusted  upon  the  basis  of  the  map  of  the  definite  loca- 
tion as  filed.  It  would  follow,  that  anywhere  within  the  grant  so  defi* 
nitely  located  the  road  may  be  actually  constructed:  and  without  pass- 
ing upon  the  question  of  what  would  be  the  effect  upon  the  grant  were 
the  road  constructed  outside  of  such  fixed  boundaries,  it  is  sufficient 
to  say,  that  it  may  be  constructed  anywhere  within  said  boundaries  as 
determined  by  the  map  of  definite  location. 

The  appellant  in  this  case  cannot  be  heard  to  complain  that  the  tract 
of  land  sought  to  be  entered  by  him  is  in  fact  more  than  twenty  miles 
from  the  constructed  road ;  such  action  has  not  redounded  to  his  injury, 
and  the  railroad  gets  no  more  by  reason  of  taking  on  one  side  of  the 
track  land  more  distant  than  twenty  miles,  because  there  would  be  a 
corresponding  loss  upon  the  other  side. 
The  decision  appealed  from  is  affirmed. 
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HOM£8T£AI>  ENTRY— AL.IKNATION— CONTRACT  TO  CONTKT. 

Dawson  et  al.  v.  Higgins. 

An  agreement  for  oonveyanoe  that  oonld  not  be  enforced  in  a  snit  to  compel  specific 
performance,  and  that  may  be  avoided  by  the  payment  of  a  money  considera- 
tion, does  not  operate  as  a  disqualification  of  the  entryman,  nor  will  a  contract 
that  is  simply  a  pledge  for  the  payment  of  money;  and  especially  will  such  con- 
tracts be  so  regarded  where  they  appear  to  have  become  of  no  effect  prior  to  the 
date  of  the  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 
(J.  I.  H.)  13y  1896.  (B.  B.,  Jr.) 

This  case  involves  the  SW.  J,  section  33,  T.  12  N.,  R.  3  W.,  Okhi. 
homa  Territory,  and  comes  before  me  on  appeal  by  John  M.  Dawson 
and  the  West  Oklahoma  Townsite  Company  from  the  decision  of  Jan- 
uary 20, 1896,  by  your  office,  sustaining  the  homestead  entry,  No.  9660, 
of  Robert  W.  Higgins  made  at  Oklahoma  City,  Oklahoma  Territory, 
March  6, 1895,  for  the  land  above  described,  and  accepting  and  approv- 
ing Higgins'  final  proof  for  the  same. 

On  June  29, 1894, 1  decided  the  case  of  Higgins  et  al.  v.  Adams  (18 
L.  D.,  598),  involving  the  said  tract,  awarding  the  preference  right  to 
make  homestead  entry  thereof  to  Higgins.  In  that  case  said  Dawson 
and  the  West  Oklahoma  Townsite  claimants  said  Higgins  and  others 
were  contestants  against  the  entry  of  Adams,  and  the  question,  only, 
of  "  soonerism  "  and  priority  of  right  to  the  land  were  decided.  Mo- 
tions for  review  and  rehearing  were  denied  by  me  January  30  and  June 
5,  1895,  respectively.  Your  said  office  decision  further  sets  out  the 
record  and  states  as  follows: 

The  record  now  here  shows  that  on  March  6,  1895,  Robert  W.  Higgins  at  your 
office,  mode  homestead  entry  No.  9660,  for  the  SW.  i,  Sec.  33,  T.  12  N.,  R.  3  W.,  I.  M. } 
that  on  August  21, 1893,  John  M.  Dawson  filed  in  your  office  an  affidavit  of  contest, 
corroborated  by  one  Mrs.  F.  £.  Carter.  This  affidavit  referred  in  terras  to  the  con- 
test case  of  '*  John  M.  Dawson  v.  Robert  W.  Higgins  and  J.  C.  Adams,"  averred 
Dawson's  acquaintance  with  ''  Robert  W.  Higgins,  one  of  the  contestants  in  the 
above  entitled  action,"  and  charged  on  information  and  belief,  that  "said  Higgini 
made  a  contract  with  different  parties  to  convey  a  portion  of  said  land  to  said  par- 
ties in  consideration  of  certain  sums  of  money  paid  to  him  as  soon  as  he  could  obtain 
title  to  said  land;  that  said  contract  and  agreement  were  illegal  Slc.  ;  that  by  mak- 
ing said  agreement  and  contract  Higgins  disqualified  himself  from  ranking  entry  for 
said  lands."  In  conclusion  affiant,  Dawson,  asked  that  you  order  a  hearing  on  the 
charge  raade. 

April  3, 1895,  said  John  M.  Dawson  filed  in  your  office  an  affidavit  corroborated  by 
one  Miller,  entitled  ''John  M.  Dawson  v.  Robert  W.  Higgins,  supplementary  and 
amendatory  affidavit  of  contest,"  being  amendatory,  as  he  declares,  of  his  aforesaid 
affidavit  of  contest  of  August  21, 1893.  This  last  affidavit  sets  forth  in  detail  the  con- 
tract referred  to  in  the  aforesaid  affidavit  of  August  21, 1893,  which  contract  appearf 
to  have  been  made  between  Higgins,  Anson  Wall,  and  Samuel  Murphy  on  the  30th  day 
of  May,  1890.  For  an  ''additional  cause  of  action"  Haid  supplementary  affidavit 
charges  error  in  allowing  Higgins  to  raake  homestead  entry  on  March  6,  1895, 
because  at  that  time  he,  Dawson,  was  residing  on  the  tract  in  question  and  had  "a 
house,  fencing,  well,  stable,  outbuildings,  plowed  ground  and  divers  other  perma* 


DECISIONS   EELATING   TO   THE    PUBLIC   LANDS.  645 

nent  and  valuable  improYemeiits/'  and  that  he  **  had  a  contest  pending  against  the 
said  R.  W.  Higgins.'' 

March  23,  lS9o,  an  affidavit  of  contest  against  the  entry  of  Higgins  in  the  name  of 
the  ^'West  Oklahoma  Townsite  Company''  was  duly  made  and  tiled  by  Franklin 
-Springer,  alleging,  on  information  and  belief,  that  said  Higgins  had  entered  into  a 
eontmct  with  one  William  W.  Butler,  or  W.  M.  Butler,  for  a  certain  consideration, 
to  de^d  said  Butler  '*  a  one  half  interest  in  and  to  said  tract  of  land  when  title  is 
acquired  from  the  United  States.'* 

April  12,  1895,  a  stipulation  was  entered  into  by  all  parties  and  filed,  fur  a  hearing 
on  the  17th  of  April,  1895,  '*  to  determine  the  priority  of  rights  as  to  the  contestants, 
the  setting  of  said  cause  for  trial  to  be  determined  by  the  register  and  receiver 
on  that  date,  after  it  has  been  determined  which  of  said  contests  is  the  first  contest 
and  entitled  to  proceed  against  the  entry." 

In  this  matter  of  priority,  on  Ax)ril  20,  1895,  you  rendered  a  joinl  opinion  dismiss- 
ing both  affidavits  of  contest. 

From  this  opinion  Dawson  and  the  "West  Oklahoma  Townsite  settlers"  (com- 
pany) duly  appealed,  by  their  respective  attorneys. 

March  6,  1895,  Higgins  duly  advertised  to  make  final  proof  on  his  entry  on  April 
13, 1895.  Upon  filing  the  stipulation  aforesaid,  and  pending  argument  and  decision 
thereunder^  said  proof  was  set  down  for  April  22,  1895,  when  on  that  day  entryman, 
Higgins,  and  his  advertised  witnesses  appeared  and  submitted  testimony.  Also 
appeared  John  M.  Dawson  by  his  attorneys  and  the  West  Oklahoma  Townsite  Com- 
pany, by  attorneys,  and  protesting,  proceeded  to  cross-examine  claimant. 

Dawson,  stating  the  contract  alleged  in  his  aforesaid  supplementary  affidavit  ol 
contest,  aa  made  between  Higgins,  Wall  and  Murphy,  examined  Higgins  thereon. 
The  making  of  the  said  contract  or  agreement  was  a<lmitted  by  Hi«;gius.  It  was 
further  admitted  by  Higgins  that  he  had  made  another  contract  with  one  W.  M. 
Batler,  as  to  which  contract  Higgins  was  examined  by  counsel  for  the  Townsite 
Company. 

The  contract  stated  by  Dawson  was  as  follows : 

"This  agreement  made  and  entered  into  at  Oklahoma  City  by  and  between  Anson 
Wall  and  Samuel  Murphy  parties  of  the  first  part,  witnesseth : 

"That  aaid  Anson  Wall  and  Samnel  Murphy  parties  of  the  first  part  agree  to  pay  to 
said  R.  W.  Higgins  the  sum  of  twenty  dollars  per  month  from  date  of  this  contract  to 
he  paid  iu  four  equal  weekly  installments,  said  monthly  payments  to  bo  paid  the  said 
R.  W.  Higgins  each  month  until  the  said  Higgins  has  a  hearing  and  determination 
of  a  contest  suit  now  pending  in  the  United  States  Land  Office  at  Guthrie,  Okla- 
homa Territory,  wherein  the  said  U.  W.  Higgins  et  a1.  are  contestants  and  J.  C. 
Adams  ia  contestee,  involving  title  to  the  SW.  ^,  Section  33,  T.  12  N.,  R.  3  W. 

"In  consideration  of  the  above  mentioned  $20  per  mouth  the  said  R.  W.  Higgins 
agrees  that  in  the  event  he  is  successful  in  the  above  meutioned  contest,  that  he  will 
pay  said  Anson  Wall  nnd  Samuel  Murphy  a  sum  etiual  iu  value  to  one- fourth  of  the 
SW.  ^  of  Sec.  33,  T.  12  N.,  R.  3  W.,  or  in  the  event  of  his  being  unable  to  pay  said 
snm  of  money  as  aforesaid,  he  will  make  and  execute  a  deed  to  one  undivided  one- 
fourth  of  said  SW.  i  to  the  said  Anson  Wall  and  Samuel  Murphy. 

"And  it  is  expressly  agreed  and  understood  by  and  between  the  parties  hereto  that 
iu  the  event  of  a  compromise  or  settlement  of  said  contest,  whereby  all  parties  above 
named,  with  the  said  Anson  Wall  and  Samuel  Murphy  shall  have  one-fourth  of  all 
money  that  may  or  shall  be  obtained  by  said  R.  W.  Higgins  by  virtue  of  said  com- 
promise; or,  in  other  words,  it  is  understood  by  all  parties  hereto  that  said  Wall 
aod  Murphy  are  to  become  interested  in  the  laud  heretofore  described  to  the  extent 
of  one-fourth  or  forty  acres,  and  whatever  disposition  may  be  made  of  the  same,  the 
aaid  Wall  and  Murphy  are  to  have  ono-fourth  interest  in  the  same. 

"Signed  and  sealed  at  Oklahoma  City  this  30th  day  of  May,  1890. 

[SEAL.]     "Anson  Wall, 
[seal.]    "Samukl  Murphy. 
[SEAL.]    "  Robert  W.  Higgixs." 
10332— YOL  22 35 
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Upon  the  close  of  the  cross  exaniination  the  case  was  coiitiuued  to  April  23, 1895, 
and  again  to  May  6,  1895,  ''for  the  purpose  of  enabling  claimant  to  famish  for 
inspection  the  original  agreement  made  by  entry  man  Higgins  with  Wm.  Butler.'' 

May  6,  1895,  said  original  agreement  was  submitted  to  you  and  a  certified  copy 
made  and  attached  to  claimant's  proof. 

Thereafter,  on  Juno  1, 1895,  you  endorsed  on  Higgins'  final  proof  **  rejected  because 
of  the  adverse  claims  of  J.  M.  Dawson  and  the  West  Oklahoma  Townsite  Co.,  30  days 
allowed  for  appeal." 

From  this  rejection  Higgins  duly  appealed. 

In  your  letter  of  June  15, 1895,  transmitting  the  rejected  proof  of  Higgins  and  his 
appeal,  you  say : 

''Our  action  in  rejection  is  not  supposed  to  cause  any  bias  favorably  toward  the 
plaintiff,  but  mej'ely  to  have  your  honor  determine  the  question  of  contract,  &c. — 
all  of  which  Robert  W.  Higgins  is  frank  enough  to  admit." 

The  certified  copy  of  the  agreement  of  Higgins  with  Butler,  attached  to  his  said 
proof,  reads: 

State  of  Kansas  Montgoury  Co. 

Caney  May  8th,  18S9. 
This  agreement  made  and  entered  into  by  Robert  W.  Higgins  and  William  Butler 
and  S.  A.  Higgins  wife  of  Robert  W.  Higgins  and  M.  S.  Butler  wife  of  William  But- 
ler Partys  of  first  Robert  W.  Higgins  and  8.  A.  Higgins  Partys  of  first  for  the  con- 
siderat  of  money  to  Bild  a  Hose  the  cost  to  not  to  exceed  three  hundred  Dollars  By 
second  Partys  William  Butler  and  M.  S.  Butler  also  Second  Partys  are  to  furnish 
money  to  Fenc  ^  Section  of  said  land  heare  in  after  discribed  with  Post  and  three 
wire  and  the  Second  Partys  is  Pay  all  Expense  not  Exceed  $250.00  Securing  the  title 
to  the  S  W.  I  of  Sec.  33  of  T.  12  of  R.  3  west  and  the  said  Partys  of  First  is  the  legal 
owner  of  said  described  Land  and  has  Witness  t-o  Prove  the  Same  as  his  homestead 
by  the  Presidents  Proclamation  on  said  Lands  in  Oklahoma  and  that  the  first  Agree 
and  hold  Binding  at  the  Expiration  of  Sixth  moth  Or  as  the  time  may  be  fixed  by  the 
Xand  Commissioner  to  Proove  up  said  Land  as  Specific  by  Law.  The  firstys  Partys 
is  to  Relinquish  to  the  Second  Partys  one  Fourth  its  value  of  said  land  Sec.  33  T  12 
of  R  3  West  in  Oklahitnu  for  the  Provisions  Mention  heare  in  the  Second  Partys  is 
to  Bild  the  hose  for.rth  with  and  to  fence  the  same  as  Describe  amediately. 

(Signed)  Robert  W.  Higgins, 

8.  A.  Higgins, 
William  Butlkb, 
M.  8.  Butler. 

Witness: 

T.  W.  Hodges. 
Witness  to  Robert  W.  Higgins  and  William  Butler's  signatare: 

F.  G.  Dye. 

It  is  contended  in  support  of  the  appeal  here  that  the  contra<;t8  above 
set  forth,  and  which  Higgins  admits  he  executed,  conclusively  estab- 
lish his  disqualitication  as  an  entryman,  and  that  the  rejection  of  his 
final  proof  and  the  cancellation  of  his  entry  must  necessarily  follow. 

It  is  claimed  on  the  part  of  the  entryman  that  these  contracts  were 
before  the  Department  in  connection  with  the  motion  for  a  rehearing 
heretofore  mentioned  and  their  effect  determined  at  that  time  by  reason 
of  which  that  question  is  res  judicata.  It  is  further  claimed  that  said 
contracts  are  not  of  the  character  contemplated  by  the  alienation  or 
agreement  to  alienate  the  land  claimed  under  the  homestead  law,  and 
hence  do  not  affect  Higgins'  qualification  as  a  homestead  entryman. 


DECISIONS   EELATING   TO   THE   PUBLIC    LANDS.  547 

It  is  true  the  contract  between  Higgins  on  the  one  side  and  Anson 
and  Wall  on  the  other  was  brought  to  the  attention  of  the  Department 
in  Goniieetion  with  the  motion  for  review  and  rehearing  in  the  former 
case.  The  question  presented  as  to  this  part  of  the  case  was  as  to 
whether  the  decision  sought  to  be  reviewed  was  in  error,  in  that  it  did 
not  hold  that  it  was  error  on  the  part  of  the  local  officers  to  exclude 
testimony  offered  at  the  hearing  to  show  that  Higgins  had  disqualified 
himself  as  an  entryman  for  this  tract,  by  reason  of  having  executed  a 
contract  to  convey  an  interest  in  said  land.  The  Department  held  that 
the  facts  presented  did  not  show  proper  grouild  for  a  review  or  rehear- 
ing. This  determination  did  not  necessarily  involve  the  question  as  to 
the  effect  of  the  execution  of  that  contract,  nor  did  it  prevent  the  pres- 
ent<ition  of  that  question  in  a  proper  manner  at  a  later  date.  The 
doctrine  of  res  judicata  ought  not  to  be  applied  in  this  case. 

If  these  contra-cts,  or  either  of  them,  are  of  that  character  which 
would  make  2k  prima  fade  case  against  Higgins  then  his  entry  should 
be  canceled  or  a  Airther  hearing  ordered  to  disclose  all  the  facts  in 
connection  therewith. 

The  affidavit  required  as  preliminary  to  the  allowance  of  a  homestead 
entry  was  made  by  Higgins  on  March  2, 1895,  and  in  the  form  prescribed 
under  section  2290,  Revised  Statutes,  as  amended  by  section  5  of  the 
act  of  March  3, 1891  (26  Stat.,  1095).    In  this  affidavit  he  alleges,  among 

otb^  things: 

» 

That  I  do  not  apply  to  ODter  the  same  for  the  purpose  of  speoulatioD,  bat  in  good 
faith  to  obtain  a  home  for  myself,  and  that  I  have  not  directly  or  indirectly  made, 
and  wiU  not  make,  any  agreement  or  contract  in  any  way  or  manner,  with  any 
person  or  persons,  corporation  or  syndicate  whatever  by  which  the  title  which  I 
might  acquire  ^m  the  government  of  the  United  States  should  mure,  in  whole  or 
in  part,  to  the  benefit  of  any  person  except  myself. 

With  his  final  proof  he  submitted  an  affidavit,  as  required,  in  which 
he  alleged 

that  no  part  of  said  land  has  been  alienated,  except  a»  provided  in  section  22S8  of 
the  Bevised  Statutes,  and  that  I  am  the  sole  'bonafid9  owner  as  an  actual  settler. 

The  law  at  the  time  of  Higgins  settlement,  of  his  application  to 
make  entry  and  at  the  date  of  the  contracts  in  question,  required  the 
person  applying  to  make  a  homestead  entry  to  file  an  affidavit  stating, 
^Hhat  such  application  is  made  for  his  exclusive  use  and  benefit,"  and 
that  his  entry  is  made  for  the  purpose  of  actual  '^  settlement  and  culti* 
vation,  and  not  either  directly  or  indirectly  for  the  use  or  benefit  of  any 
other  person/' 

The  object  of  the  requirement  is  the  same  in  both  cases,  that  is,  to 
prevent  the  making  of  an  entry  for  other  purposes  than  the  securing 
of  a  home.  The  more  certainly  to  obtain  this  object  the  law  was 
amended  to  require  statements  more  specific  in  character  than  were 
required  formerly. 
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Tbe  agreement  with  Anson  and  Wall  is  not  an  absolute  agreement 
for  conveyance.  It  is  not  such  an  agreement  as  would  in  a  suit  to 
compel  specific  performance  require  or  justify  a  decree  for  conveyance 
of  the  land.  This  statement  is  made  upon  the  theory  that  all  question 
as  to  public  policy  is  eliminated.  It  is  an  agreement,  which  Higgins 
might  at  any  time  have  avoided  by  the  payment  of  a  money  consider- 
ation. As  a  matter  of  fact,  he  states  upon  cross-examination  in  behalf 
of  Dawson,  that  the  agreement  had  been  rescinded  some  three  years 
prior  to  the  making  of  the  entry,  and  had  become  from  and  after  that 
time  null  and  void.  This  being  true  he  could  rightly  make  the  state- 
ments contained  in  his  preliminary  affidavit  so  far  as  this  contract  was 
concerned. 

The  contract  with  Butler,  if  it  be  given  any  force  at  all,  is  simply  a 
pledge  for  the  payment  of  money.  It  does  not  constitute  an  absolute 
agreement  for  conveyance. 

It  is  shown  by  the  testimony,  made  part  of  the  final  proof,  that  this 
agreement  became  of  no  effect  long  prior  to  the  date  of  the  entry  by 
the  failure  of  Butler  to  furnish  the  money  mentioned  therein. 

The  final  proof  of  Higgins  shows  a  full  and  faithful  compliance  with 
the  homestead  law  in  the  matters  of  settlement,  residence  and  improve- 
ments. His  conduct  in  connection  with  his  claim  to  this  land,  which 
has  been  under  consideration  in  one  shape  or  another  for  seven 
years,  has  been  such  as  to  impress  upon  one  familiar  with  the  case  the 
belief  that  he  has  acted  all  the  while  in  good  faith. 

After  carefully  considering  all  the  questions  presented  by  the  appeal 
in  this  case  in  the  light  of  printed  and  oral  arguments  on  both  sides, 
I  find  no  sufficient  reason  for  disturbing  the  conclusion  reached  in 
your  office. 

The  judgment  accepting  and  approving  Higgins'  final  proof  is  for 
the  reasons  herein  given  affirmed. 


FINAL  PKOOF-PUBUCATION  OF  NOTICB. 

MABION  J.  MiCKLE. 

The  Department  is  without  authority  to  permit  a  homesteader  to  submit  final  proof 
without  publication  of  notice. 

Secretary  Smith  to  the  Canimiasioner  of  the  General  Land  Office^  May 

13y  1896.  •         (W.  F.  M.) 

Marion  J.  Mickle  has  appealed  from  the  decision  of  your  office  deny- 
ing his  petition  to  make  final  proof,  without  publication  of  notice,  on  his 
homestead  entry  of  the  NE.  J  of  the  SE.  \  and  the  S.  J  of  the  SE.  J  of 
section  12,  and  the  NW.  J  of  the  NE.  J  of  section  13,  township  11  S., 
range  6  W.,  within  the  land  district  of  Huntsville,  Alabama. 

It  is  not  deemed  necessary  to  state  the  grounds  of  his  petition^  since 
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however  meritorious  they  may  be,  this  Department  is"  without  authority 
to  grant  the  relief,  the  statute  requiring  publication  of  notice  of  inten- 
tion to  make  final  proof  in  pre-emption  and  homestead  entries  being 
mandatory  in  its  terms.    20  Stats.,  472. 
The  decision  appealed  from  is  affirmed. 


railroad  laxd9-sectiox  5,  act  of  march  8,  188t» 

Bbiley  v.  Beach  et  al. 

Under  an  application  to  perfect  title  under  section  5,  act  of  March  3,  1887,  it  is  not 
material  Tvhetber  the  purchase  from  the  company  was  made  before  or  after  the 
passage  of  said  act^  if  made  in  good  faith  and  under  tlie  belief  that  the  title  of 
the  company  was  good. 

A  settlement  claim  acquired  with  full  knowledge  of  an  adverse  right,  asserted  under 
a  purchase  from  a  railroad  company,  will  not  defeat  the  right  of  purchase  under 
said  section. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

13, 1896.  (F.  W.  O.) 

I  have  considered  the  appeals  filed  on  behalf  of  Mary  E.  Beach  and 
the  Northern  Pacific  K.  E.  Co.,  from  your  office  decision  of  March  14, 
1894,  holding  for  cancellation  the  selection  by  the  Northern  Pacific 
Railroad  company  of  lots  1,  8,  9  and  16,  Sec.  1,  T.  16  N.,  E.  45  E., 
Walla  Walla  land  district,  Washington,  and  rejecting  the  application 
by  Mary  K.  Beach  to  purchase  said  land  under  the  provisions  of  section 
5  of  the  act  of  March  3,  1887  (24  Stat.,  556). 

The  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany and  was  included  in  its  list  of  selections  filed  March  20, 1884. 

August  26,  1887,  Henry  C.  Briley  tendered  a  declarator}-  statement 
for  lot  1,  of  said  section,  which  was  rejected  for  conflict  with  the  com- 
pany's selection,  and  he  appealed  to  your  office. 

On  October  31  following,  he  tendered  a  second  application  alleging 
settlement  August  17,  1887,  of  which  notice  was  given  the  company 
and  it  filed  objections  thereto  November  7, 1887. 

February  11, 1888,  Mary  E.  Beach  filed  an  application  to  purchase  the 
land  first  described,  under  the  i)rovi8ions  of  section  5  of  the  act  of 
March  3, 1887  (supra)^  and  gave  notice  of  her  intention  to  submit  proof 
in  support  thereof.  To  this  application  the  company  also  filed  objec- 
tions. 

Hearing  was  held  between  Briley,  Mrs.  Beach  and  the  railroad  com- 
pany, to  determine  their  respective  rights  in  the  premises. 

From  the  record  made,  it  appears  that  one  James  A.  Smith  settled 
npon  this  land  during  the  year  1875,  and  lived  thereon,  cultivating  the 
land  until  1877,  when  he  sold  his  improvements  and  possessory  claim 
to  Thomas  E.  Fitch  (the  former  husband  of  Mrs.  Beach),  who  moved 
upon  the  land  in  1883,  and  resided  there  until  his  death  in  1885. 
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On  April  25, 1883,  he  tendered  a  homestead  application  for  tlie  Land 
involved,  which  was  rejected  by  the  local  oflBcers,  who  say,  in  this 
decision,  that  the  records  do  not  show  whether  an  appeal  from  this 
rejection  was  taken  or  not. 

Fitch  left  all  his  property  to  his  wife,  now  Mrs.  Beach,  who  continued 
to  reside  upon  and  improve  the  land,  the  improvements  being  valued  at 
$2,500. 

From  afiQdavits  filed  since  the  trial  of  the  case,  it  appears  that  she 
applied  to  and  contracted  with  the  company  for  the  purchase  of  this 
land  in  1885,  and  completed  her  purchase  on  July  9, 1887. 

This  is  objected  to  by  Briley  because  at  the  trial  she  swore  that  she 
purchased  of  the  company  in  July,  1887. 

Both  your  office  and  the  local  office  found  that  such  a  claim  existed 
to  the  land  at  the  date  of  the  company's  selection  as  would  bar  the 
same,  but  your  office  reversed  the  local  office  and  held  that  Mrs.  Beach 
could  not  purchase  under  the  act  of  March  3,  1887,  because  she  had 
purchased  of  the  company  after  the  passage  of  said  act. 

From  a  review  of  the  matter  I  affirm  your  holding  as  against  the 
company  and  its  selection  will  be  canceled. 

In  the  matter  of  the  purchase  by  Mrs.  Beach  from  the  company,  the 
same  appears  to  have  been  made  in  entire  good  faith,  and  if  I  deemed 
it  material  as  to  when  the  purchase  was  made,  whether  prior  or  subse- 
quent to  the  passage  of  the  act  of  March  3,  1887,  would  direct  further 
hearing,  but  in  view  of  the  holding  made  in  the  case  of  Andrus  et  al,  v, 
Balch  (22  L.  D.,  238),  the  same  is  immaterial. 

Briley's  claim  to  lot  ^o.  1,  is  based  upon  a  settlement  made  August 
17,  1887,  and  the  local  officers  found  that  it  was  made  with  full  knowl- 
edge of  the  existence  of  Mrs.  Beach's  claim.  It  was  not  therefore  such 
a  claim  as  would  bar  the  right  of  purchase  in  Mrs.  Beach.  Chicago, 
St.  Paul,  Minneapolis  and  Omaha  Kailway  Co.  (11  L.  D.,  607);  Fulmele 
et.  al  V,  Union  Colony  (16  L.  D.,  273). 

I  must,  therefore,  reverse  your  office  decision  denying  the  applica- 
tion to  purchase  made  by  Mrs.  Beach,  and  she  will  be  permitted  to 
complete  the  same,  and  Briley's  application  will  stand  rejected. 


DISPOSITION  OF  IXDIAX  LANDS-FIVE  PER  CENTUM  FUND. 

State  of  South  Dakota. 

The  payment  to  States  of  five  per  centum  of  the  net  proceeds  of  the  sales  of  lands 
therein,  formerly  included  iu  Indian  reservations,  authorized  by  section  2,  act 
of  March  3,  1857,  is  limited  to  the  Stat-es  in  the  Union  at  the  date  of  said  act. 

Section  13,  act  of  February  22, 1889,  providing  for  the  payment  to  the  State  of  five 
per  centum  of  the  proceeds  of  the  sales  of  pnblic  lands,  contemplated  a  disposi- 
tion of  such  lands  for  the  beuefit  of  the  government,  out  of  the  proceeds  of 
which  said  per  centnm  might  be  paid,  and  it  therefore  follows  that  the  State  is 
not  entitled  to  said  per  centum  on  lauds  disposed  of  under  the  general  provisions 
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of  section  21,  act  of  March  2,  1889,  as  said  disposals  are  for  the  sole  purpose  of 
creating  a  trust  fund  for  the  beuetit  of  the  Indians,  in  which  the  government 
has  no  interest  save  that  of  trustee;  but  the  State  is  entitled  to  said  per 
centum  on  homestead  entries  of  said  lands  commuted  under  the  amendatory 
act  of  March  3,  1891,  as  in  such  cases  the  entryman  is  required  to  pay  the  gov- 
eruiuent  price  of  the  land  in  addition  to  the  payments  made  for  the  benefit  of 
the  Indians. 
The  special  appropriation  made  in  the  general  deficiency  act  of  March  2,  1889,  for 
the  benefit  of  certain  States  on  account  of  their  claims  on  the  five  per  centum 
fund  is  not  to  be  taken  as  authorizing  the  payment  to  such  States  of  said  per 
ceutuni  on  sales  of  Indian  lands  for  any  period  of  time  except  the  one  specified 
in  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 
(J.  L  H.)  13, 1896.  (W.  M.  W.) 

By  your  office  letter  of  February  10, 1896,  you  transmitted  applica- 
tions numbered  1,  2,  3  and  4,  of  the  State  of  South  Dakota,  making 
demand  for  the  payment  of  five  per  centum  of  the  estimated  net  pro- 
ceeds of  alleged  sales  of  public  lands  in  said  State,  and  in  view  of  the 
many  legal  questions  presented  in  connection  with  these  claims  you 
submit  them  for  consideration  and  such  instructions  relative  thereto  as 
may  be  deemed  proper. 

Application  No.  1, 

makes  application  and  demand  for  five  per  cent  of  the  net  proceeds  of  sales  of  lands 
wiihin  the  houudaries  of  what  is  known  as  the  opened  portion  of  the  Great  Sioux 
resen-atiou  in  South  Dakota,  now  known  as  Sioux  lands.  Also  the  Sisseton  and 
Wapheton  reservation.    Also  the  Yankton  reservation. 

No.  2  makes  application  for  the  payment  of  five  per  centum  on  the 
vahie  estimated  at  $1.25  per  acre  of  all  the  land  embraced  in  the  fol- 
lowing reservations: 

IMne  Rid^e,  Rosebud,  Lower  Hrule,  Crow  Creek,  Chej-eune  River  and  Standing 
Bock— all  in  the  State  of  South  Dakota,  except  a  small  portion  of  Standing  Rock 
reservation  being  in  North  Dakota. 

No.  3  claims  five  per  centum  of  the  value  of  all  lands  in  the  "  Sisse- 
ton and  Wapheton  reservations,  all  in  the  State  of  South  Dakota, 
retained  permanently  bj'^  said  Indians." 

No.  -4  makes  application  for  a  like  amount  for  all  lands  allotted  to 
Indians  in  the  Yankton  Indian  reservation. 

These  claims  are  made  under  the  second  section  of  the  act  of  March 
3, 1857  (11  Stat,  200),  and  under  section  13  of  the  act  of  February  22, 
1889  (25  Stat,  676-680),  and  are  based  upon  the  estimated  value  of  all 
the  land  included  in  said  reservations  at  $1.25  per  acre. 

The  act  of  March  3, 1857,  required  the  Commissioner  of  the  General 
Land  Office  to  state  an  account  between  the  United  States  and  the 
State  of  Mississippi,  for  the  purpose  of  ascertaining 

vhat  snm  or  sums  of  mouey  are  due  to  said  Stato,  heretofore  unsettled,  on  account 
of  the  public  lands  in  said  State,  and  upon  the  same  principles  of  allowance  and 
settlement  as  prescribed  in  the  ''Act  to  settle  certain  accounts  between  the  United 
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States  and  the  State  of  Alabama/'  approved  the  second  March,  eighteen  hundred 
and  fifty  five;  and  that  he  bo  required  to  include  in  said  account  the  several  reserva- 
tions under  the  various  treaties  with  the  Chickasaw  and  Choctaw  Indians  within 
the  limits  of  Mississippi,  and  allow  and  pay  the  said  State  five  per  centum  thereon, 
as  in  case  of  other  sales,  estimating  the  lands  at  the  value  of  one  dollar  and  twenty 
five  cents  per  acre. 

Section  2  of  said  act  required  the  Commissioner  to 

also  state  an  account  between  the  United  States  and  each  of  the  other  States  upon 
the  same  principles,  and  shall  allow  and  pay  to  each  State  such  amount  as  shall  thus 
he  found  due,  estimating  all  lands  and  permanent  reservations  at  one  dollar  and 
twenty  five  cents  per  acre. 

Under  said  act  an  account  was  stated  with  each  of  the  then  existing 
public  hxnd  States  in  which  permanent  Indian  reservations  were  situ- 
ated, and  payments  were  made  to  said  States  on  such  account. 

The  several  States  admitted  into  the  Union  since  March  3, 1857, 
have  been  provided  for  by  grants  in  the  respective  acts  admitting  them 
to  the  Union,  and  no  payments  have  been  made  under  the  act  of 
March  3, 1857,  to  States  admitted  since  that  act  was  passed. 

On  the  14th  day  of  September,  1886,  your  predecessor  transmitted 
to  the  Department  for  instruction  a  claim  made  by  the  State  of  Kansas 
to  five  per  cent  of  the  proceeds  of  the  sales  of  certain  Indian  lands  in 
that  State,  basing  its  claim  thereto  on  the  act  of  March  3, 1857;  and 
also  tlie  act  of  January  20, 1861  (12  Stat.,  127),  admitting  Kansas  into 
the  Union. 

On  June  28, 1887,  Secretary  Lamar  delivered' an  opinion  on  the  claim, 
in  which  he  discussed  at  length  and  with  marked  ability  the  acts  of 
1857  and  1861.  He  held  that  section  2  of  the  act  of  1857  related  only 
to  the  States  in  the  Union  at  the  time  it  w^^  passed,  and  that  it  was 
not  applicable  to  States  subsequently  admitted  into  the  Union.  (See 
5  L.  D.,  712.)  The  authorities  cited  by  Secretary  Lamar  and  his  rea- 
soning respecting  the  inapplicability  of  the  act  of  1857  to  States 
admitted  into  the  Union  since  its  passage  seem  to  me  conclnsively 
sustain  the  correctness  of  the  conclusion  reached  by  him.  I  am  abid- 
ingly satisfied  that  the  act  of  1857  is  not  in  any  sense  applicable  to  the 
State  of  South  Dakota. 

For  some  reason  Secretary  Lamar,  after  the  Kansas  claim  was 
denied  by  him,  submitted  the  (luestion  to  the  Attorney  General  as  to 
whether  it  should  be  allowed  under  the  third  section  of  the  act  of 
January  29, 1801  (12  Stat.,  127),  admitting  Kansas  into  the  Union, 
which  section,  in  effect,  was  the  same  as  section  13  of  the  act  of  Febru- 
ary 22,  1889  (25  Stat.,  076-080),  under  which  these  claims  are  made  on 
behalf  of  South  Dakota.  The  particular  question  submitted  to  the 
Attorney  General  was  as  follows: 

At  the  time  of  the  adminsion  of  Kausos  there  were  large  bodies  of  Indian  lands 
within  the  jurisdiction  of  the  State,  although  not  within  its  political  jurisdiction, 
that  belonged  to  the  Indians  by  original  title  and  treaty  stipulations,  that  after  the 
admission  of  the  State  were  ceded  by  the  Indians  to  the  United  States  for  the  pur- 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  553 

pose  of  being  sold,  the  proceoils  to  constitute  a  fand  to  belong  to  the  Indians,  and 
tbe  question  presented  is  whether  the  State  of  Kansas  is  entitled  to  five  per  cent  of 
ibe  sales  of  said  lauds. 

Oil  the  5th  day  of  March,  1888,  Attorney  General  Garland  rendered 
bis  opinion  on  the  question  submitted,  in  which  he  concluded  that: 

The  State  of  Kansas  is  not  entitled  to  five  per  cent  of  the  proceeds  of  the  sales  of 
the  Indian  lauds  .  .  .  which  the  Uuited  States,  in  order  to  and  as  a  consideration 
for  the  extinguishment  of  their  title,  contracted  to  receive,  hold  in  trust,  and  pay 
to  the  Indians. 

(Opinions  Attorneys  General,  Vol.  19, 117.) 

Section  13  of  the  act  of  February  22, 18G9,  supra^  providing  for  the 
admission  of  South  Dakota  and  other  States,  is  as  follows: 

Sec.  13.  That  five  per  centum  of  the  proceeds  of  the  sales  of  public  lands  lying 
within  said  States  which  shall  he  sold  by  the  United  States  subsequent  to  the  admis- 
sion of  said  States  into  the  Union,  after  deducting  all  the  expenses  incident  to  tbe 
same,  shall  be  paid  to  the  said  States,  to  be  used  as  a  permanent  fund,  the  interest 
of  which  only  shall  be  expended  for  the  support  of  common  schools  within  said 
States,  respectively. 

So  far  as  the  payment  of  the  five  per  cent  on  sales  of  the  public 
lands  is  concerned  this  is  substantially  the  same  provision  that  Con- 
gress has  made  for  the  several  States,  commencing  with  Ohio  (Sec.  7, 
Act  of  April  30, 1802,  2  Stat.,  175),  and  coming  down  through  Illinois 
(3  Stat.,  430),  Iowa  (5  Stat.,  790),  and  Kansas  (12  Stat.,  127).  As  to  the 
purpose  for  which  this  grant  is  made,  it  differs  from  most  of  the  earlier 
statutes  in  that  they  were  made  for  the  purposes  of  making  roads, 
canals,  internal  improvements,  etc.,  while  this  is  made  for  the  support 
of  common  schools.  The  object,  however,  for  which  the  grant  is  made 
IS  not  material  to  the  present  inquiries. 

The  real  questions  to  be  determined  in  considering  these  claims  are, 
what  constitutes  a  sale  of  the  lands  that  were  included  in  the  Sioux 
Indian  reservation  set  apart  by  Article  II  of  the  treaty  of  February 
24,  1869  (15  Stat.,  635-636),  and  the  Sisseton  and  Wahpeton  Indian 
reservation  by  the  third  article  of  the  treaty  of  February  19,  1867  (15 
Stat.,  506). 

By  the  act  of  March  2,  1889  (25  Stat.,  888),  a  portion  of  the  Sioux 
reservation  was  divided  into  separate  reservfitions,  called  Pine  Eidge, 
Rosebud,  Standing  Rock,  Cheyenne  River,  Lower  Brule  and  Crow 
Creek  reservations,  and  restored  the  lands  in  the  Great  Sioux  reserva- 
tion outside  of  these  reservations  to  the  public  domain.  Said  act 
became  effective  upon  the  assent  of  the  Indians  thereto  and  by  procla- 
mation of  the  President,  dated  February  10,  18!)0  (26  Stat.,  1554). 
Section  21  of  said  act  provides  that  all  the  lands  in  the  Great  Sioux 
reservation,  outside  of  the  separate  reservations  described  in  the  act 
above  named. 

Are  herohy  restored  to  the  puhlic  domain and  shall  he  disposed  of  by  the 

United  States  to  actual  settlors  only,  under  the  provisions  of  the  homestead  law 
(except  sectioo  two  thousand  three  hundred  and  one  thereof)  and  under  the  law 


554  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

relating  to  townsiU^s:  Provided^  That  each  settler,  under  and  in  accordance  with 
the  provisions  of  said  homstead  actrt  shall  pay  to  tho  United  States,  for  the  land  bo 
taken  by  him,  in  addition  to  the  fees  provided  by  law,  the  sum  of  one  dollar  and 
twenty  live  cents  per  acre  for  all  lands  disposed  of  within  the  first  three  years  after 
the  taking  effect  of  this  act,  and  the  sum  of  seventy  five  cents  per  acre  for  all  lands 
disposed  of  within  the  next  two  years  following  thereafter,  and  fifty  cents  per  acre 
for  the  residue  of  the  lauds  then  undisposed  of.  ...  .  That  all  lands  herein  opened 
to  settlement  under  this  act  remaining  undisposed  of  at  the  end  of  ten  years  from 
the  taking  effect  of  this  act  shall  be  taken  and  accepted  by  the  United  States  and 
paid  for  by  said  United  States  at  fifty  cents  per  acre,  which  amount  shall  be  added  to 
and  credited  to  said  Indians  as  part  of  their  permanent  fund,  and  said  lands  shall 
thereafter  be  part  of  the  public  domain  of  the  United  States,  to  be  disposed  of 
under  the  homestead  laws  of  the  United  States,  and  the  provisions  of  this  act. 

It  is  clear  that  Congress  did  not  intend  to  restore  these  lands  to  the 
public  domain  by  the  use  of  the  words,  "are  hereby  restored  to  the  pub- 
lic domain,"  as  used  in  the  forepart  of  section  21  of  the  act  of  1889, 
in  the  ordinary  sense  of  the  terms.  It  only  meant  to  restore  them  to 
the  public  domain  in  the  sense  that  they  might  be  disposed  of  by  the 
United  States  in  the  manner  and  for  the  purpose  pointed  out  by  the 
terms  of  the  act.  The  reason  for  this  view  is  found  further  on  in 
the  same  section,  wherein  it  x)rovides  that  all  the  lands  opened  to  set- 
tlement, remaining  undisposed  of  at  the  end  of  t^n  years  from  the 
taking  effect  of  the  act,  shall  be  taken  by  the  United  States  and  paid 
for  at  fifty  cents  per  acre,  "and  said  lands  shall  thereafter  be  a  part  of 
the  public  domain  of  the  United  States,  to  be  disposed  of  under  the 
homestead  laws  of  the  United  States  and  the  provisions  of  this  act."  In 
other  words,  there  are  two  restorations  of  these  lands  provided  for,  the 
first  going  only  so  far  as  to  place  the  hinds  in  a  position  to  be  disposed 
of  at  once  by  the  United  States  in  trust  for  the  Indians;  the  other,  to 
take  effect  at  the  end  of  ten  years,  after  the  government  buys  and 
pays  for  the  land  remaining  undisposed  of  at  the  end  of  that  time. 
When  that  time  arrives,  and  the  government  pays  for  the  remaining 
lands,  then  will  such  lands  be  "public  lands"  in  the  full  sense  of  the 
term  public  lands,  and  the  State  will  be  entitled  to  five  per  cent  of 
the  proceeds  arising  therefrom,  and  not  until  then. 

Section  22  of  said  act  provides: 

That  all  money  accruing  from  the  disposal  of  lands  in  conformity  with  this  act 
shall  be  paid  Into  the  Treasury  of  the  United  States  and  be  applied  solely  as  follows : 
First,  to  the  reimbursement  of  the  United  States  for  all  necessary  actual  expendi- 
tures contemplated  and  provided  for  under  the  provisions  of  this  act,  and  the  crea- 
tion of  the  permanent  fund  hereinbefore  provided ;  and  after  such  reimbursement  to 
the  increase  of  said  permanent  fund  for  the  purposes  hereinbefore  provided. 

The  creation  of  the  permanent  fund  thus  referred  to  is  provided  for 
in  section  17  of  said  act  as  follows: 

There  shall  be  set  apart,  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
printed,  the  sum  of  three  millions  of  dollars,  which  said  sum  shall  be  deposited  in 
the  Treasury  of  the  United  States  to  the  credit  of  the  Sioux  Nation  of  Indians  as  a 
permanent  fund,  the  interest  of  which,  at  live  per  centum  per  annum,  shall  be 
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appropriated,  under  the  direction  of  the  Secretary  of  the  Interior,  to  the  use  of 
the  Indians  receiving  rations  and  annuities  upon  the  reservations  created  by  this 

act And  at  the  end  of  lifty  years  from  the  passage  of  this  act,  said  fund 

shall  be  expended  for  the  purpose  of  promoting  education,  civilization,  and  self- 
support  among  said  Indians,  or  otherwise  distributed  among  them  as  Congress  shall 
from  time  to  time  thereafter  determine. 

This  act  is  in  its  character  a  law  of  the  United  States,  and  a  com- 
pact or  agreement  with  the  Indians  who  were  parties  to  it.  They  gave 
their  assent  to  it  as  a  prerequisite  to  it  becoming  a  law.  Without  such 
consent  the  lands  within  the  limits  of  these  reservations  would  not 
have  been  subject  to  disposition  by  the  United  States.  The  fund 
created  by  these  provisions  was  and  is  a  permanent  fund  to  be  sacredly 
held  in  trust  by  the  United  States  for  the  sole  use  and  benefit  of  the 
Indians.  The  money  constituting  this  fund  does  not  belong  in  reality 
to  the  United  States.  It  is  the  net  proceeds  of  the  sale  of  these  Indian 
lands,  theretofore  reserved  for  their  sole  use  and  benefit.  The  govern- 
ment in  its  own  right  does  not  receive  any  part  of  the  net  proceeds  of 
the  sales  of  these  lands.  It  only  receives  such  proceeds  in  its  charac- 
ter as  a  trustee  for  the  Indians;  the  money  so  received  is  to  be  held 
and  finally  disposed  of  solely  for  the  use  of  the  Indians,  as  Congress 
may  determine. 

These  provisions  respecting  this  permanent  fund  are  substantially 
the  same  as  were  contained  in  the  treaty  of  December  29,  1866  (14 
Stat.,  687),  with  the  Osage  Indians,  which,  iiiter  alia^  was  involved  in 
the  Kansas  claim,  supra^  decided  by  Secretary  Lamar  and  considered 
by  Attorney-General  Garland  in  his  opinion  heretofore  referred  to. 

The  act  under  consideration  clearly  creates  a  trust  which  covers  the 
whole  of  the  lands  originally  embraced  in  the  Great  Sioux  and  other 
reservations,  referred  to  in  the  claims  of  South  Dakota.  The  Depart- 
ment seems  to  have  recognized  the  trust  character  thus  created,  for  in 
the  instructions  issued  under  said  act  (10  L.  D.,  562-565),  the  local 
officers  were  directed : 

To  report  filings  and  entries  upon  said  lands  in  a  separate,  distinct,  and  consecn- 
iire  series,  and  on  separate  abstracts,  commencing  with  R.  &  R.  No.  1,  in  each 
series,  and  report  and  account  for  the  money  received  on  account  thereof  in  separate 
monthly  and  quarterly  returns. 

Evidently,  the  purpose  of  these  instructions  was  to  keep  these  trust 
funds  separate  and  apart  from  funds  derived  from  the  ordinary  sales 
of  public  lands  in  the  Dakotas. 

Section  21  of  the  act  of  1889,  supra,  expressly  excepted  from  its 
operation  section  2301  of  the  Revised  Statutes,  which  was  the  law 
under  which  commutations  of  homestead  entries  were  allowed.  The 
instructions  under  said  act  (10  L.  D.,  565)  directed  the  local  officers 
that  entries  made  under  the  act  of  1889  would  not  be  subject  to  com- 
mutation under  section  2301  of  the  Revised  Statutes. 

By  the  6th  section  of  the  act  of  March  3,  1891  (26  Stat.,  1093-1098), 
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section  2301  of  the  Revised  Statutes  was  amended  so  as  to  read  as 
follows: 

Nothing  in  this  chapter  shall  be  so  constmed  as  to  prevent  any  person  who  shall 
hereafter  avail  himself  of  the  benefits  of  section  twenty-two  hundred  and  eighty- 
nine  from  paying  the  minimum  price  for  the  quantity  of  land  so  eutered  at  any  time 
after  the  expiration  of  fourteen  calendar  months  from  the  date  of  such  entry,  and 
obtaining  a  patent  therefor,  upon  making  proof  of  settlement  and  of  residence  and 
cultivation  for  such  period  of  fourteen  months,  and  the  provision  of  this  section 
shall  apply  to  lands  on  the  ceded  portion  of  the  Sioux  reservation  by  act  approved 
March  second,  eighteen  hundred  and  eighty-nine,  in  South  Dakota,  but  shall  not 
relieve  said  settlers  from  any  payments  now  required  by  law. 

This  provision  clearly  recognizes  the  trust  character  of  the  payments 
originally  required  of  entrymen  of  Sioux  lands,  and  means  that  when 
such  entrymen  so  elect,  they  may  commute,  after  the  time  named,  by 
paying  the  minimum  price  tor  the  land,  in  addition  to  the  payments 
required  under  the  act  of  1889.  In  cases  of  commutation  under  this 
section,  it  seems  clear  that  the  money  paid  thereon  should  be  paid  into 
the  Treasury  of  the  United  States,  free  of  any  trust  character,  the 
same  as  money  received  from  the  ordinary  sales  of  public  lands.  It 
follows  that  the  money  paid  on  comirmtcd  entries  on  the  ceded  portions 
of  the  Sioux  Reservation  should  be  treated  as  the  proceeds  of  sales  of 
public  lands,  and,  therefoie,  the  State  of  South  Dakota  is  entitled  to 
five  per  centum  of  the  proceeds  of  such  money  after  deducting  all  the 
expenses  incident  to  the  same,  as  provided  by  section  13  of  the  act  of 
1889,  supray  and  you  are  directed  to  state  and  certify  an  account  of  the 
proceeds  of  such  sales  in  favor  of  said  State. 

The  claim  to  five  per  cent  of  the  money  received  on  commuted 
entries  is  not  specifically  made  in  any  of  the  applications  now  under 
consideration,  but  it  was  made  in  oral  argument  at  the  hearing 
accorded  the  State  on  these  claims,  and  hence  such  claim  has  been  con- 
sidered in  all  respects  the  same  ns  if  it  had  been  specified  in  the 
applications. 

Aside  from  the  foregoing,  the  principal  question  presented  and  urged 
is,  whether  the  State  of  South  Dakota  is  entitled,  under  section  13  of 
the  act  admitting  her  into  the  Union,  to  five  per  cent  on  all  the  lands 
within  the  Great  Sioux  and  Sisseton  and  Wahpeton  reservations  which 
have  been  disposed  of  to  settlers  under  the  homestead  laws,  estimating 
said  lands  at  $1.25  per  acre.  If  in  such  cases  the  claim  of  the  State  is 
denied,  it  follows  a  fortiori  that  the  other  claims  now  made  by  said 
State  should  be  denied.  In  what  is  known  as  the  five  per  cent  cases, 
Iowa  V,  McFarland  and  Illinois  v,  the  same,  which  was  decided  by  the 
supreme  court  in  1884  (110  U.  S.,  471),  the  words:  "Net  proceeds  of 
sales  of  all  public  lands"  in  the  Iowa  case,  and  '*net  proceeds  of  the 
lands  ....  sold  by  Congress"  in  the  Illinois  case,  were  used.  In 
this  case  the  words  used  are:  "The  proceeds  of  the  sales  of  public 
lands sold  by  the  United  States." 

In  those  cases  the  question  was,  whether  under  the  five  per  cent 
clauses  in  tbe  Iowa  and  Illinois  acts  said  States  were  entitled  to  the 
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per  centage  ou  the  value  of  lands  not  sold  by  the  United  States  for 
cashy  but  di8x>osed  of  by  the  United  States  in  satisfaction  of  military 
land  warrants.    The  court  in  construing  the  acts,  says  (p.  482) : 

When  each  of  these  acts  speaks  of  lands  [sold  by  Congress]  five  per  cent  of  the 
net  proceeds  of  which  shall  be  reserved,  and  be  ''disbursed''  or  ''appropriated''  for 
the  benefit  of  the  State  in  which  the  land  lies,  it  evidently  has  in  view  sales  in  the 
ordinary  sense,  from  which  the  United  States  receive  proceeds,  in  the  shape  of  money 
payable  into  the  treasury,  ont  of  which  the  five  per  cent  may  be  reserved  and  paid 
to  the  State;  and  does  not  intend  to  inclade  lands  promised  and  granted  by  the 
United  States  as  a  reward  for  military  service,  for  which  nothing  is  received  into  the 
treasury.  The  question  depends  upon  the  terms  in  which  the  compact  between  the 
United  States  and  each  Stete  is  expressed,  and  not  upon  any  supposed  equity  extend- 
ing those  terms  te  oases  not  fairly  embraced  within  their  meaning. 

The  interpretation  placed  by  the  court  on  the  Ave  per  cent  clauses  of 
the  acts,  that  the  word  <^ sales"  means  sales  in  the  ordinary  sense  as 
applied  to  the  sales  of  public  lands  for  cashy  money  payable  into  the 
treasury  out  of  which  the  five  per  cent  may  be  paid,  seems  to  me  to  be 
the  only  fair  and  proper  construction  to  be  placed  ou  such  acts,  includ- 
ing section  13  of  the  Dakota  act. 

Every  reason  given  by  the  court  for  denying  the  claims  of  the  States 
of  Iowa  and  lUinois  for  the  five  per  cent  on  the  lands  disposed  of  for 
military  land  warrants  will  apply  in  denying  the  claims  of  South 
Dakota  on  lands  within  the  Indian  reservations  named  in  said  State's 
applications,  for  in  the  disposition  of  such  lands  the  United  States 
only  receive  the  money  in  trust  for  the  Indians  after  the  expenses  are 
paid.  No  part  of  said  money  could  properly  be  used  in  paying  the  five 
yer  cent  if  it  were  to  be  paid.  All  of  the  net  proceeds  is  to  be  kept  in 
the  Treasury  for  the  sole  use  and  benefit  of  the  Indians. 

In  view  of  the  fact  that  these  claims  are  made  on  behalf  of  a  sover- 
eign State  of  the  Union,  I  have  given  them  a  painstaking  and  careful 
examination  in  the  light  of  the  several  treaties,  statutes,  the  decision 
of  Secretary  Lamar  on  a  similar  question,  the  opinion  of  Attorney- 
General  Garland  rendered  thereon,  and  the  decision  of  the  supreme 
court  in  the  five  per  cent  cases,  and  I  am  abidingly  satisfied  that  the 
claims  made  by  South  Dakota  can  not  lawfully  be  allowed,  save  and 
except  as  to  commuted  entries  hereinbefore  referred  to. 

In  the  general  deficiency  appropriation  bill  of  March  2,  1889  (25 
Stat.,  905-921),  Congress  appropriated  to  the  Stateof  Kansas  $43,790.32 ; 
to  the  State  of  Colorado  $16,000.00;  and  to  the  Stateof  Nebraska 
$35,500.00,  on  account  of  five  per  centum  fund  arising  from  the  sale  of 
l)ublic  lands  in  said  States  from  July  1, 1884,  to  June  30, 1885.  Eefer- 
ring  to  these  appropriations  and  the  decision  of  Secretary  Lamar,  supra, 
your  office  letter  says: 

Those  several  appropriations  appear  to  have  hoen  construed  as  authorizing  the 
payment  to  these  States  of  five  per  cent  on  the  net  proceeds  of  the  sale  of  Indian 
lands,  and  notwithstanding  the  departmental  decision  above  referred  to,  accounts 
have  accordingly  been  stated  in  favor  of  the  State  of  Kansas,  as  aforesaid,  and  with 
the  state  of  Nebraska  for  sale  of  the  Pawnee  Indian  lands,  and  with  the  State  of 
Colorado  for  the  sale  of  Ute  Indian  lands  to  June  30,  1895. 
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Said  appropriations  were  made  in  the  general  deficiency  bill  for  a 
single  year  specifically  named,  and  the  language  used  does  not  in 
terms,  nor  by  implication,  warrant  the  construction  placed  upon  it  by 
your  office.  It  falls  far  short  of  authorizing  the  payment  to  said  States 
of  five  per  cent  of  the  proceeds  of  the  saled  of  Indian  lands  in  them  for 
any  other  year  or  period  of  time  except  the  year  specified  in  the  act. 

You  are,  therefore,  directed  to  discontinue  the  statements  of  accounts 
for  five  per  cent  of  the  sale  of  Indian  lands,  in  favor  of  any  and  all  of 
said  States.  And  you  are  further  directed  to  decline  to  state  or  certify 
accounts  for  any  of  the  claims  of  South  Dakota  present.ed  in  these 
applications,  except  the  five  per  cent  on  commuted  entries  hereinbefore 
directed  to  be  made. 


RAILROAD  LANDS-SECTION  6,  ACT  OF  MARCH  8,  1887. 

YocoM  V.  Keystone  Lumber  Company. 

Lands  within  the  common  granted  limits  of  the  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  Railway,  and  Wisconsin  Central  Railroad^  restored  to  the  public  domam 
on  the  adjustment  of  the  former  grant,  and  under  the  ruling  then  followed  that 
said  lands  were  excepted  from  the  latter  grant  by  the  indemnity  withdrawal  on 
behalf  of  the  Omaha  company,  and  sold  as  a  part  of  the  grant  to  said  company 
prior  to  said  adjustment,  may  be  purchased  from  the  government  under  section 
5,  act  of  March  3,  1887,  the  right  of  the  Central  company  having  been  forfeited 
by  the  act  of  September  29, 1890. 

The  right  of  purchase  under  said  section  is  not  defeated  by  an  adverse  settlement 
made  after  the  passage  of  said  act. 

The  right  of  purchase  under  section  5,  act  of  March  3,  1887,  is  not  repealed  by  the 
act  of  March  2, 1889. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  May 

13y  1896.  (P.  W.  0.) 

I  have  considered  the  appeal  by  B.  F.  Yocom  from  yonr  office  decision 
of  November  9, 1892,  dismissing  bis  protest  against  the  acceptance  of 
the  proof  tendered  by  the  Keystone  Lumber  Company  upon  its  applica- 
tion made  under  the  act  of  March  3, 1887  (24  Stat.,  556),  to  purchase  lots 
1,  2  and  3,  Sec.  31,  T.  57  N.,  E.  6  W.,  Ashland  land  district,  Wisconsin. 

The  tract  is  within  the  ten  miles  granted  limits  common  to  the  grants 
made  by  the  act  of  May  5, 1864,  to  aid  in  the  construction  of  the  Bay- 
field branch  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Bailway 
and  the  Wisconsin  Central  Railroad. 

Within  this  common  limit  a  moiety  of  the  lands  was  granted  on 
account  of  each  road,  but  under  the  rulings  prevailing  prior  to  the 
decision  of  the  supreme  court  in  the  case  of  the  Wisconsin  Central  rail- 
road company  r.  Forsyth  (159  U.  S.,  46),  the  Wisconsin  Central  R.  R. 
company  was  precluded  from  claiming  its  moiety  because  the  land  had 
been  reserved  as  indemnity  for  the  Omaha  company,  under  the  grant 
of  June  3,  1856. 

This  was  the  ruling  of  this  Department  at  the  time  of  the  adjustment 
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of  the  Omaha  grant  and  as  the  land  here  in  question  \?a8  not  allotted 
to  the  Omaha  company  in  settlement  of  its  claim  within  the  common 
limits  of  the  two  grants,  it  was,  with  other  lands,  restored. 

The  record  made  in  the  case  now  before  me  shows  that  in  January, 
1887,  the  Omaha  company  sold  this  tract,  with  other  lands,  to  the  Supe- 
rior Lumber  company;  that  said  lumber  company  sold  to  Payne,  Coch- 
rane and  Company,  and  John  E.  Debois  on  August  29, 1889,  and  that 
they  conveyed  it  to  the  Keystone  Lumber  Company  the  applicant  to 
purchase  under  the  act  of  1887. 

Under  the  decision  of  the  court  referred  to  it  was  error  to  hold  that 
the  indemnity  withdrawal  for  the  Omaha  company  under  the  grant  of 
185C,  defeats  the  grant  under  the  act  of  1864,  for  the  Central  com- 
pany, so  that  had  the  Central  company  completed  its  road  opposite  this 
laud  it  would  have  been  held  to  have  inured  on  account  of  said  grant. 

The  Central  company  failed  to  build  opposite  this  land  and  its  grant 
opposite  unconstructed  road  was  forfeited  by  the  general  forfeiture  act 
of  September  29, 1890. 

It  is  apparent  from  what  has  been  said  that  within  the  common  ten 
miles  granted  limits,  the  Omaha  and  Central  companies  were  each 
eutitled  to  a  moiety  of  the  land. 

The  Central  company  failing  to  earn  its  moiety  left  the  Omaha  com- 
pany tenant  in  common  with  the  United  States,  and  it  was  necessary 
that  the  Omaha  company  should  select  a  quantity  of  land  within  the 
common  limit  equal  to  one-half  the  common  area  to  which  it  would 
receive  fiiU  title. 

Prior  to  this  adjustment,  the  Omaha  company  had  listed  all  the  lands 
in  the  conflict  and  the  purchase  made  by  the  Superior  Lumber  company 
was  prior  to  the  adjustment  under  which  this  land  was  selected  for 
restoration. 

It  was  opposite  the  constructed  road  of  the  Omaha  comx)any,  from 
which  the  Superior  Lumber  company  purchased,  and  as  the  Central 
company  failed  to  earn  it,  and,  under  the  act  of  forfeiture,  it.  has  been 
restored  to  the  United  States,  I  am  of  the  opinion  that  the  facts  rela- 
tive to  the  Central  grant  can  be  eliminated,  in  the  consideration  of  the 
applicant's  right  of  purchase  under  the  act  of  1887. 

Yocom  alleges  settlement  upon  the  land  on  September  10, 1890,  but  as 
this  is  subsequent  to  the  passage  of  the  act  of  March  3, 1887,  no  such 
rights  were  acquired  thereby  as  would  defeat  the  right  of  purchase 
under  the  act  of  March  3, 1887.  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  B.  E.  Co.,  11  L.  D.,  607,  and  Union  Colony  Co.  v.  Fulmele,  16 
L.  D.,  273. 

It  is  urged  that  the  right  of  purchase  under  the  5th  section  of  the 
act  of  1887  is  repealed  by  the  act  of  March  2, 1889,  but  a  similar  con- 
tention was  considered  and  overruled  in  the  case  of  Swiiieford  et  al.  v. 
Piper,  19  L.  D.  9. 

The  remaining  questions  raised  by  the  protest  are  disposed  of  in 
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departmental  decision  iu  the  case  of  Telford  r.  Keystone  Lumber  Com- 
pany (19  L.  D.,  141). 

From  a  careful  consideration  of  the  entire  matter  I  afSrm  your  office 
decision  dismissing  Yocom's  protest  and  the  Keystone  Lumber  Com- 
pany will  be  allowed  to  complete  its  purchase  of  the  tracts  herein 
involved. 


Hook  v.  Preston  et  al. 

Motion  for  review  of  departmental  decision  of  November  2,  1805^ 
21  L.  D.,  374,  denied  by  Secretary  Smith  May  14, 1896. 


RAILROAD  GRANT-RELINQUISHMENT-MJKTT  SELECTIONS. 

The  Gulf  and  Ship  Island  E.  R.  Co.  v.  The  United  States. 

The  Gnlf  and  Ship  IslcP&d  R.  R.  Co.  by  accepting  the  provisions  of  section  7,  act  of 
September  29, 1890,  and  executing  the  relinqaishment  required  thereunder,  did 
not  by  such  action  forfeit  its  right  to  indemnity  for  lands  relinquished  prior 
thereto  under  the  act  of  June  22,  1874. 

The  relinquishment  of  the  company  executed  under  section  7,  act  of  September  29, 
1890,  covered  earned  lands  of  the  company  not  included  iu  the  relinquishment  of 
1884,  on  which  filings  and  entries  had  been  allowed  after  said  relinquishment; 
and  for  the  lands  so  relinquished  under  the  act  of  1890  the  company  is  entitled 
to  select  other  lands,  in  lieu  thereof^  from  the  odd  or  even  sections  within  the 
indemnity  limits  of  the  road  actually  constructed. 

For  the  lands  relinquished  under  the  act  of  1874,  the  company  is  entitled  to  select 
lieu  lands  from  the  odd  or  even  sections  anywhere  within  the  primary  or  indem- 
nity limits  of  the  un forfeited  portion  of  the  grant. 

Secretary  Smith  to  the  CommisHioner  of  the  General  Land  Office^  May 
(J.  I.  H.)  14^  1896.  (G.  B.  G.) 

The  case  of  the  GuK  and  Ship  Island  EaUroad  Company  v,  the  United 
States,  i^  before  the  Department  on  appeal  from  your  office  decision  oi 
April  21, 1894,  rejecting  indemnity  lists  of  said  road  Nos.  3  and  5,  for 
the  reason — 

The  company  is  not  entitled  to  makes  elections  under  the  act  of  1874  for  lands 
relinquished  under  the  act  of  September  29,  1890. 

The  company  must  confine  its  selections  (under  section  7  of  the  act  of  1890)  to  the 
even  sections  in  indemnity  limits. 

Your  ofBce  decision,  rejecting  said  lists,  was  predicated  upon  and 
governed  by  the  departmental  decision  of  March  3, 1893  (16  L.  D.,  237), 
and  the  argument  of  counsel  on  appeal  in  the  case  at  bar,  is  addressed 
to  securing  a  reconsideration  and  reversal  of  that  decision. 

The  contention  of  the  company  is  not  that  it  is  entitled  to  make  selec- 
tions under  the  act  of  1874  for  lands  relinquished  under  the  act  of  Sep- 
tember 29, 1890,  but  that  it  maintains  its  right  of  selection  under  the 
act  of  1874  for  lands  relinquished  under  that  act. 
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Of  the  two  pending  lists  of  indemnity  selections  from  the  odd  seo 
tions  for  lands  relinqoished  by  the  company,  list  Ko.  3  is  for  917.78  acres 
iu  the  indemnity  limits  under  both  the  act  of  1874,  and  section  7  of  the 
act  of  1890,  and  list  No.  5  is  for  11,362  acres  in  the  granted  limits  under 
the  act  of  1874  alone.  Both  lists  appear  to  be  for  lands  along  the  line 
of  constructed  road,  and  it  is  admitted  that  the  company  has  sustained 
the  loss  designated  as  the  basis  of  the  selections  made. 

By  the  act  of  August  11, 1856  (11  Stat.,  30),  there  was  granted  to  the 
State  of  Mississippi,  to  aid  in  the  construction  of  certain  railroads, 
^^  every  alternate  section  of  land  designated  by  even  numbers  for  six 
sections  in  width  on  each  aide  of  each  of  said  roads  "  with  the  right  to 
take  indemnity  from  the  lands  of  the  United  States  nearest  the  tiers  of 
sections  above  specified  in  alternate  sections  or  parts  of  sections  within 
fifteen  miles  from  the  line  of  road,  the  lands  granted  to  be  disposed  of 
only  as  the  work  progressed,  and  to  be  subject  to  the  disposal  of  the 
legislature  of  the  State  for  the  purpose  specified  and  for  no  other. 

Section  4  of  said  act  is  as  follows: 

And  he  it  further  enaciedf  That  the  lands  hereby  granted  to  the  said  State,  shall  be 
disposed  of  by  said  State  only  in  the  manner  following,  that  is  to  say;  that  a  quan- 
tity of  land  not  exceeding  one  hundred  and  twenty  sections  for  each  of  said  roads, 
and  inelnded  within  a  continuous  length  of  twenty  miles  of  each  of  said  roads,  ma^ 
be  sold ;  and  when  the  Governor  of  said  State  shall  certify  to  the  Secretary  of  the 
Interior,  that  any  continuous  twenty  miles  of  either  of  said  roads  is  completed,  then 
another  like  quantity  of  land  hereby  granted  not  exceeding  one  hundred  and  twenty 
sections  for  such  road  may  be  sold,  and  so  on  from  time  to  time,  until  said  roads  are 
completed ;  and  if  said  roads  are  not  completed  within  ten  years,  no  further  sales 
shall  be  made,  and  the  lands  unsold  shall  revert  to  the  United  States. 

The  State  accepted  the  grant  by  the  act  of  February  2, 1857,  and  by 
act  of  December  3, 1858,  conferred  upon  the  Gulf  and  Ship  Island  Eail- 
road  Company  that  part  of  the  grant  pertaining  to  tbeline  from  Bran- 
don to  the  Gulf  of  Mexico. 

A  map  of  definite  location  of  the  road  in  question  was  filed  and 
accepted  on  December  3,  1860,  but  no  work  was  done  on  said  road 
other  than  establishing  said  line  of  definite  location  until  after  the  year 
1882,  when  the  lands  granted  were  by  the  terms  of  the  granting  act 
subject  to  forfeiture. 

Section  1  of  the  forfeiture  act  of  September  29,  1890  (26  Stat.,  496), 
contains  the  following  provision — 

That  there  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resumes  the  title  thereto,  aU  lands  heretofore  granted  to  any  State  or  to  any  corpora- 
tion to  aid  in  the  construction  of  a  railroad  opposite  to  and  contiguous  with  the  por- 
tion of  any  such  railroad  not  now  completed,  and  in  operation  for  the  construction 
or  benefit  of  which  such  lands  were  granted ;  and  all  such  lands  are  declared  to  be  a 
part  of  the  public  domain. 

Only  twenty  miles  of  the  road  had  been  completed  at  the  date  when 
the  forfeiture  became  effective. 
The  contention  of  the  company  has  been  that,  having  been  authorized 
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under  tht5  provisions  of  section  4  of  the  granting  act  to  sell  the  granted 
lands  along  twenty  miles  of  its  line  after  definite  locatiou  and  prior  to 
construction  of  any  part  of  its  road,  and  ui)on  the  completion  of  twenty 
miles  of  road  to  sell  the  lands  along  an  additional  twenty  miles,  it  is 
•entitled  under  the  grant,  and  by  virtue  of  its  haviug  built  twenty 
miles,  to  the  granted  lands  along  forty  miles  of  its  line  as  definitely 
located,  notwithstanding  the  forfeiture  of  1890,  especially  a-s  it  had 
mortgaged  said  lauds,  which,  under  the  laws  of  Mississippi,  was  equiv- 
alent to  a  sale;  that  having  thus  been  sold,  the  lands  do  not  fall 
within  the  purview  of  the  forfeiture  act. 

This  contention  of  the  company  has  been  sustained  by  the  Depart- 
ment in  departmental  decision  of  December  20,  1894  (19  L.  D.,  534), 
reversing  in  that  regard  the  aforesaid  departmental  decision  of  March 
3, 1893. 

There  was,  however,  reserved  for  the  future  consideration  of  the 
Department,  the  question  of  the  right  of  said  company  to  make  selec- 
tions of  lieu  lands  in  both  the  odd  and  even  numbered  sections  of  its 
grant. 

There  are  two  questions  raised  by  the  appeal  and  motion  for  review. 

First.  Has  the  company  the  right  to  make  selections  under  the  act 
of  1874,  in  view  of  the  terms  of  section  7  of  the  act  of  1890  ? 

Second.  Has  the  comx)any  the  right  of  selection  in  the  odd  sections 
under  section  7  of  the  act  of  1890! 

The  act  of  June  22,  1874,  (18  Stat.,  194),  entitled  "An  act  for  the 
relief  of  settlers  on  railroad  lands''  is  in  part  as  follows: 

That  in  the  adjustment  of  all  railroad  land  grants,  whether  made  directly  to  any 
railroad  company  or  to  any  State  for  railroad  purposes,  if  any  of  the  lands  granted 
be  fonnd  in  the  possession  of  an  actual  settler  whose  entry  or  filing  has  been  allowed 
nnder  the  pre-emption  or  homestead  laws  of  the  United  States,  subsequent  to  the 
time  at  which,  by  decision  of  the  land  office,  the  right  of  said  road  was  declared  to 
have  attached  to  such  lauds,  the  grantees,  upon  a  proper  relinquishment  of  the  lands 
so  entered,  or  filed  for,  shall  be  entitled  to  select  an  equal  quantity  of  other  lauds 
in  lieu  thereof  fVom  any  of  the  public  lands  not  mineral,  and  within  the  limits  of 
the  grant  not  otherwise  appropriated  at  the  date  of  selection,  to  which  they  shall 
receive  title  the  same  as  though  originally  granted.  And  any  such  entries  or  filings 
thus  relieved  from  conflict  may  be  perfected  into  complete  title  as  if  sach  lands  had 
not  been  granted:  Provided,  That  nothing  herein  contained  shall  in  any  manner  be 
so  construed  as  to  enlarge  or  extend  any  grant  to  any  such  railroad  or  to  extend  to 
lands  reserved  in  any  land  grant  made  for  railroad  purposes. 

The  lauds  designated  as  the  basis  of  the  pending  lists  caDie  within 
the  scope  of  this  act,  and  on  June  24,  1884,  the  company  relinquished 
the  same  in  favor  of  settlers,  reserviug,  however,  to  the  State  and  the 
company  such  right  of  indemnity  as  they  were  entitled  to  under  the 
act  of  August  11, 185G,  and  the  act  of  June  22,  1874,  from  any  public 
lands  within  the  limits  of  the  grant. 

That  by  virtue  of  this  relinquishment  the  company  was  entitled  to 
select  its  lieu  lands  in  the  alternate  odd  sections  of  both  the  granted 
and  indemnity  limits  has  been  settled  by  the  Department  in  the  case 
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of  tbe  Southern  Pacific  B.  B.  Go.  (18  L.  D.,  275)  wbere  it  was  held 
(syllabas) : 

The  act  of  June  22, 1874,  intended  to  confer  npou  railroad  companies  the  right  to 
select  any  anappropriated,  non-mineral  lands  within  the  limits  of  their  grants  that 
were  sabjeet  to  entry  and  disposal  under  the  general  land  laws  at  the  date  of  selec- 
tion, in  exchange  for  lands  relinquished  nnder  the  provisions  of  said  act. 

Before  this  selection  was  completed,  however,  Congress  passed  the 
act  of  September  29,  1890,  section  one  of  which  forfeited  all  unearned 
railroad  lands,  and  by  its  other  sections  provided  relief  for  certain  set- 
tlers and  railroad  companies.  Section  7  deals  with  the  Oulf  and  Ship 
Island  KaUroad  Company,  and,  after  confirming  all  bona  fide  entries 
and  claims  made  prior  to  or  on  January  1, 1890,  it  proceeds  thus: 

And  on  condition  that  the  Gulf  and  Ship  Island  Railroad  Company  within  ninety 
days  from  the  passage  of  this  act  shall,  by  resolution  of  its  board  of  directors,  duly 
accept  the  pi*ovisious  of  the  same  and  file  with  the  Secretary  of  the  Interior  a  valid 
relinquishment  of  all  said  company's  interest,  right,  title  and  claim  in  and  to  all 
such  lands  as  have  been  sold,  entered  or  claimed,  as  aforesaid,  then  the  forfeiture 
declared  in  the  first  section  of  this  act  shall  not  apply  to,  or  in  any  wise  affect  so 
much  and  such  parts  of  said  grauts  of  lauds  to  the  State  of  Mississippi  as  lie  south 
of  a  line  drawn  east  and  west  through  the  point  where  the  Gulf  and  Ship  Island 
Railroad  may  cross  the  New  Orleans  and  Northeastern  Railroad  in  said  State,  until 
one  year  after  the  passage  of  this  act.  And  there  may  be  selected  and  certified  to, 
or  in  liehalf  of  said  company,  lauds  in  lieu  of  those  hereinbefore  required  to  be 
surrendered  to  be  taken  within  the  indemnity  limits  of  the  original  grant  nearest 
to  and  opposite  such  part  of  the  line  as  may  be  constructed  at  the  date  of  selection. 

On  December  11, 1890,  the  company  filed  the  acceptance  and  relin- 
qaishment  aforesaid,  which  after  reciting  the  said  section  7  in  full, 
proceeds  as  follows : 

The  Gulf  and  Ship  Island  Railroad  Company  ....  does  hereby  accept  the  pro- 
visions of  said  section  YII  ....  and  does  hereby  relinquish  and  release  to  the 
United  States  all  said  company's  interest,  right,  title,  and  claim  in  and  to  all 
lands  within  the  limits  of  its  grant  ....  as  had  been  prior  to  the  approval  of  said 
act  sold  by  the  officers  of  the  United  States  for  cash,  or  entered  in  good  faith  under 
the  pre-emption  and  homestead  laws  with  the  allowance  of  said  officers ;  also  all 
lands  on  which  there  wete  any  bona  fide  pre-emption  and  homestead  claims  on  the 
1st  day  of  January,  1890,  arising  or  asserted  by  actual  occupation  of  the  land  under 
color  of  the  laws  of  the  United  States. 

I  am  of  opinion  that  the  railroad  company  by  accepting  the  pro- 
visions of  said  section  7  of  said  act,  and  executing  the  relinquishment 
required  thereunder,  did  not  forfeit  its  right  to  indemnity  under  the 
act  of  1874. 

For  such  lands  as  had  been  relinquished  to  the  United  States  under 
the  act  of  1874  the  company  had  acquired  a  vested  right  of  selection, 
and  subsequent  legislation  could  not  operate  upon  such  right.  Were 
it  plain  that  Congress  intended  by  the  act  of  1890  to  forfeit  such  right 
a  question  of  constitutional  limitation  on  the  ])Ower  of  that  body  would 
arise  over  which  this  Department  would  have  no  jurisdiction,  but  it  is 
a  familiar  rule  of  statutory  construction  that  the  legislative  power  will 
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hot  be  presdmed  to  have  intended  that  \?hich  it  did  not  have  authority 
to  do. 

There  is  no  conflict  between  the  act  of  1874,  and  section  7  of  the  act 
of  1890.  Congress  by  the  act  of  1874  provided  for  the  selection  of 
lands  in  lieu  of  those  earned  by  the  several  companies,  while  by  section 
7  of  the  act  of  1890,  Congress  was  legislating  solely  about  unearned 
lands  which  had  just  been  forfeited  by  section  1  of  that  act  to  take 
effect  one  year  from  the  date  thereof,  if  the  road  had  not  been  built 
withiii  that  time. 

This  being  true,  I  do  not  understand  why  the  right  of  indemnity 
selection  under  section  7  of  the  act  of  1890  need  be  confused  with  the 
right  of  selection  already  acquired  under  the  act  of  1874 

The  indemnity  provided  for  under  the  act  of  1890  was  a  separate  and 
independent  right  contingent  upon  the  building  of  the  road  within  one 
year  from  the  passage  of  the  act. 

Said  road  was  not  built  within  the  time  allowed  by  section  7,  nor 
has  it  been  built  since  that  time.  It  appealing,  therefore,  that  no  part 
of  said  road  has  ever  been  built  except  the  first  twenty  miles;  then 
section  1,  of  the  act  aforeMiid,  operated  as  a  forfeiture  one  year  from 
the  date  thereof,  of  all  the  lands  granted  opposite  the  unconstructed 
portion,  because  they  were  unearned  lands,  except  the  additional 
tweuty  miles  which  had  been  mortgaged  and  for  the  purposes  of  this 
opinion  must  be  treated  as  earned  lands. 

The  company  occupies  an  anomalous  position  affecting  its  rights 
under  the  act  of  1890.  As  has  been  said,  Congress,  in  that  act,  was  leg- 
islating as  to  unearned  lands.  The  act  does  not  in  terms  forfeit  earned 
lands  and  it  will  not  be  presumed  that  Congress  so  intended.  The 
company  did  not  comply  with  the  conditions  of  the  saving  clause  in 
section  7  of  that  act  and  it  follows  that  it  is  not  entitled  to  any  benefit 
conferred  thereby.  But  it  is  clear,  to  my  mind,  that  the  company  is 
entitled  to  select  lands  in  lieu  of  those  relinquished  under  that  act,  not 
by  virtue  of  the  aet  but  by  virtue  of  the  relinquishment  thereunder. 

The  company's  relinquishment  under  the  act  of  1874  {supra)  was 
intended  to  embrace,  and  perhaps  did  embrace,  all  of  the  earned  lands 
of  the  road  claimed  by  preemption  and  homestead  settlers  under  the 
public  land  laws  on  June  24, 1884,  the  date  thereof.  It  could  not  be 
presumed,  therefore,  that  the  company  relinquished  these  same  lands 
under  the  act  of  1890.  It  did  not  have  them  to  relinquish.  The  United 
States  had  already  been  re-invested  with  title. 

But  subsequent  to  the  relinquishment  of  1884,  and  prior  to  the  pas- 
sage of  the  act  of  1890,  certain  other  preemption  and  homestead  filings 
had  been  allowed  for  other  earned  lands  of  the  company,  and  these  are 
the  lands  relinquished  under  the  act  of  1890.  and  for  these  lands  I 
think  the  company  is  entitled  to  indemnity,  or  more  specifically,  for 
other  lands  in  lieu  thereof. 

If  the  company  had  not  relinquished  these  last  named  lands  under 
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the  act  of  1890,  it  might  at  any  time  before  tlie  adjustment  of  its  grant 
have  relinquished  these  same  lan^Is  under  the  act  of  1874,  and  would  be 
entitled  to  lieu  lands  therefor  as  for  those  originally  relinquished  under 
said  last  named  act.  But  inasmuch  as  it  did  relinquish  them  under  the 
act  of  1890,  it  to  that  extent  waived  its  right  to  selection  under  the  act 
of  1874,  and  must  now  select  its  lieu  lands  for  those  last  relinquished, 
as  provided  by  the  act  of  1890. 

The  question  now  follows — Where  may  these  lands  be  selected? 

The  language  of  the  act  is, 

to  be  taken  within  the  indemnity  limits  of  the  original  grant  nearest  to  and  opposite 
aach  part  of  the  line  as  may  be  constructed  at  the  date  of  selection. 

There  can  be  no  question  that  this  language  confines  selections  to 
the  indemnity  limits  and  opposite  constructed  road,  and  I  think  the 
language  broad  enough  to  cover  both  odd  and  even  sections  within 
such  limits,  but  I  am  of  opinion  that  these  selections  should  be  con- 
fined to  the  indemnity  limits  of  the  road  actually  constructed. 

The  language  here  quoted  is  very  different  from  that  found  in  the  act 
of  1874  {supra).  By  the  last  named  act  the  selections  might  be  made 
of  any  "public  lands  •  •  •  •  within  the  limits  of  the  grant,"  while 
the  language  here  is,  lands  "opx)osite  such  part  of  the  line  as  may  be 
constructed  at  the  date  of  selection." 

The  language  of  the  granting  act  saved  the  basis  of  the  selection  to 
the  company  not  only  in  the  lands  opposite  road  actually  constructed 
but  also  in  lands  twenty  miles  in  advance  of  construction,  but  selec- 
tion of  lieu  lands  under  the  acts  of  1874  and  1890  must  be  governed 
by  the  language  of  these  acts  respectively. 

The  company  will  therefore  Ijiie  permitted  to  take  lands  in  lieu  of 
those  relinquished  under  the  act  of  1874,  anywhere  within  the  limits 
of  the  first  forty  miles  of  its  grant,  either  in  the  granted  or  indemnity 
limits,  and  either  even  or  odd  sections,  or  both,  which  were  non-mineral, 
and  unappropriated  at  the  date  of  the  selection;  but  its  right  to  select 
lands  in  lieu  of  those  relinquished  under  the  act  of  1890  will  be  con- 
fined to  the  indemnity  limits  of  the  first  twenty  miles  of  road. 

You  will  prepare  a  list  of  selections  in  conformity  with  this  opinion 
and  forward  the  same  for  my  approval. 


Swain  v.  Kearney. 

Motion  for  review  of  departmental  decision  of  March  13,  1896,  22 
L.  D.,  306,  denied  by  Secretary  Smith,  May  14, 1896. 
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PRACTICE— NOTICE-SERVICE  BY   PUBLICATION. 

Wagees  V.  Nelson.* 

An  affidavit  as  the  basis  of  au  order  for  publication  may  be  made  by  any  one  poseess* 
ing  the  requisite  iuformation. 

An  allegation  in  the  affidavit  furnished  as  the  basis  of  an  order  of  publication  that 
inquiry  for  the  defendant's  whereabouts  has  been  made  in  the  locality  of  the 
contested  claim,  and  at  the  'Mast  known  address"  of  the  defendant,  may  be 
accepted  as  sufficient  in  that  respect,  though  that  address  is  not  the  one  shown 
by  the  record,  in  view  of  the  fact  that  the  place  of  publication  and  hearing  is  at 
said  record  address  and  no  appearance  is  made  in  response  to  the  notice. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  September 

28, 1895.  (0.  J.  W.) 

April  2,  1889,  Mary  Nelson  made  timber  culture  entry  No.  13,930, 
NW.  J,  Sec.  17,  T.  7  N.,  R.  50  W.,  at  Denver,  Colorado,  giving  her 
address  at  Sterling,  Colorado. 

May  3, 1893,  J.  William  Wagers  filed  affidavit  of  contest  against  said 
entry,  alleging  total  failure  of  claimant  to  break,  plant,  or  cultivate 
any  portion  of  said  laud  to  trees,  tree  seeds  or  cuttings,  or  to  crops,  or 
to  cause  the  same  to  be  done,  since  date  of  entry,  and  summons  issued 
requiring  the  parties  to  appear  on  22d  of  July  thereafter,  to  respoud 
and  furnish  testimony. 

On  June  12, 1893,  W.  F.  Tritsch,  claiming  to  act  as  agent  for  contest- 
ant, filed  affidavit  alleging  the  non-residence  of  defendant  and  prayed 
that  service  of  notice  by  publication  be  ordered,  which  was  accordingly 
done. 

On  July 23,  the  hearing  was  had  before  the  register  and  receiver,  the 
defendant  making  default.  On  the  testimony  produced  by  contestant^ 
the  local  officers  found  for  contestant  and  recommended  the  cancella- 
tion of  said  entry. 

On  February  20, 1894,  your  office  found  that  the  affidavit  of  Tritsch, 
on  which  the  order  for  service  of  notice  by  publication  was  predicated, 
was  defective,  and  that  defendant  had  not  been  legally  served  and  the 
case  was  remanded  with  instructions  to  allow  contestant  further  time 
to  perfect  service  of  notice,  or  to  appeal. 

On  April  14, 1894,  contestant  filed  his  appeal  from  said  decision. 

Was  the  defendant  served  ! 

Rule  of  Practice  11,  provides: 

Notice  may  ho  given  by  publication  alone,  only  "when  it  is  shown  by  affidavit  of  the 
coiitesfant,  and  by  such  other  evidence  as  the  register  and  receiver  may  require,  that 
due  diligence  has  been  used  and  that  personal  service  can  not  be  made.  The  party 
will  be  required  to  state  what  effort  has  been  made  to  get  personal  service. 

The  following  is  the  affidavit  filed  in  response  to  this  rule. 

W.  F.  Tritsch,  being  duly  sworn,  on  his  oath  says.  That  he  is  the  duly  authorized 
agent  of  the  plaintiff  in  the  above  action  and  has  tho  general  management  thereof 


Not  reported  in  Vol.  XXI. 
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in  conuection  with  E.  £.  Armoar,  the  attorney  for  the  plaintiff.  That  the  plaintiff 
resides  in  Nebraska  a  long  distance  Arom  the  land  office  and  is  not  familiar  with  th0 
facta  hereinafter  set  out,  whereas  the  same  are  particnlarly  within  the  knowledge  of 
the  affiant.  And  for  this  reason  he  makes  this  affidavit  instead  of  the  plaintiff 
That  the  claimant  is  a  non-resident  of  Colorado  and  oat  of  the  State,  as  affiant  is 
informed  and  believes,  so  that  personal  service  of  notice  cannot  be  had.  Affiant  haa 
caused  general  inquiry  to  be  m  ide  in  the  locality  of  the  contested  claim  and  also  at 
Leroy,  Colorado,  the  claimant's  last  known  address,  to  learn  his  whereabouts,  for 
the  purpose  of  serving  him  personally  with  notice  of  this  contest,  but  has  not  been 
able  to  learn  anything  of  him.  Affiant  believes  that  it  is  not  reasonably  possible  by 
ordinary  means  to  serve  the  claimant  personally  with  notice  of  the  hearing  in  the 
above  cause,  nor  to  find  his  whereabouts.  Wherefore  he  prays  that  ser%'ice  of  notice 
by  publication  be  ordered  herein. 

Bale  11  seems  to  contemplate  some  evidence  in  addition  to  the  affi- 
davit, alleging  non-residence,  before  an  order  will  be  granted  allowing 
service  by  pablication,  wben  required  by  tbe  register  and  receiver.  In 
this  case  no  sach  requirement  was  made  by  them,  they  being  satisfied 
with  the  statements  contained  in  the  affidavit.  And  the  Department 
sees  no  reason  for  overruling  their  conclusion  in  this  respect. 

The  rule  literally  construed  would  seem  to  require  that  this  affidavit 
should  be  made  by  the  contestant  himself,  but  in  the  case  of  Bradford 
V.  Aleshire  (15  L.  D.,  238),  it  was  held  that  this  affidavit  can  be  made 
by  any  person  who  possesses  the  requisite  information,  and  this,  I  think, 
is  a  reasonable  and  just  interpretation  of  the  rule  as  to  this  point. 
Your  office  held  the  affidavit  of  Tritsch  in  the  case  under  consideration 
to  be  insufficient.    Looking  to  the  affidavit  1  find  that  it  alleges: 

1.  Claimant's  non-residence ; 

2.  That  her  whereabonts  and  address  is  unknown ; 

3.  That  by  ordinary  means  it  is  not  possible  to  make  personal  service  of  the  notice 
npon  her. 

4.  That  he  has  had  general  inquiry  made  both  in  the  neighborhood  of  tbe  claim 
and  at  Leroy,  Colorado,  her  last  known  address,  but  has  been  unable  to  iind  out  her 
whereabouts ; 

5.  That  he  has  been  informed  and  believes  that  she  is  out  of  the  state. 

It  seems  to  me  that  this  is  a  substantial  comiiliance  with  the  require- 
ments of  Eule  11.  The  affiant  uses  the  pronouns  "he"  and  "him'', 
instead  of  "she"  and  "her",  which  your  office  treats  as  evidence  of 
the  ignorance  of  affiant  as  to  claimant's  sex  and  as  amounting  to  a 
serious  defect  in  the  affidavit.  Such  verbal  inaccuracy  is  immaterial 
and  does  not  affect  the  sufficiency  of  the  affidavit. 

It  is  said,  however,  that  the  record  shows  her  address  to  have  been 
Sterling,  Colorado,  at  the  time  of  her  entry.  The  reply  to  this  is  that 
the  sworn  statement  of  Tristch  in  his  affidavit  that  Leroy,  Colorado^ 
was  her  last  known  address,  overcomes  the  legal  presumption  of  her 
continued  residence  at  Sterling,  notwithstanding  she  may  have  given 
no  notice  of  her  change  of  address,  and  especially  since  it  appears  that 
Sterling  is  the  location  of  the  land  office  at  which  the  hearing  occurred, 
and  the  place  of  publication  of  the  newspaper  in  which  the  notice  of 
contest  was  published,  and  she  made  no  appearance. 
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The  evidence  fully  supports  the  charge  in  affidavit  of  contest  as  to 
default  in  breaking  the  second  five  acres,  as  required  by.  law,  from  date 
of  entry  to  present  time,  or  causing  the  same  to  be  done. 

Your  office  decision  is  accordingly  reversed  and  timber-culture  entry 
Ifo.  13,930,  canceled. 


Gartland  v.  Marsh  et  al. 

Motion  for  review  of  departmental  decision  of  February  10,  1896, 
22  L.  D.,  163,  denied  by  Secretary  Smith,  May  14, 1896. 


RAILROAD  GRANT— INDIAN  RESERVATION—INDIAN  C'OUNTRT. 

WARBEN   V.  yOBTHERN  PACIFIC   R.  R.   Co. 

Land  embraced  at  the  date  of  the  Northom  Pacific  grant  in  an  Indian  reservation 
created  by  treaty  is  excepted  from  the  operation  of  the  grant,  though  at  definite 
location  such  land  has  been  relieved  from  the  reservation  subject  only  to  the 
right  of  Indian  occupancy;  and  the  provisions  in  section  2,  of  said  ^rant  with 
respect  to  the  extinction  of  Indian  title  are  not  applicable  to  land  that  acquires 
the  status  of  Indian  country  after  the  date  of  the  grant,  but  is  iucluded  in  a 
technical  reservation  prior  thereto. 

Secretary  Smith  to  the  Cofnmissioner  of  the  General  Land  Office,  May 
(J.  L  H.)  14j  1896.  (F.  W.  C.) 

I  have  considered  the  appeal  by  Annie  M.  Warren,  from  your  office 
decision  of  March  8, 1892,  holding  for  cancellation  her  homestead  entry 
covering  the  NE.  {,  Sec.  29,  T.  43  N.,  E.  27  W.,  Taylor's  Falls  land  dis- 
trict, Minnesota,  for  conflict  with  the  grant  for  the  Northern  Pacific 
railroad  company. 

The  land  in  qaestion  is  within  the  twenty  miles  primary  limits  of  the 
grant  for  said  company,  as  adjusted  to  the  line  of  definite  location 
shown  upon  the  map  filed  November  20,  1871.  It  is  also  included 
within  the  reservation  created  under  the  treaty  of  February  22, 1855 
(10  Stat.,  1166),  with  the  Chippewa  Indians. 

By  the  terms  of  the  second  article  of  said  treaty  it  was  provided— 

And  at  snch  time  or  times  as  the  President  may  deem  it  advisable  for  the  interest 
and  welfare  of  said  Indians,  or  any  of  them,  he  shall  cause  the  said  reservations,  or 
such  portion  or  portions  thereof,  as  may  be  necessary,  to  be  surveyed ;  and  assign  to 
each  head  of  a  famil}%  or  single  person  over  twenty-one  years  o'f  age,  a  reasooable 
qnaiitity  of  land,  in  one  body,  not  to  exceed  eighty  acres  in  any  case,  for  his  or  their 
separate  use ;  and  he  may,  at  his  discretion,  as  the  occupants  thereof  become  capable 
of  mnnagiug  their  business  and  affairs,  issue  patents  to  them  for  the  tracts  so 
assigned  to  them  respectively ;  said  tracts  to  bo  exempt  from  taxation,  levy,  sale,  or 
forfeiture;  and  not  to  be  aliened  or  leased  for  a  longer  period  than  two  years,  at  cue 
time,  until  otherwise  provided  by  the  legislature  of  the  State  in  which  they  may  be 
Bituatc,  with  the  assent  of  Congress.    They  shall  not  be  sold,  or  alienated,  in  fee,  (or 
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a  period  of  fl¥o  years  after  the  date  of  tfae  patents ;  and  not  tben  without  the  assent 
of  the  President  of  the  United  States  being  first  obtained.  Prior  to  the  issue  of  the 
patents,  the  President  shall  make  snch  rules  and  regulations  as  he  may  deem  neces- 
sary and  expedient,  respecting  the  disposition  of  any  of  said  tracts  in  case  of  the 
death  of  the  person  or  persons  to  whom  they  may  be  assigned,  so  that  the  same  shall 
be  secured  to  the  families  of  such  deceased  persons;  and  should  any  of  the  Indians 
to  whom  tracts  may  be  assigned  thereafter  abandon  them,  the  President  may  make 
such  mles  and  regulations,  in  relation  to  snch  abandoned  tracts,  as  in  his  Judgment 
may  be  necessary  and  proj^er. 

Thus  evidencing,  as  stated  in. the  opening  recitation  of  said  article, 
a  reservation  <<for  the  permanent  homes  of  said  Indians."  The  reser- 
vations created  under  the  treaty  of  1855  were  reduced  by  the  treaties 
of  March  11, 1863,  proclaimed  March  19, 1863  (12  Stat.,  1249),  and  that 
of  May  7, 1864,  proclaimed  March  20, 1865  (13  Stat.,  693),  each  of  which 
cedeil  part  of  the  lands  formerly  reserved  to  the  United  States.  In 
each  of  said  treaties  it  was  declared  not  to  be  obligatory  upon  the 
Indians  to  remove  to  the  new  reservation  until  the  United  States  had 
complied  with  certain  stipulations,  and  in  each  there  was  a  special  pro- 
vision in  regard  to  the  Mille  Lac  Indians  (a  band  of  the  Chipx>ewas), 
in  the  following  words : 

Provided,  that  owing  to  the  heretofore  good  conduct  of  tht^  Mille  Lac  Indians  they 
shall  not  be  compelled  fo  remove  so  long  as  they  shall  not  in  any  way  interfere  with, 
or  in  any  way  molest,  the  persons  or  property  of  the  whites. 

As  to  the  lands  ceded  after  the  treaties  with  the  Indians  had  been 
proclaimed,  it  would  seem  that  the  effect  of  the  provision  just  referred 
to  was  to  leave  these  ceded  lands  in  the  nature  of  Indian  country,  as 
it  was  before  the  conclusion  of  the  treaty  of  1855  with  these  Indians 
by  which  a  technical  reservation  was  established. 

The  question  of  the  effect  of  the  reservation  created  under  the  treaty 
of  1855  upon  the  grant  for  the  Northern  Pacific  Railroad  Company,  has 
before  been  the  subject  of  consideration  by  this  Department  in  the  case 
of  Northern  Pacific  K.  R.  Co.  et  al.  v.  Walters  et  al  (13  L.  D.,  230),  but 
the  discussion  in  said  case  was  limited  to  the  effect  of  said  reservation 
upon  the  company's  right  to  make  selection  of  such  lands  under  its 
indemnity  provisions.  The  effect  of  the  reservation  created  under  the 
treaty  of  1855,  upon  the  grant  for  said  company  has  not  before  been 
considered  by  this  Department.  I  understand  from  inquiry  at  your 
office  that  the  present  case  was  made  a  test  case  for  the  determination 
thereof.  This  being  so,  it  is  to  be  regretted  that  the  company  has  not 
filed  an  argument  in  answer  to  the  appeal,  filed  in  behalf  of  Warren, 
from  your  office  decision  holding  that  these  lands  inured  to  the  com- 
pany under  its  grant  because  they  were  freed  of  the  reservation  prior 
to  the  definite  location  of  the  coinpany-s  road. 

It  is  understood  that  the  land  in  question  is  a  part  of  that  ceded  by 
the  treaty  concluded  May  7, 1864,  but  as  said  treaty's  ratification  was 
advised,  with  an  amendment  by  the  Senate,  February  14,  1865,  and 
proclaimed  by  the  President  March  20,  1865,  it  must  be  held  that  this 
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land  was  in  a  state  of  reservation  under  the  treaty  of  1855,  at  the  date 
of  the  passage  of  the  act  of  July  2, 1864  (13  Stat.,  365),  under  which 
the  company  claims  this  grant. 

The  question  for  determination,  therefore  is :  Was  such  a  reservation 
sufficient  to  except  the  lands  covered  thereby  from  the  operation  of 
the  grant  for  said  company? 

In  the  case  of  Bardon  v.  Northern  Pacitic  railroad  company  (145 
U.  S.,  535),  it  was  held,  referring  to  the  grant  of  1864,  that  said  grant 
^^is  of  alternate  sections  of  public  land,  and  by  public  land,  as  it  has 
been  long  settled,  is  meant  such  land  as  is  open  to  sale  or  other  dis- 
position under  general  laws." 

In  the  case  of  Dellone  v.  !N^ortherh  Pacific  Kailroad  Co.  (16  L.  D., 
229),  it  was  held  that  lands  embraced — at  the  date  of  definite  location 
of  the  road — within  a  technical  Indian  reservation  established  under 
the  provisions  of  a  treaty  do  not  form  a  part  of  the  "  Indian  country" 
to  which  the  provisions  contained  in  section  two,  of  the  grant  of  1804, 
for  extinguishing  the  Indian  title,  are  applicable,  but  are  reserved  from 
the  operation  of  said  grant  under  the  express  terms  of  the  third  section 
thereof. 

The  land  under  consideration  in  that  case  was  a  part  of  the  Crow 
Indian  reservation  established  after  the  date  of  th^  passage  of  the  act 
making  the  grant  for  said  company,  and  which  had  not  been  released 
from  reservation  at  the  date  of  the  filing  of  the  company's  map  of  defi- 
nite location  opposite  thereto. 

In  view  of  the  decision  of  the  court,  however,  in  the  Bardon  case, 
just  referred  to,  it  would  seem  that  the  reasoning  and  argument  made 
in  the  Dellone  case  would  apply  with  equal  force  to  the  case  now  under 
consideration,  for  it  must  be  clear  that  these  lands  reserved  under  the 
treaty  of  1855  were  not  public  lands  at  the  date  of  the  passage  of  the 
act  of  18G4,  nor  were  they  a  part  of  the  Indian  country  with  relation 
to  which  the  second  section  of  the  act  making  this  grant  x>i*ovide'  foi 
the  speedy  extinguishment  of  the  Indian  title. 

After  the  treaty  of  1864  had  been  x>roclaimed  on  March  20, 1865,  as 
before  stated,  the  Indians  were  permitted,  under  said  treaty,  to  remain 
upon  the  land  so  long  as  they  should  not  in  any  manner  interfere  with, 
or  in  any  way  molest,  the  persons  or  property  of  the  whites,  which,  as 
before  stated,  reduced  the  previous  existing  condition,  so  far  as  the 
ceded  lands  were  concerned,  from  a  technical  reservation  to  lands 
incumbered  with  the  right  of  Indian  occupancy;  but  this  being  snbse- 
quently  to  the  passage  of  the  act  making  the  grant,  I  am  of  the  opinion 
that  it  was  not  within  the  contemplation  of  the  second  section  of  the 
act  requiring  the  extinguishment  of  the  Indian  title,  which  refers  only 
to  such  lands  as  were  then  embraced  in  what  was  known  as  the  terri- 
tory of  thfe  Indians,  and  not  those  tracts  which  were  embraced  in  defined 
and  technical  reservations.  Such  reservations  established  in  accord- 
ance with  treaty  stipulations,  were,  to  my  mind,  as  free  from  the  ojier- 
ation  of  the  grant  as  reservations  established  for  any  other  purpose. 
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I  mast  therefore  reverse  your  office  decision,  and  hold  that  the  land 
in  question  is  excepted  from  the  operation  of  the  grant  for  said  com- 
pany, and  that  the  entry  by  Annie  M.  Warren  be  permitted  to  stand, 
unless  some  other  and  sufficient  reason  exists  for  the  cancellation 
thereof. 


Willis  r.  Mebbitt. 

Motion  for  review  of  departmental  decision  of  February  4, 1896,  22 
L,  D.,  79,  denied  by  Secretary  Smith  May  14, 1896. 


PRE-EMPTION  FINAL  PROOF— APPLICATION  TO  ENTER. 

Alqer  r.  Wood. 

The  reservation  effected  by  notice  of  application  to  malce  pre-emption  final  proof  is 
for  the  benetit  of  the  pre-emptor,  and  does  not  operate  as  a  segregation  of  the 
land,  as  between  third  parties  whose  claims  arise  independently  of  the  pre- 
emptor. 

An  application  to  enter,  improperly  held  to  await  prior  proceedings  inyolving  the 
land,  when  allowed,  will  relate  baclc  to  the  time  when  it  was  received  with  the 
proper  fees,  and  cut  off  intervening  adverse  claims. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 
(J.  I.  H.)  14,  1896.  (W.  M.  W.) 

I  have  considered  the  case  of  John  E.  Alger  v,  Eliza  L.  Wood,  on  the 
api>eal  of  the  latter  from  your  office  decision  of  December  13, 1894, 
holding  for  cancellation  her  homestead  entry  for  the  E.  ^  of  the  NE.  ^ 
of  Sec.  20  and  the  SW.  i  of  the  ^W.  J  of  Sec.  21,  T.  13  S.,  11.  64  W., 
Pneblo,  Colorado,  land  district. 

In  order  to  clearly  understand  the  material  questions  in  the  case  it 
appears  to  be  necessary  to  refer  to  matters  antedating  the  entry  of  Wood 
and  the  filing  of  the  contest  affidavit  of  Alger  against  said  entry. 

Ou  the  17th  day  of  January,  1889,  one  Peet  Harness  filed  a  pre- 
emption declaratory  statement  covering,  inter  alia,  the  land  in  contro- 
versy, alleging  settlement  November  22,  1888.  On  November  25, 1889, 
he  submitted  final  proof,  against  the  allowance  of  which  William  S. 
Henderson  and  Arthur  J.  Sanford  protested,  and  later  on  said  parties 
contested  Harness'  claim.  A  hearing  was  had,  and  the  local  officers 
decided  against  the  contestants. 

Contestants  appealed. 

On  March  29, 1892,  your  office  held  for  cancellation  Harness'  declara- 
tory statement  as  to  one  forty  acres  included  in  said  declaratory  state- 
ment, which  forty  is  not  involved  in  this  controversy.  While  the  mat- 
ter was  pending  Harness  died,  and  an  administrator  of  his  estate  was 
appointed. 
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On  May  22, 1803,  your  office  canceled  the  claim  of  Harness  to  said 
forty  acres,  and,  at  the  same  time,  allowed  F.  B.  Boss,  administrator 
of  the  estate  of  Peet  Harness,  sixty  days  in  which  to  make  payment 
for  and  entry  of  the  balance  of  the  land  included  in  Harness'  declara- 
tory  statement. 

On  June  3, 1893,  all  parties  in  interest  were  notiiied  of  your  office 
decision  of  May  22, 1893. 

On  July  31, 1803,  the  homestead  application  of  Eliza  L.  Wood,  to 
enter  the  land  in  controversy  under  the  homestead  law,  was  received  at 
the  local  office,  with  a  remittance  of  $12.00  to  pay  the  fees  and  commis- 
sions for  such  entry ;  and  on  the  same  day  the  local  officers  ^^  suspended"' 
^<said  homestead  application  to  await  the  expiration  of  the  time 
allowed  F.  B.  Boss,  administrator,  in  which  to  make  payment  for  and 
entry  of  the  remaining  portion  of  the  tract  of  land  on  which  final  proof 
had  been  offered  by  Peet  Harness."  At  the  same  time  Wood  was 
informed  by  the  local  office  that  the  fees  and  commissions  for  a  home- 
stead entry  of  one  hundred  and  twenty  acres  amounted  to  $14.50, 
instead  of  the  $12.00  remitted  by  her,  which  was  returned  to  her  by 
receiver's  check.  On  August  8, 1803,  $14.50  to  pay  fees  and  commis- 
sions of  her  homestead  entry  was  received  by  the  local  officers  from 
Mrs.  Wood.  On  August  16, 1893,  the  local  officers  reported  to  your 
office  that  the  time  allowed  Boss,  administrator,  to  pay  for  and  to  enter 
the  land,  had  expired  and  no  action  had  been  taken  by  him. 

On  August  25,  1893,  a  letter  of  inquiry  was  received  by  the  local 
officers  from  Mrs.  Wood,  relating  to  the  $14.50  she  had  remitted  to  pay 
fees  and  commissions  under  her  homestead  application. 

On  August  26, 1893,  Mrs,  Wood  was  notified  by  the  local  officers 

of  tfae  actioD  taken  by  onr  office  letter  of  July  31,  1893;  that  the  said  administrator 
had  failed  to  take  any  action  in  the  premises,  and  the  matter  had  been  reported  to 
the  Commissioner,  from  whom  this  office  was  awaiting  further  instructions. 

On  the  28th  day  of  August,  1893,  Mrs.  Wood  forwarded  to  the  local 
officers 

an  order  of  the  court  to  the  administrator  and  a  relinquishment  of  the  tract  by  the 
said  F.  B.  Ross,  as  administrator  of  the  estate  of  Peet  Harness,  deceased,  with  the 
request  that  the  original  or  copies  of  the  papers  so  transmitted  be  retnmed  to  her. 

On  September  5, 1893,  the  local  officers  returned  the  original  papers 
to  Mrs.  Wood  without  action,  for  the  reason  that  their  "  office  not  hav- 
ing facilities  to  furnish  copies  of  the  papers  referred  to."  Said  officers 
further  report: 

That  on  December  18,  1893,  the  said  relinquishmeut  of  F.  B.  Ross,  administrator 
of  the  estate  of  Peet  Harness,  c'ereased,  was  again  filed  in  this  office,  and  Pre.  D.  S. 
No.  14,940  was  canceled  upon  the  records. 

On  December  23, 1803,  Mrs.  Wood's  entry  for  the  land  in  controversy 
was  placed  of  record  in  the  local  office. 

On  December  20,  1803,  John  E.  Alger  filed  an  affidavit  of  contest 
against  Wood's  entry,  alleging,  in  substance,  that  he  made  actual  settle- 
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meiit  on  tbe  land  in  question  on  the  28tli  day  of  October,  1893,  and 
tLat  lie  resided  continuously  thereon  until  the  filing  of  the  affidavit: 

4.  That  said  laud  waa  restored  to  the  pnblic  domain  December  18,  1893,  by  the 
filing  of  the  relinqaishment  of  F.  B.  Ross,  administrator  of  the  estate  of  Peet  Har- 
ness, deceased,  and  that  on  said  December  18,  1893,  affiant  was  an  actual  bona  fide 
resident  upon  said  land,  in  nndispnted  and  exclusive  possession  thereof.  5.  That 
said  homestead  entry  of  Eliza  L.  Wood  was  not  made  ia  good  faith  for  her  own 
excliisiye  use  and  benefit,  bat  was  made  for  the  use  and  benefit  of  her  son  Charles 
Wood. 

A  hearing  was  ordered  and  had  before  the  local  officers,  at  which 
the  parties  appeared  and  introduced  testimony. 

On  July  o,  1894,  the  register  and  receiver  found  that  Wood's  home- 
stead application  was  made  in  good  faith  and  followed  up  to  the  best 
of  her  ability. 

That  the  relinquishment  of  F.  B.  Ross,  administrator,  should  haye  been  placed 
of  record  when  forwarded  to  this  office  with  Eliza  L.  Wood's  letter  of  August  28, 
1893,  instead  of  being  returned  without  action,  as  was  done  by  office  letter  of  Sep- 
tember 5,  1893. 

They  recommended  that  Alger's  contest  be  dismissed. 

Alger  appealed  to  your  office. 

On  December  13, 18D4,  your  office  reversed  the  finding  of  the  local 
officers,  and  held  Wood's  entry  for  cancellation. 

Wood  appeals. 

The  evidence  taken  at  the  hearing  shows  without  conflict  that  Alger 
settled  on  the  tract  on  the  28th  day  of  October,  1893,  and  built  a  small 
house  and  established  an  actual  residence  on  the  tract  within  a  few 
days  thereafter. 

The  evidence  on  the  part  of  the  contestant  utterly  fails  to  sustain 
the  charge  in  the  affidavit  of  contest  that  Mrs.  Wood's  entry  was  not 
made  in  good  faith  for  her  own  use  and  benefit.  On  the  contrary,  her 
good  faith  is  abunnantly  shown. 

The  appellant  assigns  errors  in  your  office  decision : 

1.  In  holding  that  the  land  in  question  was  not  subject  to  entry  until  the  relin- 
quishment of  Ross,  administrator,  was  placed  of  record  in  the  local  office. 

2.  In  not  holding  that  the  relinquishment  in  question  should  have  been  retained 
and  placed  of  record,  and  Mrs.  Wood's  entry  allowed  when  the  said  relinquishment 
was  first  sent  to  the  local  office,  August  28,  1893,  in  accordance  with  the  1st  section 
of  the  act  of  Coo4p*«ss  approved  May  14,  1880. 

3.  lu  not  <leciding  that  the  contestee  by  virtue  of  her  action  in  being  the  first 
applicant  in  point  of  time  and  commencement  of  proceedings  for  the  acquisition  of 
title  and  by  regularly  following  up  these  proceedings  had  acquired  the  superior 
right  to  the  land. 

5.  In  not  holding  that  the  contestoe  was  protected  by  law,  and  that  she  should 
not  be  allowed  to  suffer  from  the  errors  and  omissions  of  the  local  officers. 

Tour  office,  in  support  of  the  conclusion  reached  in  the  decision 
appealed  from,  cites  Holmes  r.  Hockett,  14  L.  D.,  127;  Mills  v.  Daley, 
17  L.  D.,  345;  and  Ady  r.  Boyle,  17  L.  D.,  529. 
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These  cases  have  been  uniformly  followed  by  the  Department  np  to 
the  present  time.  See  Smith  v.  Malone,  18  L.  D.,  482;  Fister  v.  Boyer, 
19  L.  D.,  178;  Selig  et  al.  v.  Gushing,  20  L.  D.,  57;  Mulligan  v.  Stalter, 
Id.,  225.  These  cases  hold  that  an  application  to  enter,  in  order  to  be 
valid,  must  be  made  at  a  time  when  the  land  sought  to  be  entered  is 
free  from  appropriation  and  legally  subject  to  entry. 

The  questions  arising  on  the  record  in  this  case  are:  Were  the  lauds 
involved,  at  the  time  Mrs.  Wood's  application  was  made,  free  from 
appropriation f  And,  were  they  legally  subject  to  entry!  If  so,  then 
the  authorities  cited  in  support  of  your  office  decision  are  not  applica- 
ble to  the  case  at  bar,  and  should  have  nothing  to  do  with  the  determi- 
nation of  the  case.  In  my  judgment,  both  of  these  questions  should 
be  answered  in  the  affirmative. 

At  the  time  Mrs.  Wood's  application  to  enter  was  made  the  land 
embraced  therein  was  government  land.  Harness  had  been  adjudged 
to  have  the  better  right  to  it  as  against  Henderson  and  Sanford  who 
contested  his  pre  emption  filing;  Harness'  final  proof  had  been  found 
satisfactory,  but  he  took  no  steps  to  complete  his  right  to  the  land  by 
making  payment  for  it,  which  was  a  prerequisite  in  order  to  make 
entry  of  the  land  under  the  preemption  law.  After  his  death  his 
administrator  was  given  sixty  days  by  your  office  in  which  to  make 
payment  and  entry  of  the  land.  This  order  could  not  be  construed  as 
reserving,  or  withdrawing  the  laud  from  disposition  under  the  home- 
stead law,  to  the  first  legal  applicant,  for  there  is  no  authority  in  law 
for  withdrawing  or  reserving  public  land  in  such  manner  or  for  such  a 
purpose.  It  will  be  remembered  that  Harness'  administrator  is  not 
asserting  any  claim  adverse  to  Mrs.  Wood  in  this  matter.  This  con- 
troversy is  between  strangers  to  the  record  in  the  Harness  claim. 

A  pre-emi)tion  filing  does  not  constitute  an  appropriation  of  the  land 
reserved  thereby.  The  appropriation  or  disposition  of  the  land  included 
in  such  filing  only  takes  place  and  becomes  eft'ective  after  final  proof  is 
made  and  accepted  and  the  purchase  money  paid  to  the  proper  govern- 
ment officer.  See  Frisbie  v.  Whitney,  9  Wallace,  187 ;  The  Yosemite 
Valley  case,  15  Wallace,  77  j  17  Opinions  Attorneys-General,  160; 
United  States  v.  Johnson  et  aZ.,  5  L.  D.  442. 

A  pre-emption  filing  is  no  bar  to  a  subsequent  filing,  or  entry  of  the 
land  covered  by  such  filing,  by  another  person.  Milam  v,  Favrow,  1 
L.  D.,  435;  Olson  r.  Larson  et  aU,  4  L.  D.,  403-404;  Iddings  v.  Bums,  8 
L.  D.,  224;  Waller  v.  Davis,  9  L.  D.,  262. 

While  this  is  true,  it  has  been  held  by  the  Department  that  published 
notice  of  an  application  to  make  pre-emption  cash  entry  so  far  reserves 
the  land  covered  by  such  application  as  to  prevent  its  being  properly 
entered  by  another,  ])ending  consideration  of  said  application  and  final 
action  thereon.  L.  J.  Capps,  8  L.  D.,  406;  Smith  v.  Brearly,  9  L.  D., 
175;  Creasy  v.  Hamilton,  16  L.  D.,  520;  Id.,  on  review,  18  L.  D.,  128. 

Moreover,  in  this  case  the  equivalent  of  final  action  had  been  taken 


DECISIONS    RELATING   TO  THE   PUBLIC   LANDS.  575 

respecting  this  pre-emption  claim,  when  Mrs.  Wood  applied  to  enter,  as 
tbe  time  in  which  to  make  payment  by  the  administrator  had  expired. 

This  limited  reservation  is  made  more  as  an  administrative  matter 
than  as  a  matter  strictly  founded  on  the  letter  of  the  law.  It  is  made 
solely  for  the  individual  benefit  and  protection  of  the  person  who  made 
tbe  pre-emption  filing,  and  who  has  given  notice  of  making  his  final 
proof.  As  between  third  parties,  whose  claims  arise  independently  and 
in  no  manner  growing  out  of  the  pre-emption  claim  or  connected  there- 
with, as  in  the  case  at  bar,  it  cannot  be  held  to  segregate  the  land  so  as 
to  take  it  out  of  the  power  of  the  Land  Department  to  dispose  of  it  to 
the  first  legal  applicant.  In  other  words,  Hq^rness,  or  his  administra- 
tor, was  the  only  party  who  could  have  properly  claimed  the  benefits  of 
this  reservation.  Certainly,  Alger  could  base  no  such  a  claim  upon  it  as 
would  operate  to  defeat  Wood's  right  under  her  homestead  application. 

Mrs.  Wood's  application  to  enter  this  land  was  received  by  the  local 
officers  on  the  31st  day  of  July,  1893,  the  amount  remitted  by  her  for 
fees  and  commissions  was  not  enough  by  $2.50^  upon  being  advised  of 
this  fact,  she  forwarded  to  the  local  officers  the  proper  amount  ($14.50), 
which  was  received  by  the  local  officers  on  the  8th  day  of  August,  1893, 
and  retained  by  them.  It  was  the  duty  of  the  local  officers  upon  the 
receipt  of  this  money  to  have  allowed  her  entry  as  of  that  date.  The 
fact  that  they  did  not  act  on  her  application  should  in  no  manner 
operate  to  prejudice  or  defeat  her  right. 

It  has  been  held  that  the  failure  of  the  local  officers  to  act  promptly 
on  a  relinquishment  will  not  prejudice  the  rights  of  a  subsequent 
applicant  for  the  land.  Yates  r.  Glafcke,  10  L.  D.,  673;  Koberts  r.  Gas- 
ton et  aly  11  L.  D.,  592;  Anna  B.  Krider,  16  L.  D.,  21. 

I  see  no  reason  why  this  principle  should  not  apply  with  the  same 
force  to  the  failure  of  the  local  officers  to  act  upon  an  api)lication  to 
enter,  as  well  as  to  a  relinquishment  of  an  entry.  It  may  be  said  that 
the  register  and  receiver  did  act  on  Mrs.  Wood's  application  by  sus- 
pending it.  The  local  officers  were  without  authority  under  the  law  to 
*'  suspend  "  the  application.  It  was  their  duty,  as  before  stated,  to  act 
on  said  application  by  either  accepting  or  rejecting  it.  If  the  register 
and  receiver  had  rejected  her  application,  it  would  have  been  their  duty 
to  notify  her  of  their  action  and  of  her  right  to  appeal  before  she  would 
have  been  called  upon  to  take  further  steps  in  order  to  protect  her  rights. 

When  the  local  officers  did  act  upon  Wood's  a[)p]icatiou,  they  accepted 
it  and  thereby  cured  or  condoned  their  prior  neglect  to  do  so.  Her  appli- 
cation initiated  a  right  under  the  homestead  law  that  related  back  upon 
its  acceptance  to  the  time  it  was  received  by  the  local  officers  and  the 
required  amouilt  of  fees  and  commissions  paid  to  them,  and  cut  off  all 
intervening  adverse  claims.    Kice  v.  Lenzshek,  13  L.  D.,  154. 

The  application  of  Mrs.  Wood  to  enter  the  land  in  question  should 
have  been  allowed  long  before  Alger's  settlement  (October  28, 1803), 
and  while  pending  it  withdrew  the  land  from  other  disposition.    Alger 
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could  not,  and  did  not,  acquire  any  right  by  his  settlement  at  the  time 
he  made  it,  any  more  than  he  would  if  the  land  had  been  covered  by  an 
actual  entry  made  prior  to  such  settlement.  See  Pfaff  v.  WiUiams  et  al,, 
4  L.  D.,  455;  Hughey  v.  Dougherty,  9  L.  D.,  29;  Richards  v.  McKenzie 
(on  review),  13  L.  D.,  71;  Oooilale  v.  Olney  (on  review),  13  L.  D.,  498; 
McMichael  v.  Murphy  et  at,  (on  review),  20  L.  D.,  535. 

Alger-8  contest  is  accordingly  dismissed,  and  your  office  decision  is 
reversed. 


APPLICATION  TO  BNTER-NOTICE  OF  REJECTION. 

Wilson  v.  Calkins  et  al. 

Failure  to  appeal  from  the  rejection  of  an  application  to  enter  does  not  defeat  the 
right  of  the  applicant,  if  he  is  not  g^ven  the  reqnisite  notice  in  writing  of  the 
adverse  action  and  of  his  right  of  appeal  therefrom. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

14 J 1896.  (W.  A.  E.) 

Ira  Calkins,  by  Copp  and  Luckett,  his  attorneys,  has  filed  motion  for 
review  of  departmental  decision  of  May  16,  1895  (unreported),  in  the 
case  of  John  Wilson  v.  Ira  Calkins  and  Edward  A.  Boss,  involving  the 
E.  i  of  the  NE.  J,  and  the  E.  J  of  the  SE.  J  of  Sec.  29,  T.  49  K.,  R.  9  W., 
Ashland,  Wisconsin,  land  district. 

This  land  is  a  portion  of  that  forfeited  and  restored  to  the  public 
domain  by  act  of  Congress  approved  September  29, 1890  (26  Stat.,  490), 
and  was  opened  to  entry  on  February  23,  1891. 

At  9  o'clock  A.  M.,  on  the  latter  named  day,  the  soldiers'  declaratory 
statements  of  Ira  Calkins  for  the  I^.  J  of  the  NE.  J,  the  SE.  J  of  the 
NE.  \,  and  the  I^E.  \  of  the  SE.  I  of  said  section  29;  and  of  Edward 
A.  Ross  for  the  S W.  \  of  the  NE.  i,  the  W.  J  of  the  SE.  J,  and  the  SE. 
^  of  the  SE.  ^,  of  the  same  section,  were  received  by  mail  at  the  local 
office  and  placed  of  record. 

About  an  hour  later,  on  the  same  day,  the  homestead  application  of 
John  Wilson  for  the  E.  J  of  the  NE.  J,  and  the  E.  J  of  the  SE.  J,  of 
said  section,  was  received  by  mail  and  rejected  for  conflict  with  the 
soldiers'  declaratory  statements  of  Calkins  and  Boss. 

Wilson  did  not  appeal  from  this  rejection,  but  on  March  17, 1891,  he 
filed  affidavit  of  contest  against  the  soldier's  declaratory  statement  of 
Calkins,  and  on  May  1, 1891,  he  also  filed  affidavit  of  contest  against 
the  soldier's  declaratory  statement  of  Boss,  alleging  in  each  instance 
prior  settlement. 

On  July  13, 1891,  Calkins,  and  on  August  11, 1891,  Boss,  filed  home- 
stead applications,  respectively,  for  the  land  covered  by  their  declara- 
tory statements,  and  these  applications  were  suspended  to  await  final 
action  on  the  contests  of  Wilson  and  one  Jonas  Wickstrom  (also 
an  applicant  for  a  portion  of  the  land  covered  by  said  declaratory 
statements). 
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After  various  orders  by  the  local  ofSce  and  your  office,  ahearinj^  was 
fiually  had  on  November  14, 1892. 

The  testimony  taken  at  that  time  shows  that  in  May,  1890,  Wilson 
made  settlement  on  the  NE.  ^  of  the  SE.  i  of  said  section  by  laying  the 
foundation  of  a  house,  clearing  some  land,  and  planting  potatoes;  that 
in  July,  1890,  he  built  a  house  on  the  NE.  |  of  the  NE.  ^  of  the  section, 
moved  into  it,  and  continued  to  live  on  the  land  up  to  the  date  of  the 
opening,  except  for  short  absences  (part  of  which  was  due  to  an  acci- 
dental wound). 

January  13, 1893,  the  register  and  receiver  found  in  favor  of  Wilson, 
and  this  action  was  affirmed  by  your  office  on  July  28, 1893. 

Boss  did  not  appeal  from  your  office  decision,  but  Calkins  did,  and  it 
is  the  decision  of  the  Department  affirming  the  action  of  your  office 
that  is  now  under  review. 

Section  2  of  the  act  of  September  29,  1890,  gives  to  bona  fide  set- 
tlers on  said  forfeited  lands  at  the  date  of  the  passage  of  the  act  a 
preference  right  of  entry  for  a  period  of  six  months. 

Wilson  was  a  settler  in  good  faith  on  this  land  at  the  date  of  the 
passage  of  said  act,  and  consequently  had  a  settler's  ])reference  right 
of  entry.  The  chief  question  in  the  case,  then,  is,  whether  he  pro- 
tected his  settlement  rights. 

The  principal  points  presented  for  consideration  by  this  motion  are: 

1.  That  Wilson's  homestead  affidavit,  filed  with  his  application  of 
February  23, 1891,  was  illegal  and  void,  having  been  executed  before 
a  deputy  clerk  at  a  point  tar  distant  from  the  clerk's  office,  a  deputy 
clerk  having  no  authority  to  administer  oaths  in  such  cases  under  the 
laws  of  Wisconsin. 

2.  That  even  if  such  application  were  valid,  yet  Wilson  lost  what- 
ever rights  he  might  have  had  thereunder  by  his  failure  to  appeal  from 
its  rejection. 

3.  That  Wilson's  contest  against  the  soldiers'  declaratory  statements 
of  Calkins  and  Koss  availed  him  nothing,  as  contest  will  not  lie  against 
a  soldier's  declaratory  statement.  The  case  of  Lachapelle  v,  Herbert 
(18  L.  D.,  494),  from  the  same  land  district  and  similar  in  many  par- 
ticulars to  the  present  case,  is  cited  in  support  of  this  last  proposition. 

The  record  shows  that  Wilson's  homestead  affidavit,  filed  with  his 
application  on  February  23, 1891,  was  sworn  to  belore  **0.  H.  Koyes, 
Clerk  of  the  Court  for  Bayfield  Co.,  Wis."  After  a  careful  examination 
of  all  the  testimony  and  exhibits  in  the  case,  1  am  unable  to  find  one 
word  of  evidence  in  support  of  the  statement  that  said  affidavit  was 
executed  before  a  deputy  clerk  at  a  point  far  distant  from  the  clerk's 
office,  and  consequently  there  is  no  need  to  consider  the  cases  cited  by 
counsel  as  to  the  illegality  of  a  homestead  affidavit  so  executed.  AVil- 
son's  application  was  prima  facie  valid  and  there  is  nothing  in  the 
record  to  impeach  its  validity. 

Did  he  lose  what  rights  he  might  have  had  under  said  application  by 
his  failure  to  appeal  from  its  rejection? 
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There  is  nothing  in  the  record  to  show  that  this  application  was  ever 
formally  rejected  or  that  Wilson  was  ever  notified  of  its  rejection  and 
his  right  of  appeal.  The  only  notation  on  said  application  is  the  date 
of  receipt.  The  local  attorney  for  Wilson,  N.  B.  Wharton,  says  in  his 
answer  to  the  api>eal  of  Calkins  and  Ross  from  the  decision  of  the 
register  and  receiver: 

Plaintift'^fl  application  to  enter  the  land,  filed  February  23,  1891,  wa«  erroneously 
rejected  by  the  register  and  receiver  and  lie  was  not  advised  at  that  time  that  he  had 
a  right  to  appeal  from  said  rejection  to  the  Commissioner  of  the  General  Land  Office, 
but  on  the  other  hand  he  was  advised  that  he  had  thirty  days  in  which  to  ask  for  :i 
hearing.  He  took  the  latter  course  and  applied  for  a  hearing  to  determine  his  rights 
in  the  matter. 

In  the  case  of  Owens  v.  Ganger  (18  L.  D..  6),  it  was  held  that  failure 
to  appeal  from  the  rejection  of  an  application  to  enter  does  not  defeat 
the  right  of  the  applicant,  where  he  is  not  given  the  requisite  notice  in 
writing  of  the  adverse  acticm  and  of  his  right  of  appeal  therefrom. 

The  fact,  then,  that  Wilson  followed  the  erroneous  advice  of  the  local 
officers  and  filed  affidavits  of  contest  against  the  declaratory  state- 
ments of  Calkins  and  Ross,  instead  of  appealing  from  the  rejection  of 
his  application  to  enter,  cannot  defeat  his  rights  under  his  application, 
as  he  was  never  properly  notified  of  the  rejection  of  said  application 
and  of  his  right  of  appeal. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  eftect  of 
a  contest  against  a  soldier's  declaratory  statement. 

The  motion  for  review  is  denied. 


MILI^TC  I^AC  INDIAN  I^ANDft— PllE-EMPTIOK  CXAIM. 

Smith  v.  Lochben. 

A  pre-emption  filing  for  Mille  Lac  lands,  authorized  hy  the  riilingR  in  force  at  the  time 
of  its  allowance,  is  within  the  spirit  and  intent  of  the  second  proviso  to  section 
6,  act  of  January  14,  1889,  and  is  accordingly  protected  thereby,  if  subsisting  at 
the  date  of  said  act. 

Under  a  filing  of  such  character,  however,  wherein  the  ri£:ht  to  make  final  proof  iti 
suspended  by  the  provisions  of  the  act  of  July  4,  1884.  :t  is  incumbent  upon  the 
pre-emptor,  during  such  period  of  suspension,  to  maintain  his  possessory  right 
by  such  actB  as  will  negative  an  inference  of  abandonment,  where  the  rights  of 
an  intervening  adverse  claimant  are  involved. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

14,  1896.  (0.  J.  W.) 

On  January  9, 1884,  James  Lochren  made  declaratory  statement  filing 
No,  1966,  for  SE.  J  S W  J,  W.  i  SE  J  and  SB.  J  SE.  J  Sec.  18,  T.  42  N., 
B.  25  W.,  4th  p.  m.,  Minnesota,  alleging  settlement  DecemberlO,  1883. 

On  February  9,  1891,  Frank  M.  Smith  filed  homestead  entry  No. 
3970,  which  conflicted  with  Lochren's  filing  as  to  the  NW.  J  of  SE.  \. 

On  November  3,  1891,  Nils  J.  Johnson  filed  homestead  entry  No. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  579 

4(K>4,  which  included  the  remainder  of  Lochreii's  filing  not  covered  by 
Smitirs  entry.  Lochreu  gave  notice  of  his  hiteution  to  make  final  proof 
April  23,  1891,  on  which  date  Smith  protested  against  said  final  proof 
on  the  ground  that  Lochren's  pre-emption  had  expired. 

A  hearing  was  thereupon  had,  and,  on  December  29,  1893,  the  local 
officers  rendered  their  decision  rejecting  Lochren's  claim.  From  this 
decision  Lochren  appealed  to  your  oflSce  upon  various  grounds  in  said 
appeal  specified,  and  on  November  8tli,  1894,  your  oflice  considered 
said  case  and  reached  the  same  general  conclusion  as  that  arrived  at 
by  the  local  officers,  although  based  on  a  different  line  of  reasoning. 

On  January  5, 1895,  Lochreu  filed  his  appeal  from  your  office  deci- 
sion, in  which  is  specified  various  errors  of  law.  It  is  alleged  (1)  that 
your  office  erred  in  holding  that  the  act  of  July  4,  1884,  was  simply 
declaratory  of  a  pre-existing  right  in  the  Indians  and  that  the  lands 
were  in  a  state  of  reservation  and  not  subject  to  entry  or  disposal  prior 
to  the  passage  of  that  act,  and  (2)  that  it  was  error  to  hold  that  the 
land  in  question  was  not  subject  to  disposal  at  the  time  of  Lochren's 
filing ;  (3)  that  it  was  error  to  hold  that  the  act  of  January  14, 1889, 
annulled  all  rights  under  preemption  filings  within  the  limits  of  the 
Mille  Lac  reservation;  (4)  that  it  was  error  to  hold  that  the  proviso  to 
the  act  of  January  14,  1889,  does  not  save  rights  acquired  under  a 
preemption  filing  and  applies  only  to  cases  where  final  proof  had 
been  previously  made  5  (5)  in  holding  that  no  entry  of  said  lands  could 
be  made  except  between  the  dates  specified  in  the  joint  resolution 
approved  December  19, 1893  ;  (6)  in  holding  that  the  attempt  of  Lochren 
to  make  entry  and  proof  in  1891,  was  not  equivalent  to  an  entry  in  the 
meaning  of  the  resolution  ;  (7)  error  in  holding  that  the  proviso  in  the 
act  of  July  4, 1884  (23  Stat.,  89),  applied  to  the  land  in  controversy. 

The  last  named  contention  will  be  first  disposed  of,  since,  if  the  said 
proviso  does  not  apply,  the  case  will  be  greatly  simplified. 

The  contention  of  appellant  is  that  the  language  of  the  proviso  refers 
to  land  in  an  entirely  different  locality.  This  question,  however,  is  not 
an  open  one  here.  In  the  case  of  Robert  Lowe  (5  L.  D.,  541),  this  pro- 
viso was  construed  and  that  construction  leaves  the  land  in  question 
with  the  body  of  land  intended  to  be  affected  by  the  act.  The  effect 
of  this  legislation  upon  Lochren's  filing  is  quite  another  question.  The 
filing  was  made  prior  to  the  date  of  the  act  which  only  undertook  to 
suspend  and  arrest  all  further  proceedings  to  acquire  title  to  any  of 
these  lands  until  further  legislation  should  be  had,  and  this  further 
legislation  was  had  when  the  act  of  January  14, 1889  (25  Stat.,  642-645), 
became  operative. 

The  act  of  July  4, 1884,  was  the  result  of  a  doubt,  as  to  whether  the 
lands  covered  by  the  various  treaties  with  the  Mille  Lac  Indians  could, 
under  said  treaties,  be  regarded  as  a  part  of  the  public  domain  and 
open  to  settlement.  Its  purpose  seems  to  have  been  to  arrest  all  further 
attempts  at  settlement  upon  them,  until  this  doubt  was  removed.    The 
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treaties  ol  March  11, 1863  (12  Stat,  1249),  and  of  May  7, 1864  (13  Stat., 
695)  were  those  under  which  the  title  of  the  government  was  acquired 
and  each  of  said  treaties  contained  this  provision :  that,  owing  to  the 
heretofore  '^  good  conduct  of  the  Mille  Lac  Indians,  they  shall  not  be 
compelled  to  remove  so  long  as  they  shall  not  in  any  way  interfere  witli, 
or  in  any  manner  molest,  the  x>ersons  or  property  of  the  whites." 

This  treaty  stipulation,  therefore,  was  of  force  when  Lochren's  filing 
was  allowed  and  if  it  was  a  void  filing  it  must  have  been  for  this 
reason.  It  seems,  however,  from  the  before  cited  act  of  January  14, 
1889,  that  while  Congress  recognized  the  existence  of  an  unextinguished 
interest  in  the  lands  remaining  in  the  Indians  under  these  treaties,  it 
also  recognized  the  existence  of  valid  pre-emption  and  homestead  entries 
made  while  this  interest  survived. 

So  it  seems  to  me  that  Lochren's  filing  cannot  properly  be  held  void 
because  of  these  treaty  stipulations,  but  having  been  allowed  by  the 
government,  is  to  be  treated  as  valid.  The  real  question  then  as  to  the 
validity  of  tbis  filing  is:  Does  it  come  within  the  proviso  of  said  act  of 
January  14, 1889,  which  provides — 

That  nothing  in  this  act  shall  be  held  to  authorize  the  sale  or  other  (lisposal  under 
its  provision  of  any  tract  upon  which  there  is  a  subsisting  valid  pre  emptJon  or 
homestead  eutry,  but  any  such  entry  shall  be  proceeded  with  under  the  regulations 
and  decisions  in  force  at  the  date  of  its  allowance,  and  if  found  regular  and  valid, 
pateuts  shall  issue  thereon. 

Lochren's  filing  was  allowed,  and  it  seems  to  have  been  authorized 
by  the  decisions  of  force  at  the  time  of  its  allowance. 

In  a  technical  sense,  a  pre-emption  filing  is  not  an  entry,  but  I  am  of 
the  opinion  that  a  valid  pre-emption  tiling  comes  within  the  spirit  and 
meaning  of  said  proviso,  if  subsisting  at  the  date  of  the  act. 

Lochren  had  then  a  valid  pre-emption  filing  of  record  prior  to  and  at 
the  date  of  the  passage  of  the  act  of  July  4,  1884. 

The  proof,  I  think,  shows  that  he  maintained  residence  upon  the  laud 
and  continued  to  make  improvements  upon  it  from  January,  1884,  to 
August,  1884,  which  would  have  entitled  him  to  submit  final  proof  and 
obtain  final  certiflcjite  but  for  the  passage  of  said  act  of  July  4,  1884. 
This  act  having  suspended  his  right  to  make  final  proof,  or  payment, 
the  question  arises,  what  were  liis  legal  obligatioiui  as  to  continued 
residence  upon  the  land  during  the  period  of  suspension? 

In  the  case  of  Hudson  v.  Docking  (4  L.  D.,  333),  it  was  held  that 
meager  observance  of  the  recjuirements  of  the  pre-emption  law  pending 
a  prolonged  suspension  of  the  township  x)Iat  would  be  excused,  where 
good  faith  was  shown  in  the  maintenance  of  possession  during  such 
period. 

In  case  of  Albert  U.  Hooper  ex  parte  (12  L.  D.,  633)  it  was  held  that 
after  due  compliance  with  the  law  as  to  five  years'  residence  and  culti- 
vation, his  subsequent  temporary  absence  would  not  affect  his  rights. 
It  would  seem,  therefore,  that  one  occupying  the  status  which  Lochren 
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dill  towards  this  land,  would  be  bound  to  do  enough  towards  the  per- 
petuation and  protection  of  his  possession  to  negative  the  inference  of 
tbe  abandonment  of  his  claim,  where  the  rights  of  an  intervenor  are  in  • 
question.  He  seems  to  have  made  occasional  repairs  and  tried  to  keep 
up  his  settlement  until  May,  1887,  at  which  time  he  visited  it  and 
found  his  house  so  wrecked  that  be  says  of  it:  ^^The  condition  in 
which  I  found  my  house,  completely  discouraged  me  from  making  any 
further  attempts  to  keep  my  house  in  repair  until  the  land  should  be 
again  opened  for  settlement."  From  that  time  until  he  returned  to  it 
February  16, 1891,  it  was  permitted  to  decay  and  present  the  appear- 
ance of  an  abandoned  claim  and  it  was  during  this  time  and  seven 
days  before  Lochren's  return  and  re-occupancy,  that  Smith  made  his 
entry  for  a  part  of  the  land  covered  by  Lochren's  filing.  As  between 
Smith  and  Lochren,  as  to  that  part  of  the  land  claimed  by  Smith, 
Loehren  must  be  held  to  have  abandoned  it.  He  proceeded,  however, 
to  rebuild  his  house  (the  exact  location  of  which  is  not  disclosed  by  the 
record)  and  to  re-oi)en  his  clearing,  and  afterwards,  and  while  he  was 
so  in  possession,  Johnson  made  his  homestead  entry  for  the  remainder 
of  the  land  not  covered  by  Smith's  entry. 

Johnson,  as  far  as  the  record  discloses,  made  his  entry  after  Lochren 
had  cured  or  was  engaged  in  curing  his  default,  and  while  Lochren's 
filing  was  still  intact,  and  he  thereby  acquired  no  right  except  as 
subject  to  Lochren's  prior  rights.  Johnson,  it  seems,  did  not  protest 
against  Lochren's  final  proof.  It  is  directed  that  a  hearing  be  had  and 
that  Johnson  be  required  to  show  cause  why  his  homestead  entry  No, 
4094  should  not  be  canceled  and  Lochren  be  allowed  to  perfect  his  final 
proof  for  the  land  covered  by  it. 

Your  ofi&ce  decision  is  accordingly  so  modified. 


HOMESTEAD  CONTEST— NOTICE-C^ONTESTANT. 

Marsh  v.  Hughes. 

The  fact  that  the  claimant  is  residing  on  the  land  at  the  time  when  the  notice  of 
contest  is  legaUy  served,  will  not  defeat  a  contest  charging  abandonment,  if  it 
appears  that  the  claimant's  action  in  returning  to  the  land  is  induced  by  actual 
knowledge  of  the  impending  suit,  with  no  previous  intent  to  comply  with  the 
law  in  good  faith. 

A  tenant  at  will  of  a  homesteader  is  not,  by  reason  of  such  relation  to  the  entryman^ 
precluded  from  contesting  his  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  May 
(J.  I.  H.)  14,  1896.  (C.  W.  P.) 

I  have  considered  the  case  of  Wilbert  H.  Marsh  against  Francia 
fingheSf  as  presented  by  the  appeal  of  the  former  from  tbe  decision  of 
your  office  of  January  23,  1895,  dismissing  his  contest  of  the  latter'a 
homestead  entry,  Fo.  3370,  made  April  18.  1892,  of  the  NW.  J  of  Sec. 
34,  T.  9  K.,  R.  4  E.,  Oklahoma  land  district,  Oklahoma  Territory. 
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The  record  shows  that  said  Marsh  filed  his  affidavit  of  conte&>t 
ag:ainst  said  entry  on  April  8, 1893,  charging  abandonment,  change  of 
residence  and  failare  to  settle  on  and  cultivate  the  land  entered;  that 
on  October  IS,  1893,  a  notice  of  hearing  was  issued  by  the  local  officers, 
but  was  not  served  by  the  contestant ;  that  another  notice  was  issued 
on  November  27,  1893,  for  a  hearing  on  January  IG,  1894;  that  service 
of  said  notice  was  made  on  December  17, 1893,  which  was  Sunday  and 
on  that  account  was  set  aside  by  the  local  officers,  and  notice  issued 
for  a  hearing  on  February  26,  1894,  at  which  time  the  parties  appeared 
and  a  hearing  was  duly  had.  The  local  officers  held  that  the  entry- 
man  had  cured  his  laches  prior  to  the  service  of  the  notice  of  contest, 
and  hence  the  allegations  of  the  contestant  that  the  claimant  had 
abandoned  his  claim  or  failed  to  establish  his  residence  thereon  was 
not  true  at  the  time  of  service  of  notice,  and  they  dismissed  the 
contest. 

The  contestant  appealed,  and  your  office  affirmed  the  judgment  of 
the  local  officers;  but  upon  the  ground  that  the  contestant  being  ten- 
ant at  will  of  the  entryman,  "could  not  be  heard  to  charge  his  landlord 
with  abandonment  of  the  land.''  The  contestant  has  appealed  to  the 
Department. 

Without  reviewing  the  evidence  in  detail,  it  is  sufficient  to  say  that 
I  agree  with  your  office  decision  that  it  shows  an  entire  lack  of  good 
faith  on  the  part  of  the  entryman  and  fully  supports  the  allegations  of 
contest. 

But  it  is  contended  on  the  part  of  the  entryman  that  his  failure  to 
comply  with  the  law  (if  it  exist)  was  cured  prior  to  the  service  of  notice; 
and  this  plea  was  accepted  by  the  local  officers. 

It  is  well  settled,  that  compliance  with  the  law,  after  affidavit  of  con- 
test is  filed  and  before  notice  of  contest  is  issued,  will  cure  a  prior 
default  and  defeat  the  contest.    But 

ovidenco  of  compliance  with  the  law  after  the  filing  of  the  affidavit  and  before  the 
service  of  lei^al  notice,  should  be  considered  with  reference  to  the  question  whether 
the  claimant  in  fact  had  or  had  not  knowledge  of  the  tiling  of  the  contest,  and 
in  the  former  event,  whether  his  subsequent  compliance  with  the  law  was  because 
of  such  knowledge  and  with  a  view  of  defeating  the  contest,  and  with  no  previous 
intent  to  comply  with  the  law  in  good  faith,  or  was  uninfluenced  by  such  knowledge 
and  bona  fide  in  pursuance  of  an  original  purpose  to  fulfil  the  law.  In  the  former 
cas«',  the  evidence  would  be  entitled  to  little  or  no  weight,  and  in  the  latter,  to  as 
much  as  if  no  atHdavit  had  been  filed.  The  faet  of  compliance  with  the  law  after 
athdavit  and  before  legal  notice,  merely  goes  to  the  weight  and  not  the  admissibility 
of  the  testimony,  ....  and  good  faith  is  always  an  important,  if  not  a  controlling 
element.  Scott  r.  King,  9  L.  D.,  299.  And  see  Ashwell  t*.  Honey,  13  L.  D.,  121  and 
cases  cited. 

In  the  case  at  bar,  while  the  evidence  shows  that  the  entryman  was 

residing  on  the  land,  when  the  notice  of  contest  was  served  upon  him 

on  January  16, 1894,  it  is  admitted  by  the  entryman  that  the  postmaster 

at  Krebs,  Indian  Territory,  about  the  latter  part  of  October,  1893, 

.offered  to  serve  notice  of  the  contest  on  him,  and  that  he  refused  to 
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accei)t  service,  sayiug,  "that  is  all  right,  let  the  governinent  settle  it.'' 
And  you  say  in  your  office  decision,  that  considering  the  entryman's 
absence  from  the  land  for  neariy  fourteen  months,  his  refusal  to  i)erinit 
service  upon  him  of  the  notice,  and  the  fiict  that  he  has  made  no  addi- 
tional improvement  and  has  done  no  work  on  the  land  since  his  return 
to  it,  leads  you  to  the  conclusion  ''that  his  laches  were  cured  because 
of  his  knowledge  of  the  pending  contest."  I  concur  in  this  opinion 
and  tUiuk  that  the  entryman  has  not  shown  a  bona  fide  intent  to  cure 
his  default. 

But,  after  deciding  that  the  charges  in  the  affidavit  of  contest  are 
supported  by  the  evidence,  your  office  dismissed  the  contest  on  the 
ground  that  the  contestant  was  tenant  at  will  of  the  entryman  and 
consequently  could  not  initiate  a  contest.  For  this  you  cite  no 
authority  and  none  can  be  found. 

Admitting  that  the  contestant  was  tenant  at  will  of  the  entryman, 
which  is  disputed,  that  would  not  jjrevent  hiui  from  bringing  a  con- 
test against  the  entry.  Jt  has  been  repeatedly  held  by  the  Depart- 
ment that  any  person  may  contest  a  homestead  entry.  In  Mitchell  v, 
Salen,  16  L.  D.,  403,  it  was  held  that  a  minor  was  not  disqualified 
as  a  contestant,  and  in  Spitz  r.  Eodey,  17  L,  D.,  503,  that  an  alien 
was  competent  to  initiate  a  contest. 

For  these  reasons,  your  office  decision  is  reversed  and  you  are 
directed  to  cause  said  entry  to  be  canceled. 


ACCOL^NTS-SECnoX  8,  ACT  OF  JLTL.Y  81,  1894.    . 

Gilbert  M.  Ward. 

By  the  provisions  of  section  8,  act  of  .July  31,  1894,  the  acceptance  of  payment, 
nnder  settlement  of  an  account  1>y  an  anditor  withont  the  suspension  of  any 
item  therein,  preclndes  the  revision  of  the  same. 

Secretary  Smith  to  the  CommisHioner  of  the  General  Land  Office^  May 

14,  1896.  (W.  M.  B.) 

I  have  considered  the  appeal  by  Gilbert  M.  Ward  from  your  office 
decisions  of  January  30,  and  March  27, 1895,  wherein  the  two  accounts 
presented  by  the  said  Ward,  the  one  for  surveys  executed  by  him  in  T. 
13  N.,  R.  6  W.,  the  other  for  surveys  T.  21  X.,  R.  D  W.,  State  of  Wash- 
ington, under  contract  No.  341,  executed  June  10,  1890,  aggregating 
$1,942.38,  were  a<^justed  and  reduced  by  your  office  to  the  sum  of 
$1,644.84  and  so  audited  and  certified  for  payment  by  the  Auditor  for 
the  Department  of  the  Interior;  draft  being  issued  for  said  amount  of 
$1,644.84  on  March  12, 1895,  in  favor  of  Ward,  by  the  Treasury  Depart- 
ment; it  appearing  that  the  same  was  paid  on  the  25th  of  said  month 
and  year. 
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Bespecting  the  accounts  as  presented  and  adjusted  the  following  is  a 
correct  statement: 

Accoante,  as  presented,  for  surveys  in — 

T.  13N.,  R.  6W $1,082.83 

T.  21N.,  R.9W 859.55 

$1,  W2. 38 

Accounts,  as  adjusted,  for  surveys  in — 

T.  13N.,  R.  6W '. 1,082.83 

T.  21N.,  R.  9W 562.01 

1,644.84 

Balance  claimed  by  deputy 297.54 

In  adjusting  these  accounts  the  reduction  of  $297.54  made  in  the  one 
for  surveys  in  T.  21  K.,  R.  9  W.,  which  is  now  claimed  by  the  contract- 
ing deputy,  was  made  without  changing  or  suspending  any  item  of 
mileage  in  the  lines  run  and  marked  by  the  deputy,  the  said  reduction 
being  made  by  allowing  the  mileage  claimed  by  the  deputy,  but  dis- 
allowing the  maximum  rate  charged  for  the  subdivisional  lines  in  T.  21 
N.,  B.  9  W.,  and  allowing  in  lieu  thereof  for  said  lines  the  minimum 
rates.  Such  adjustment,  it  appears,  was  made  upon  a  classification 
of  the  said  lines  in  accordance  with  the  intrinsic  evidence  furnished  by 
the  field  notes  sworn  to  and  returned  by  deputy  Ward. 

Germain  to  the  question  of  further  consideration  or  revision  of  these 
accounts — which  have  been  audited  and  settled  in  full,  as  audited, 
without  suspending  any  item  in  the  accounts  submitted — is  the  inhibi- 
tory provision  of  the  act  of  July  31,  1894  (28  Stat.,  208,  Sec.  8,  par.  3), 
in  words  following: 

Any  person  accepting  payment  under  a  settlement  by  an  auditor  shall  be  thereby 
precluded  from  obtaining  a  revision  of  such  settlement  a»  to  any  items  upon  which 
payment  iH  accepted:  but  nothing  in  this  act  shall  prevent  an  auditor  from  sus- 
pending items  in  an  account  in  order  to  obtain  further  evidence  or  explanations 
necessary  to  their  settlement. 

Appellant  having  accepted  payment  upon  the  settlement  made,  and 
said  settlement  having  been  made,  as  stated  above,  without  the  sus- 
pension of  any  item  in  the  said  accounts,  appellant  cannot  obtain  a 
revision  of  the  same,  and  the  action  of  your  office  in  adjusting  these 
accounts  is  therefore  hereby  affirmed. 

The  disposition  of  this  matter  under  provision  of  the  act  of  July  31, 
1894,  as  herein  expressed,  makes  it  unnecessary  to  consider  or  pass 
upon  the  question  raised  in  the  appeal  with  respect  to  the  character  of 
land  over  which  the  lines  of  survey  passed. 
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HOMESTEAI>— CHANGE  OF  ENTRY— IXTERVEXING  RIGHT. 

Cawood  v.  Dumas. 

The  right  to  a  change  of  entry  from  one  tract  to  another  cannot  be  allowed  in  the 
presence  of  an  intervening  adverse  rights  even  thongh  the  applicant  may  have 
been  the  prior  settler  on  the  tract  thus  applied  for. 

Secretary  Smith  to  the  Commimoner  of  the  General  Land  Office,  May 
(J.  L  H.)  14,  1896.  (G.  C.  Ei) 

The  case  of  Leander  C.  Cawood  r,  Mathes  Dumas,  involving  the 
latter's  homestead  entry,  made  September  28, 1891,  for  the  IJE.  J  (not 
SW.  J,  as  you  have  it,)  of  Sec.  22,  T.  15  N.,  K.  1  B.,  Guthrie,  Oklahoma, 
is  before  me  on  the  appeal  of  Dumas  from  your  office  decision  of  Jan- 
uary 10,  1895,  holding  his  entry  for  cancellation  and  allowing  Cawood 
to  amend  his  entry  so  as  to  include  said  tract. 

On  September  25, 1891,  Leander  C.  Cawood  made  homestead  entry 
for  the  NB.  i  of  Sec.  15  (not  Sec.  IG),  T.  15  IN^.,  R.  1  B.,  same  district; 
this  tract  lies  one  mile  north  of  the  tract  subsequently  entered  by 
Dumas,  and  Cawood  a])plied  to  amend  his  entry  for  the  tract  last 
described  to  that  embraced  in  the  entry  made  by  Dumas. 

On  October  12, 1891,  Cawood  filed  his  application  in  the  local  office 
to  amend  his  entry  in  the  particular  above  described,  alleging  that  he 
had  settled  on  the  tract  on  the  afternoon  of  April  22, 1891  (day  of 
opening),  with  the  intention  of  making  the  same  his  home,  etc.  The 
register  and  receiver  recommended  that  a  hearing  be  ordered.  Your 
office,  on  July  30,  1892,  found  that  Cawood 

satisfactorily  shows  that  a  mistake  was  made  through  no  fault  of  his  in  attempt- 
ing to  describe  the  land  claimed  by  virtue  of  settlement;  made  September  22, 
1891.  As  Mr.  Dumas  does  not  allege  prior  settlement  in  his  homestead  entry,  yon 
will  call  upon  him  to  show  cause  within  thirty  days  why  his  entry  No.  8203  (describ- 
ing the  land),  made  September  28,  1891,  should  not  be  canceled  and  Mr.  Cawood 
allowed  to  amend  his  entry  No.  7949  to  said  tract. 

In  pursuance  Of  said  instructions  a  hearing  was  had;  the  issue  upon 
which  evidence  was  taken  was  as  to  which  of  the  two,  Dumas  or 
Cawood,  first  settled  ui)on  the  land.  Both  swore  that  they  settled  on 
the  land  on  the  afternoon  of  April  22,  1891 ;  that  each  proceeded  with 
all  possible  haste  to  the  land  from  a  point  about  three  and  a  half  miles 
west  of  the  same;  that  although  each  was  over  nearly  all  parts  of  the 
land  that  afternoon,  and  each  made  settlement  and  improvements 
capable  of  being  readily  observed,  yet  neither  one  saw  the  other;  both 
of  them  introduced  witnesses,  substantially  corroborating  their  state- 
ments, and  none  of  the  witnesses  on  either  side  knew  of  any  settlement 
or  saw  any  improvements,  except  those  made  by  the  one  for  whom 
they  respectively  testified.  Dumas  and  his  witnesses  are  quite  certain 
that  no  one  settled  on  the  land  that  afternoon  except  Dumas  himself; 
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and  Cawood  aud  bis  witnesses  give  like  testimony  as  to  Cawood's  sole 
proprietorship. 

Dumas,  aged  sixty-four  years,  and  somewbat  handicapped  with  hig- 
gage,  went  from  the  border  line,  the  full  distance  of  nearly  four  miles, 
to  the  land  on  foot;  while  Cawood  traveled  about  the  same  distance  in 
a  wagon  drawn  by  horses.  Since  each  is  alleged  to  have  started  at  the 
same  time,  the  local  officers  found  that  Cawood,  with  his  team,  traveled 
faster  than  Dumas  on  foot,  and  (consequently  reached  the  land  first, 
and  was  thus  the  prior  settler. 

Upon  this  finding  the  register  and  receiver  recommended  that  Cawood 
be  i)ermitted  to  amend  his  entry  to  cover  the  tract,  and  that  Duma^'s 
entry  thereof  be  canceled.  The  decision  appealed  from  sustained  that 
finding,  and  from  it  deduces  the  conclusion  that  Cawood  should  be 
allowed  to  amend  his  entry. 

Both  Dumas  and  Cawood  appear  to  have  resided  on  the  land  to  date 
of  hearing.  Assuming  that  the  facts  are  correctly  given  by  your  office 
aud  the  local  office,  do  these  facts  justify  the  judgment  appealed  from! 
I  think  not. 

Section  2372  of  the  Eevised  Statutes  provides  that  in  case  of  an  entry 
of  a  tract  of  land  not  intended  to  be  entered,  the  purchaser  of  the  land 
or  his  legal  representative  may  upon  proper  showing,  8upi)orted  by  cor- 

■ 

roborating  testimony,  be  allowed  to  make  entry  of  the  tract  originally 
intended  to  be  taken;  but  in  all  8uch  cases  it  must  be  shown  by  the 
t^'stimony  of  the  applicant  himself,  "with  such  additional  evidence  as 
can  be  procured,''  how  the  mistake  occurred,  and  that  every  reasonable 
precaution  and  exertion  had  been  used  to  avoid  the  error,  and  this 
showing  must  be  satisfactory  to  your  office;  and  if  the  tract  be  then 
"unsold,''  the  change  may  be  made,  and  "if  sold,  to  any  other  tract 
liable  to  entry,"  but  in  no  case  "shall  anything  herein  contained  affect 
the  right  of  third  persons.'^ 

In  case  of  a  bona  fide  mistake  made  by  one  exercising  ordinary  care 
and  prudence,  and  in  the  absence  of  an  intervening  adverse  right,  the 
land  intended  to  be  secured  by  the  claimant  may  be  substituteil  for  the 
tract  mistakenly  tiled  upon  or  entered.  Cowen  v.  Asher,  G  L.  D.,  785; 
A.  J.  Slootskey,  idem,  505. 

In  the  case  of  IN^oyes  r.  Beebe,  10  L.  D.,  313,  it  was  held  that  a  change 
of  entry  from  one  tract  to  another 

cau  iiot  be  allowed  wben  the  lauds  desired  have  been  iiled  upon  or  entered  by  auotber 
party  before  the  application  to  change  is  made.  It  is  only  in  the  absence  of  inter- 
vening adverse  rights  that  the  lands  intended  to  be  taken  may  be  sitbstitnted  for 
those  mistakenly  filed  upon  or  entered. 

When  on  September  28, 1891,  Dumas  entered  the  land,  the  records 
not  only  showed  the  same  subject  to  entry,  but  they  also  showed  that 
Cawood  had  entered  another  tract  three  days  before.  Cawood  may 
have  preceded  Dumas  to  the  land  and  settled  first,  but  he  did  not  fol- 
low up  his  settlement  with  an  entry,  but  entered  another  tract.    He 
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may  have  made  an  honest  mistake  Ti^hen  he  afterwards  \reut  to  make 
entry,  but  unfortanately  it  was  his  own  mistake,  and  he  alone  must 
saffer  the  consequences.  Neither  the  statute  quoted  nor  the  decisions 
of  this  Department  will  permit  him  to  amend  his  entry,  when  to  do  so, 
the  land  in  question  would  be  taken  from  another  whose  entry  was 
subsequently  made,  and  that,  too,  when  the  records  showed  the  appli- 
cant had  entered  another  and  different  tract. 

The  decision  appealed  from  is  reversed.    Dumas's  entry  will  remain 
intact,  subject  to  compliance  with  law. 


Fred  G.  Wagnbe. 

Motion  for  review  of  departmental  decision  of  December  2i    1895, 
21  L.  D.,  556,  denied  by  Secretary  Smith,  May  14,  1896. 


RAILROAD  LANDS-SECTIOX  5,  ACT  OF  MARCH  8,  1887. 

Gasper  et  al.  r.  St.  Louis  Kivee  Water  Power  Co. 

The  purchase  \>y  a  corporation  of  railroad  lands  to  which  the  title  fails  brings  such 
corporation  within  the  remedial  provisions  of  section  5,  act  of  March  3,  1887. 

The  provisions  of  said  section  were  intended  to  protect  those  who  had  porchased 
lands  under  a  belief  that  the  title  nnder  the  railroad  grant  was  good,  and  are 
alike  applicable  to  lands  within  the  primary  and  indemnity  limits. 

The  second  proviso  in  said  section  applies  only  to  lands,  which  at  the  date  of  the 
act  had  been  settled  upon  after  December  1.  1882,  by  persons  claiming  in  good 
faith,  in  ignorance  of  the  rights  or  equities  of  others. 

Secretary  Smitu  to  the  Commissioner  of  the  General  Land  Office^  May 

14y  1896.  (A.  E.) 

The  record  in  this  cause  shows  that  on  February  13, 1801,  the  St. 
Louis  River  Water  Power  Company  applied  to  make  entry  of  lots  1, 2, 
3,  and  4,  of  Sec.  7,  T.  48,  E.  15  W.,  Ashland,  Wisconsin,  under  the  5th 
section  of  the  act  of  March  3,  1887,  and  gave  due  notice  of  its  inten- 
tion to  submit  proof  on  March  30,  1891,  in  support  of  its  application. 
On  the  day  appointed  proof  was  submitted  by  the  company,  and 
William  Kay  Durfee,  Charles  Gasper  and  Kichard  Latta  appeared  and 
protested  against  the  allowance  of  the  company's  application. 

The  local  office,  however,  approved  the  proof  submitted  and  recom- 
mended that  the  applicant  be  allowed  to  purchase  and  receive  patent. 
From  this  Gasper  and  Latta  appealed. 

On  February  13,  1893,  your  office  considering  this  appeal  affirmed 
the  action  of  the  local  office,  and  decided  that  the  company  should  be 
allowed  to  make  entry  of  said  tracts.  From  this  the  protestant  Latta 
appealed  to  this  Department. 
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The  record  shows  that  the  land  involved  in  this  controversy  lies  out- 
side of  the  ten  mile  limits  of  the  grant  to  what  afterwards  became  the 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Eailroad  Company,  bat 
within  the  limits  of  the  fifteen  mile  indemnity  withdrawal.  That  on 
Angust  15, 1884,  the  same  was  purchased  by  Jay  Cooke,  of  Philadelphia, 
Pennsylvania,  from  said  railroad  company.  That  by  deed,  dated  Feb- 
ruary 20, 1890,  said  Cooke  conveyed  to  said  St.  Louis  Water  Power 
Company  the  land  in  controversy.  The  proof  made  by  the  Water 
Power  Company  disclosed  the  fact  that  said  Cooke  made  said  purchase 
for  said  company,  and  not  in  his  own  individual  behalf. 

In  assigning  errors  the  appellant  contends  that  your  office  erred  in 
holding  that  a  corporation  is  a  person  qualified  to  purchase  under  said 
act  of  March  3, 1887;  in  concluding  that  surplus  indemnity  lands  are 
or  can  be  excepted  from  the  operation  of  the  grant;  in  concluding  that 
one  who  enters  upon  lands  as  a  settler  subsequent  to  March  3, 1887, 
and  prior  to  the  apx)licatiou  to  pui'chase  under  section  5  of  said  act,  is 
not  protected  by  the  second  proviso  of  said  section  5;  in  holding  that 
the  settlers  had  no  standing  before  the  Department,  and  in  not  holding 
that  the  land  is  subject  to  settlement  and  entry  at  the  time  the  prot- 
estants  went  upon  the  same. 

It  has  long  been  established  both  in  this  country  and  in  England  that 
a  remedial  statute  will  be  so  construed  that  those  who  are  within  tbe 
mischief  shall  be  considered  entitled  to  the  remedy,  though  not  men- 
tioned in  the  law.  In  other  words,  that  the  remedy  of  a  statute  must 
by  construction  be  extended  to  all  that  appear  by  the  conditions  to  be 
aggrieved. 

In  the  case  under  consideration  it  is  admitted  that  the  purchase  from 
the  railroad  company  by  Jay  Cooke  was  in  reality  the  purchase  by  the 
corporation.  The  purchase  by  this  corporation  of  these  lands  sold  to 
it  through  Cooke  by  the  railroad  company  as  part  of  the  latter's  grnnt 
places  the  Water  Power  Company  within  the  mischief  contemplated  by 
the  5th  section  of  the  act  of  1887;  hence,  it  is  entitled  to  the  remedy 
given  by  the  act,  without  regard  to  whether  it  be  expresslj^  named  in 
safd  act  or  not.  See  Telford  et  al.  r.  Keystone  Lumber  Company,  on 
review  (19  L.  D.,  141). 

The  fifth  section  of  the  act  of  March  3,  1887,  being  remedial  in  its 
character,  was  intended  to  protect  those  who  had  purchased  lands 
under  a  belief  that  the  vendor  had  good  title  to  the  same.  It  has  been 
held  by  this  Department  that  the  statute  referred  to  related  to  any  and 
all  lands,  whether  within  the  primary  or  indemnity  limits,  which  the 
railroad  company  had  sold,  representing  them  to  be  part  of  its  grant. 

The  second  proviso  in  section  5  act  of  March  3,  1887,  applies  only  to 
the  case  of  lands,  which  at  the  date  of  the  passage  of  the  act  had  been 
settled  upon  after  December  1,  1882,  by  parties  claiming  in  good  faith 
a  right  to  enter  the  same  under  the  settlement  laws,  in  ignorance  of  the 
rights  or  equities  of  others  in  the  i)reniise8.     (11  L.  D.,  (>07.) 
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As  the  said  protestaut  did  not  settle  apon  the  land  prior  to  March  3^ 
1887,  he  is  not  protected  by  the  proviso  and  is  entitled  to  no  considera- 
tion by  reason  thereof. 

In  view  of  what  has  heretofore  been  said,  yoar  offtee  decree  in  this 
ease  is  affirmed,  and  the  ai)plicant  will  be  allowed  to  make  the  purchase.. 


SOLDIERS'  HOMESTEAD-RESIDENCE-EQUITABLE  ACTION. 

James  P,  Root. 

A  8oUlier*8  homestead  entry  made  in  good  faith  withont  the  requisite  period  of  rest- 
deuce,  aud  in  the  hands  of  a  bona  fide  transferee,  may  be  equitably  confirmed^ 
where  it  appears  that  the  entryman  was  never  definitely  notified  as  to  the  true 
character  of  the  defect  in  his  entry,  and  failed  to  secure  such  information  after 
due  inquiry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 
(J.  L  H.)  ii,  1896.  (J.  A.) 

The  land  involved  herein  is  the  S.  J  NE.  J,  and  E.  J  IS  W.  J  of  Sec.  7, 
T.  9  N.,  K.  2  W.,  M.  D.  M.,  Marysville.  California,  land  district. 

Jnly  13, 1891,  James  P.  Koot  made  homestead  entry  for  said  tract 
uuder  Sec.  2305  B.  S.,  accompanying  his  application  with  a  certificate 
from  the  Adjutant  General  of  California,  showing  military  service  in 
the  army  from  November  4, 1864,  to  April  13, 1866.  The  register  wrote 
the  following  words  across  the  face  of  the  homestead  application: 
"Claims  settlement  Sept.  1890.  Act  8  June,  1872.  Service  2  years  5 
luos.  14  days." 

April  4,  1893,  Boot  made  final  proof  showing  residence  on  the  land 
for  two  years,  six  months,  and  twenty-eight  days.  It  will  be  observed 
that  the  entryman's  military  service  was  for  a  period  of  one  year  five 
mouths,  and  nine  days,  and  that  his  term  of  residence  and  military 
service  combined  amount  to  only  four  years  and  seven  days,  insti^ad  of 
five  years,  the  required  period.  The  local  ofticers,  however,  issued  final 
certificate  to  him  under  their  erroneous  calculation  as  to»the  term  of  his 
military  service. 

Your  office  on  February  13, 1894,  advised  the  local  officers,  stating 
the  facts  in  full  and  directing  them  to  notify  the  entryman  that  he  will 
be  allowed  to  submit  supplemental  i)roof,  without  re-advertising,  when 
ae  can  show  such  continued  residence  upon  the  land,  as  will  with  the 
time  of  his  residence  and  military  service  shown  by  his  proof,  amount 
to  the  full  period  of  five  years. 

The  local  officers,  instead  of  advising  the  entryman  fully  of  the  con- 
tents of  said  letter,  notified  him,  on  March  6,  1894,  that  your  office  re- 
quires him  to  make  supplemental  proof  showing  continuous  residence 
on  the  land  for  one  year  after  making  final  proof. 

This  notice  was  very  unsatisfactory.  The  entryman  replied  under 
date  of  March  12, 1894,  stating  that  the  Adjutant  General's  certificate, 
filed  with  his  homestead  application,  shows  his  military  service  to  be 
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for  two  years,  five  months  aud  fourteen  days,  and  that  his  final  proof 
shows  residence  on  the  land  for  two  years  and  seven  months,  making 
the  five  years  of  military  service  and  residence  required.  He  therefore 
requested  to  be  advised  in  what  respect  his  final  proof  is  insufficient, 
and  for  what  reason  he  is  required  to  make  supplemental  proof.  On 
the  same  day  he  wrote  a  letter  to  the  attorney  whom  he  had  engaged 
to  attend  to  the  submission  of  his  final  proof,  informing  him  of  the 
notice  he  had  received,  and  requesting  him  to  investigate  the  matter 
and  ascertain  if  any  mistake  was  made  in  the  final  proof.  The  attorney 
took  no  action  in  the  matter  furtlier  than  to  file  the  letter  in  the  local 
office.  March  18, 1894,  G.  W.  Scott,  the  entryman's  transferee,  wrote 
to  the  local  officers,  advising  them  that  Root  claims  to  have  served  in 
the  army  for  two  years,  five  mouths  and  fourteen  days,  as  evidenced  by 
the  Adjutant  General's  certificate.  In  said  letter  Scott  requested  the 
local  officers  in  Root's  behalf,  to  write  to  Root  giving  him  detailed  infor- 
mation, showing  wherein  the  final  proof  is  defective.  March  26,  1894, 
Root  again  wrote  to  the  local  officers,  stating  that  he  had  filed  the  Ad- 
jutant GeneraPs  certificate  in  their  office,  and  requesting  its  return  to 
him.  April  3,  1894,  Scott  wrote  another  letter,  informing  the  local 
officers  that  he  had  bought  the  land  from  Root,  that  Root  lived  on  the 
land  only  four  months  after  making  final  proof,  and  that  he  claims  to 
have  served  in  the  army  for  two  years,  five  months  and  fourteen  days. 
He  therefore  requested  them  to  give  him  explicit  information  about  the 
matter.  April  22, 1894,  Scott  transmitted  to  the  local  officers  a  certifi- 
cate of  the  Adjutant  General  of  California,  dated  April  21, 1894,  show- 
ing the  time  of  Root's  military  service  to  be  one  year,  five  months  and 
nine  days.  In  his  accompanying  letter  Scott  stated  that  Root  thought 
he  had  served  in  the  army  for  two  years,  because  he  was  enrolled  in 
18C4  and  mustered  out  in  1866. 

To  the  hiquiries  of  Root  and  of  Scott  in  his  behalf,  and  to  the  en- 
quiry of  Scott  in  his  own  behalf,  the  local  officers  made  no  reply.  May 
18, 1894,  the  register  transmitted  the  letters  written  by  Root  and  Scott 
to  your  office,  and  reported  as  follows : 

lu  complying  with  requirements  contained  iu  your  letter  "C"  of  February  18, 
1894,  in  the  matter  of  ''final  proof  of  James  P.  Root,  I  have  the  honor  to  report, 
that  after  considerable  delay  and  correspondence  £  have  succeeded  in  procuring  a 
copy  of  the  "Honorable  Discharge''  of  said  .James  P.  Koot,  together  with  some  of 
the  correspondence  which  I  have  taken  the  liberty  of  transmitting  for  your  farther 
action  in  the  matter,  as  it  is  left  in  a  very  unsettled  state. 

It  will  be  observed  that  it  was  not  necessary  for  the  local  officers  to 
procure  a  copy  of  the  honorable  discharge  (the  certificate  of  the  Adju- 
tant General  of  California,  filed  by  Scott);  that  the  same  was  not  pro- 
cured through  any  effort  on  their  part,  and  that  they  should  have 
answered  Root's  inquiries,  instead  of  transmitting  the  letters  written 
by  him  and  Scott  to  your  office, 

June  20, 1894,  your  office  directed  the  local  officers  to  advise  the 
parties  iu  interest  that  they  will  be  allowed  thirty  days  from  reoeipt  of 
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notice  within  wLich  to  show  cause  why  said  final  homestead  entry 
shoiiid  not  be  canceled  for  uou-conipliance  with  the  homestead  law  as 
to  residence  and  cultivation. 

December  7th,  1894,  the  local  officers  transmitted  evidence  of  service 
of  notice  by  mailing  a  registered  letter  to  Hoot,  at  his  last  known 
address,  on  October  11, 1894,  which  letter  was  returned  unclaimed  with 
the  postmaster's  endorsement  "removed  and  address  unknown."'  June 
19, 1895,  your  office  held  the  entry  for  cancellation.  February  16, 1895, 
iScott  filed  a  petition  alleging  under  oath  that  he  purchased  the  laud 
from  Boot  on  April  17, 1893.  He  therefore  prayed  that  said  decision  of 
June  19,  1895,  be  set  aside  and  that  he  be  allowed  to  prove  that  he  pur- 
chased the  land  and  that  thereupon  x)ateut  issue  to  him.  In  a  separate 
letter  filed  on  the  same  day  Scott's  attorney  requested  that  in  case  of 
denial  of  the  petition  the  entryman's  final  proof  be  referred  to  the  board 
of  equitable  adjudication.  May  6th,  1895,  your  office  denied  the  peti- 
tion, and  declined  to  refer  the  proof  to  the  board  of  equitable  adjudica- 
tion ou  the  holding  that  transferee  could  acquire  no  greater  rights  than 
the  entryman  had.  Scott's  appeal  from  said  decision  brings  the  case 
before  me  for  consideration.  It  must  be  presumed  that  entryman  made 
his  final  proof  on  April  4, 1893,  in  good  faith.  In  his  petition  Scott  states 
that  he  purchased  the  land  without  notice  of  the  defect,  April  17, 1893. 
From  the  circumstances  in  the  case  it  is  reasonable  to  believe  that  he 
purchased  the  laud  in  good  faith.  The  letters  above  referred  to  indi- 
cate that  the  entryman  was  perplexed  by  the  meager  notice  to  otter 
supplemental  proof,  given  by  the  local  officers  March  6, 1894. 

Be  earnestly  requested  to  be  informed  in  what  particular  his  final 
proof  is  insufficient,  and  for  what  reason  he  was  required  to  make  sup- 
plemental proof,  and  should  have  been  given  the  desired  information. 
While  it  is  probable  that  Scott  notifie<l  the  entryman  of  the  time  of  his 
military  service  as  shown  by  the  certificate  he  had  procured  April  21, 
1894,  from  the  Adjutant  General  of  California,  the  presumption  does 
not  warrant  the  finding  that  he  did  notify  him.  The  mere  notice  to 
the  entryman  to  make  supplemental  proof  showing  residence  on  the 
land  for  one  year  after  making  final  proof,  was  not  sufficient.  There  is 
nothing  in  the  record  to  show  that  he  ever  found  out  why  he  was 
required  to  make  supplemental  proof.  In  view  of  that  fact  your  office 
erred  in  requiring  him  to  show  cause  why  his  entry  should  not  be 
canceled. 

It  would  be  improper  for  the  government,  after  the  lapse  of  three 
years  from  the  date  of  final  proof,  to  undertake  to  ascertain  the  entry- 
man's  address,  and  it  would  be  inequitable,  in  view  pf  the  treatment 
he  has  received  at  the  hands  of  the  local  officers,  to  require  him  at  this 
late  day  to  make  supplemental  proof,  or  submit  to  the  cancellation  of 
the  entry. 

The  appellant's  request  that  the  final  proof  be  submitted  to  the  board 
of  equitable  adjudication  is  therefore  granted. 

The  decision  of  your  office  is  accordingly  reversed. 
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JUDICIAL.   PROCEEDING— FINDING   OF   FACT-JTJDGMENT. 

ViDAL  V.  Bennis  (On  Review). 

A  finding  of  fact  in  a  judicial  proceeding  can  not  be  accepted  by  the  Department  ae  an 
adjudication  where  each  fact  does  not  appear  to  have  been  in  issue  or  embraced 
in  the  judgment  of  the  court. 

Secretary  Smith  to  the  Commissiotier  of  the  General  Land  Office^  May 

14 J  1896.  (E.  M.  E.) 

This  case  involves  the  S.  i  of  the  SE.  J  and  the  S.  i  of  the  S W.  i  of 
Sec.  25,  T.  17  S.,  R.  1  W,,  Los  Angeles  land  district,  California,  and  is 
before  the  Department  upon  motion  for  review  by  Margaret  Bennis,  of 
departmental  decision  of  February  10, 1896  (22  L.  D.,  124),  in  which, 
among  other  things,  it  was  decided  that  as  between  Margaret  Bennis 
of  New  York  Citj^  New  York,  and  Jane  Bennis  of  California,  the 
Department  would  recognize  the  latter  as  the  true  widow  of  Spiro 
Bennis,  the  deceased  entryman,  it  having  appeared  from  the  record 
that  Jane  Bennis  was  married  to  Spiro  Bennis,  May  31, 1890,  and  that 
she  "continued  to  live  with  the  entryman,  Bennis,  up  to  the  time  of 
his  death  on  the  12th  day  of  August,  1892;  that  prior  t-o  1871,  while  in 
the  city  of  New  York,  Spiro  Bennis  was  married  to  Margaret  Bennis; 
that  in  that  year  he  removed  to  California  and  his  wife  refused  to 
accompany  him;  that  he  had  not  seen  his  former  wife  for  over  twenty 
years,  and  at  the  time  of  his  death  had  not  heard  from  her  for  seven- 
teen years  and  believed  her  to  be  dead;  that  this  statement  was  made 
by  her  husband  after  he  had  been  informed  by  the  attending  i)hysiciiin 
that  he  was  about  to  die,  and  about  twelve  hours  prior  to  his  death." 

In  view  of  the  provisions  of  the  California  civil  code,  Section  VI., 
which  declares  a  subsequent  marriage  to  be  illegal  and  void  save  where 
^^(1)  the 'former  marriage  has  been  annulled  or  dissolved'';  or  **(2) 
unless  such  former  husband  or  wife  was  absent,  was  not  known  to  such 
person  to  be  living  for  the  space  of  five  successive  years  immediately 
preceding  such  subsequent  marriage,  or  was  generally  reputed  and  was 
believed  by  such  person  to  be  dead  at  the  time  such  subsequent  marriage 
was  contracted;  in  either  of  which  cases  the  subsequent  marriage  is 
valid  until  its  nullity  is  adjudged  by  a  competent  tribunal,"  it  was 
held  that  such  subsequent  marriage  would  be  recognized  "until  its 
nullity  is  adjudged  by  a  competent  tribunal." 

The  motion  for  review  raises,  in  effect,  two  questions:  First,  that 
the  judgment  heretofore  rendered,  and  which  is  now  about  to  be 
reviewed,  was  based  upon  ex  parte  evidence;  that  the  same  should 
have  been  remanded  for  the  taking  of  testimony  in  order  that  the 

• 

Department  might  intelligently  pass  upon  the  question  of  who  was 
the  widow  of  Spiro  Bennis  within  the  meaning  of  the  homestead  law; 
and,  secondly,  that  the  alleged  marriage  has  been  annulled  by  a  court 
of  competent  jurisdiction,  to  wit,  the  Superior  Court  in  and  for  San 
Diego  county. 
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This  Department  is  without  authority  to  order  a  hearing  to  deter- 
mine the  question  first  raised  by  the  movant.  Such  issues  are  left  for 
the  courts,  where  the  rights  of  parties  can  best  be  asserted. 

In  support  of  the  other  ground  of  error  raised,  a  certified  copy  of 
the  judgment  of  the  court  is  furnished. 

I.V  THE  SUPSBIOR  COURT  OP  THE  COUNTT  OF  SaN  DIBGO,   STATE  OF  CALIFORNIA. 

In  the  matter  of  the  estate  of  Spiro  Bennis,  deceased. 

This  cause  came  on  regnlarly  for  hearing  on  this  20th  day  of  February,  1895,  upon 
the  petition  of  Jane  Dennis  for  the  probate  of  the  alleged  last  will  and  testament  of 
Spiro  Benniji,  deceased,  and  the  grounds  of  opposition  to  the  probate  of  said  ''  wilP' 
filed  by  Margaret  Bennis  and  Marto  Bennis. 

Wm.  Humphrey,  Esq.,  appearing  for  proponent,  Jane  Bennis,  and  Messrs.  Sweet, 
Sloane  and  Kirby  and  J.  M.  Bobinson,  Esq.,  appearing  as  counsel  for  contestants 
and  the  court  having  heard  the  proofs  of  the  respective  parties  and  considered  the 
same  and  the  records  and  papers  in  the  case  and  the  arguments  of  the  respective 
attorneys  thereon  and  the  cause  having  been  submitted  to  the  court  for  its  decision, 
the  conrt  now  finds  the  following  facts : 

I. 

That  at  the  time  of  signing  the  instrument  filed  herein  by  the  said  proponent  Jane 
Bennis  alleged,  in  her  petition  to  be  the  "last  will  and  testament"  of  Spiro  Bennis, 
deceased ;  the  said  Spiro  Bennis  was  not  of  sound  and  disposing  mind. 

II. 

That  said  alleged  will  was  not  signed  by  any  person  as  a  witness  at  the  request  of 
said  Spiro  Bennis  and  that  the  said  Spiro  Bennis  did  not  request  any  person  whom- 
soever to  be  a  witness  of  the  execution  or  signing  of  said  instrument  by  him. 

III. 

That  said  Spiro  Bennis  did  not  at  the  time  of  subscribing  his  name  to  said  instru- 
ment or  at  any  other  time  publish  or  declare  the  instrument  to  be  his  last  will. 

IV. 

That  said  Spiro  Bennis  never  acknowledged  the  said  instrument  to  be  his  last ' 

"will"  or  testament. 

V. 

That  the  said  petitioner,  Jane  Bennis,  was  never  the  lawful  wife  of  the  said  Spiro 

Bennis. 

VI. 

That  said  contestant,  Margaret  Bennis,  and  said  Spiro  Bennis  were  on  the  25th 
day  of  January,  1868,  married,  and  from  that  time  to  the  death  of  the  said  Spiro 
Bennis  were  husband  and  wife  and  that  she  is  now  the  widow  of  said  Spiro  Bennis, 
deceased. 

From  the  above  facte  the  Court  finds  the  foUowing  conclusions  of  law : 

I. 
That  the  said  Spiro  Bennis  was  incompetent  to  make  a  will. 

II. 
That  said  alleged  will  was  not  duly  executed  and  attested. 

III. 
That  said  alleged  will  was  invalid. 
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IV. 

That  said  Spiro  Bennis  died  intestate. 

And  the  court  further  finils  that  the  aforesaid  instrument  filed  herein  and  alleged 
io  said  petition  to  be  the  last  Trill  of  Spiro  Bennis,  deceased,  be  not  admitted  to  pro- 
bate, and  that  the  probate  thereof  be  and  the  same  is  refused  and  denied,  and  the 
contest-ants  Margaret  Bennis  and  Marco  Bennis,  are  entitled  to  have  and  recover  of 
and  from  the  said  Jane  Bennis  the  sum  of  their  costs  in  said  action. 

The  issue  joined  here  was  whether  a  certain  writtcu  instrument  alleged 
to  be  the  will  of  Spiro  Bennis,  deceased,  was  entitled  to  probate  as 
such,  and  upon  this  issue  thus  joined,  the  court  found,  among  other 
sufficient  reasons  for  rejecting  it,  that  the  said  Spiro  Bennis  at  the  time 
of  the  making  of  the  alleged  will,  was  not  of  sound  and  disposing 
mind,  which  finding  was  conclusive  of  the  question  at  issue. 

It  is  true  that  in  the  fifth  finding  of  fact  by  the  court,  it  is  found  that 
Jane  Bennis  was  never  the  lawful  wife  of  Spiro  Bennis,  and  in  the  sixth 
finding  ot  fact  that  Margaret  Bennis  is  the  widow  of  the  deceased 
entryman,  but  these  questions  were  not  before  the  court,  or  at  least  are 
not  shown  to  have  been  by  any  papers  filed  with  the  motion  for  review. 
It  was  the  duty  of  the  petitioner  to  have  shown  that  these  questions 
were  properly  before  the  court  and  to  have  pleaded  a  special  statute, 
if  any  existed,  upon  which  she  relied.  In  the  judgment  of  the  court  the 
question  of  who  was  the  legal  widow  of  the  entryman  was  not  adjudged. 
In  the  absence,  therefore,  of  such  judicial  determination,  the  motion 
for  review  is  dismissed,  and  the  former  decision  of  the  Department  is 
adhered  to  and  affirmed. 


HOME8TBAD— AIXFOIXIXG  FARM  KNTRY— EQUFTABLE  O^VNERSIIIP. 

Peirce  r.  Snow. 

An  adjoining  farm  entry,  under  section  2289  K.  S.,  may  he  properly  haaed  npon  the 
eqnitable  ownership  of  an  adjacent  tract. 

Secretary  Smith  to  the  Commissioner  of  the  General  LaM-  Office^  May 

14,  1896,  (E.  M.  E.) 

This  case  involves  the  B.  J  of  the  NE.  J  of  Sec.  4,  T.  33  K,  R.  24  W., 
St.  Cloud  land  district,  Minnesota. 

The  record  shows  that  on  August  22, 1888,  Charles  B.  Snow  made 
adjoining  farm  homestead  entry  for  the  above  described  tract. 

July  23, 1894,  Edward  C.  Peirce  filed  an  affidavit  of  contest  alleging 
that  the  entryman  had  never  settled  upon  the  land  and  was  not  the 
owner  of  any  adjoining  land. 

Testimony  having  been  submitted  before  a  justice  of  the  peace  at 
Oak  Grove,  Anoka  County,  Minnesota,  September  15,  1894,  and  a 
hearing  having  been  had  before  the  local  officers  September  24, 1894, 
on  October  4,  1894,  they  rendered  their  decision  in  which  they  recom- 
mended that  the  entry  be  canceled,  holding  that  Snow  was  not  the 
owner  of  the  land  be  alleged  to  own,  to  wit,  the  W.  J  of  the  N\V.  \  of 
Sec.  3,  same  township  and  range. 
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Upon  appeal,  your  office  decision  of  March  21, 1895,  reversed  the 
action  of  the  local  officers. 

The  evidence  shows  that  one  Stowell  entered  into  a  contract  with  the 
St.  Paal,  Minneapolis  and  Manitoba  railway  company  for  the  purchase 
of  the  W.  i  of  said  section,  and  subsequently  in  1887  assigned  his 
right  and  title  to  the  defendant.  Snow,  who  went  into  possession  of  the 
laud  and  who  has  continuously  resided  thereon  ever  since  and  improved 
tbe  said  tract,  together  with  the  laud  in  controversy,  by  building  a 
house,  bam  and  stable  upon  the  land  so  purchased,  and  ha«  cultivated 
a  portion  of  the  adjoining  farm. 

This  entry  was  made  under  section  2289  of  the  Kevised  Statutes, 
which  provides  in  part 

And  every  person  owning  and  residing  on  land  may,  under  the  provisions  of  this 
section,  enter  other  lands  lying  contiguous  to  his  land,  which  shall  not,  with  the 
laud  so  already  owned  and  occupied,  exceed  in  the  aggregate  one  hundred  and  sixty 
acres. 

There  is  contained  in  the  record  the  affidavit  of  certain  officers  of 
the  St.  Paul,  Minneapolis  and  Manitoba  railway  company  in  which  it 
is  set  out  that  the  W.  J  of  NW.  J  of  section  3,  was  owned  by  the  rail- 
way company  on  April  19,  1883;  that  on  that  day  the  company  sold 
the  SW.  J  H^W.  J,  Sec.  3,  to  James  H.  Stowell;  that  on  June  3, 1884, 
the  NW.  J  of  the  NW.  J  of  Sec.  3,  was  also  sold  to  Stowell,  who,  on 
January  22, 1887,  assigned  both  contracts  to  purchase  to  the  defendants 
herein  and  that  on  March  11, 1893,  Snow  having  made  default  in  pay- 
ments, the  contracts  were  canceled  by  the  railway  company. 

This  testimony  was  objected  to  at  the  time,  as  incompetent,  and 
irrelevant.  The  evidence  is  ex  parte,  the  testimony  of  the  affiants  was 
not  taken,  and  it  is  not  the  best  evidence  of  the  facts  it  seeks  to 
establish. 

There  is  no  question  about  the  residence  of  the  defendant  upon  the 
land  be  claims  to  own,  nor  is  there  any  dispute  about  his  cultivation 
and  improvement  of  the  tract  covered  by  his  adjoining  homestead 
entry.  The  only  question  is  that  of  ownership  under  section  2289  of 
the  Bevised  Statutes. 

The  evidence  in  this  case — as  distinguished  from  the  testimony — is 
not  of  the  most  satisfactory  or  conclusive  nature. 

In  Carnes  v.  Smith  (10  L.  D.,  100),  it  was  held  inter  alia^  (syllabus) — 

An  adjoining  farm  entry  under  section  2289  R.  S.,  may  be  properly  based  upon  the 
equitable  ownership  of  an  adjacent  tract;  and  residence  on  such  tract,  for  the 
period  of  five  years  after  such  entry,  warrants  the  submissiou  of  final  proof. 

And  in  Leitch  r.  Moen  (18  L.  D.,  397),  in  speaking  of  a  similar  ques- 
tion, it  was  held,  (syllabus) — 

A  fraudulent  deed  purporting  to  convey  a  tract  from  the  homesteader  to  his  son, 
will  not  operate  to  relieve  the  entryman  from  the  statutory  disqualification  imposed 
upon  persons  that  own  more  than  one  hundred  and  sixty  aci*«^8  of  land. 

Such  disqualification  also  extends  to  one  who  holds  lauds  under  a  contract  of  pur- 
chase though  the  payments  thereunder  have  not  been  completed. 
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Beasoning  from  analogy,  that  case  becomes  conclusive  of  the  one  at 
bar.  '  Snow  was  in  possession  under  contract  with  the  railroad  company 
to  purchase.  Suppose  he  had  failed  to  make  the  payments  agreed 
upon,  in  view  of  his  peaceable  and  uninterrupted  possession,  it  would 
seem  that  the  equitable  title  remained  in  him,  and  would  so  remaiu 
until  otherwise  determined  by  a  court  of  competent  jurisdiction. 
However  that  may  be,  the  burden  of  proof  rested  upon  the  contestant 
in  this  case,  and  he  has  failed  to  produce  competent  testimony  to  sub- 
stantiate  the  truth  of  his  allegations.  The  defendant  made  out  a 
prima  facie  showing  of  ownership,  which  has  not  been  overcome. 

Judgment  affirmed. 


SURVEYED  XlANDS-ABANDONED  MILITARY  RESERVATION. 

William  Ooppinoer  bt  al. 

In  the  case  of  a  military  reservation  established  on  surveyed  land,  where  the  oat- 
boundaries  do  not  coincide  with  the  lines  of  the  public  survey,  and  the  fractional 
portions  of  the  sections  lying  outside  of  the  reservation  are  thereafter  surveyed 
and  lotted,  the  complements  of  said  sections  within  the  reservation,  on  the  sub- 
sequent abandonment  thereof,  remaiu  within  the  category  of  surveyed  lands, 
as  shown  by  the  two  plats  of  survey  which  should  be  taken  together  and  treated 
as  the  single  official  plat. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  May 
(J.  1.  H.)  14, 1896.  (E.  B.,  Jr.) 

I  have  considered  the  consolidated  cases  of  William  Goppinger  and 
Elihu  Goppinger,  each,  against  the  United  States,  on  appeal  from  your 
office  decision  of  June  1, 1895,  affirming  the  rejections  by  the  local 
office  at  Durango,  Golorado,  of  their  coal  declaratory  statements', 
offered  March  4, 1895;  that  of  the  former  being  for 

all  that  part  of  the  W.  i  S£.  i  Sec.  12,  and  that  part  of  SW.  ^  Sec.  13,  lying  within 
the  boundaries  of  the  late  Fort  Lewis  military  reservation,  and  the  NW.  \  NE.  ^ 
and  NE.  i  NW.  i  Sec.  13,  in  township  85  N.,  range  11  W.,  of  the  New  Mexico  P.  M., 

and  of  the  latter 

for  the  N£.  i  SW.  i,.  SE.  i  NW.  i,  and  all  that  part  of  NW.  i  SW.  i,  and  all  that 
part  of  W.  i  NW.  \  of  Sec.  12,  lying  within  the  boundaries  of  the  late  Fort  Lewis 
military  reservation 

said  township  and  range. 

The  local  office  rejected  these  coal  filings  on  the  same  day  they  were 
offered  on  the  same  grounds  in  each  case,  to  wit:  that 

the  land  described  is  not  open  to  entry  under  the  coal  land  laws  being  a  part  of  the 
Fort  Lewis  military  reservation  established  by  executive  order  January  27,  18S2, 
and  now  subject  to  disposal  only  under  act  of  July  5, 1884,  for  abandoned  military 
reservations,  and  the  Hon.  Secretary  of  the  Interior  has  not  yet  arranged  for  dis- 
posal thereof  under  said  act  of  Congress ;  and  also  there  being  no  triplicate  plat  of 
said  land  on  file  in  this  (local)  office  describing  land  as  in  declaration. 
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Ou  appeal  yoar  said  office  decision  properly  held  that  the  lands 
included  within  the  boundaries  of  what  was  formerly  the  said  reserva- 
tion (except  as  to  certain  sections  therein  not  involved  in  this  case) 
having  been  restored  to  the  public  domain,  and  to  the  jurisdiction  of 
tiiis  Department^  by  executive  order  of  February  12, 1895,  under  the 
act  of  July  5, 1884  (Ji3  Stat.,  103),  the  coal  lands  therein  were  not  sub- 
ject to  disposal  under  said  act,  but  under  the  law  relating  to  coal  lands 
(Se^'tions  2347  to  2352,  inclusive,  Bevised  Statutes),  and  that  the  first 
ground  of  the  local  officers'  decision  was  therefore  error.  Your  said 
office  decision  also  properly  held  that  the  act  of  August  23,  1894  (28 
Stat.,  491),  did  not  apply  to  these  cases.  The  affirmance  by  your  office 
of  the  rejections  of  said  filings  by  the  local  office  is  on  the  ground  that 
declaratory  statements  under  the  coal  land  law  must  be  for  sur^'eyed 
lands  only,  and  that  the  land  filed  upon  being  nusurveyed  ^nd  unsub- 
divided  public  land  at  the  date  the  filings  were  offered,  was,  therefore, 
not  subject  to  appropriation  thereunder. 

What  has  already  been  said  by  me  herein  disposes  of  the  appeals  in 
these  cases,  except  as  to  the  contention  therein  that  your  office  erred 
in  holding  that  the  laud  was  unsurveyed  and  unsubdivided,  and  hence 
not  subject  to  appropriation  as  coal  land.  The  records  of  your  office 
show  that  said  land  is  all  within  sections  12  and  13,  T.  25  X.,  B.  11  W., 
Colorado,  and  was  formerly  part  of  said  reservation,  established  as 
aforesaid;  that  the  public  surveys  were  extended  over  this  entire  town- 
ship in  1880,  and  that  the  township  plat  thereof  was  filed  in  the  proper 
local  office  July  13,  1880;  and  that  the  boundaries  of  said  reservation 
within  said  township  not  conforming  to  the  subdivisipnal  lines  of  the 
public  survey  thereof,  and  thus  including  within  such  boundaries  por- 
tions only,  of  certain  quarter  sections,  among  which  were  portions  of 
quarter  sections  of  said  sections  12  and  13,  the  outboundaries  of  said 
reserv^ation  within  said  township  were  surveyed,  and  the  township 
plat  thereof  was  filed  in  the  local  office  April  24,  1884. 

This  survey  and  plat  thereof  were  made  to  facilitate  the  appropria- 
tion and  entry  of  the  public  lands  in  said  township  on  the  outer  bor- 
ders of  said  reservation,  only.  All  of  the  portions  of  quarter  sections 
above  mentioned  lying  outside  of  the  reservation  were  lotted  and  prop- 
erly numbered,  and  their  respective  acreages  determined.  The  corre- 
sponding portions  within  the  reservation,  as  indeed  is  true  of  all  the 
remaining  legal  subdivisions  of  the  township  within  the  reservation, 
were  not  shown  on  this  plat,  it  being  unnecessary  to  show  them  for 
the  obvious  reason  that  the  establishment  of  the  reservation  withdrew 
all  the  land  therein  from  the  jurisdiction  of  the  Land  Department,  and 
hence  from  appropriation  and  entry  under  the  public  land  laws. 

These  said  corresponding  portions,  though  not  then  lotted,  needed 
no  additional  survey  to  determine  their  position,  boundaries,  or  acre- 
age. They  were  the  complements  of  the  parts  of  the  quarter  sections 
lyinsr  outside  the  reservation,  and  the  survey  of  the  latter  made  any 


598  DECISIONS   RELATING  TO  THE   PUBLIC   LANDS. 

farther  survey  within  the  reservation  lines  unnecessary.  The  original 
survey  and  subdivisional  lines  of  the  township  within  the  abandoned 
reservation  were  intact  when  said  filings  were  offered,  not  having  been 
affected  in  any  way  by  the  establishment  of  the  reservation  or  the 
said  survey  of  the  outbouudaries  thereof.  The  township  within  the 
abandoned  reservation  was  all  surveyed  land,  and  hence  regarded 
us  legally  subdivided  at  that  time  in  contemplation  of  law.  The  plat 
of  the  original  survey  and  the  plat  of  the  said  survey  of  the  reserva- 
tion outbouudaries,  both  on  file  in  the  local  office  when  said  filings 
were  offered,  were  to  be  taken  together,  and,  thus  taken,  constituted, 
as  it  were,  the  single  official  plat  of  the  township. 

It  was  error  to  determine  the  status  of  the  land,  or  any  part  thereof, 
covered  by  said  filings,  relative  to  its  classification  as  surveyed  or 
unsurveyed,  or  subdivided  or  unsubdivided,  as  your  office  has  done, 
according  to  the  showing  of  the  second  of  the  said  plats,  alone.  The 
descriptions  hereinbefore  quoted  from  said  filings,  both,  as  to  the  parts 
of  the  quarter  sections,  and  as  to  the  full  quarter  quarter  sections 
therein  indicated,  must  be  regarded,  in  view  of  the  record  herein,  and 
for  purposes  of  said  filings,  as  legal  subdivisions  within  the  meaning  of 
the  law.  They  were  correctly  taken  from  official  plats,  located  the  land 
by  fixed  and  definite  boundary  lines  of  the  public  survey,  and  indicated 
the  acreage  sought  to  be  taken  under  each  filing, — 102.08  acres  in  the 
first  and  114.08  in  the  second. 

Since  your  office  decision  still  another  plat  of  the  township  has  been 
filed  in  the  local  office  (July  23,  1895),  on  which  the  parts  of  certain 
quarter  sections  above  mentioned,  within  the  lines  of  said  reservation, 
are  shown  divided  into  lots;  and  on  August  2,  following,  William 
Coppinger  and  Elihu  Coppinger,  e^ch,  offered  amended  filings  for  tlie 
same  ground  embraced  in  their  original  filings,  respectively,  but  describ- 
ing it,  in  each  instance,  according  to  the  subdivisions  shown  on  this 
latest  plat. 

So  much  of  your  office  decision  as  affirms  the  rejection  of  said  filings 
is  accordingly  reversed.  You  will  direct  the  local  officers  to  file  the 
original  declaratory  statements  of  these  parties  as  of  the  date  when 
thev  were  offered,  and  to  allow  the  amendments  thereof  above  indicated. 
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DESERT  LAND  FINAJL  PROOF— PROTEST. 

DUNPHY   V.  FLOWBKS. 

A  protest  against  the  allowance  of  desert  land  final  proof,  on  the  ground  of  the  fail- 
ure of  the  entryman  to  secure  a  water  supply  and  effect  reclamation,  must  be 
dismissed,  if  on  the  day  advertised  he  does  not  submit  final  proof,  and  further 
time  therefor  exists  under  the  statute. 

Secretary  Smith  to  the  Gammissiofier  of  tlie  General  Land  Office,  May 

14,1896.  (W.  F.  M.) 

On  Jane  11, 1892,  Howard  D.  Flowers  made  desert  laud  eutry  of  lots 
3  and  4,  the  S.  i  of  the  NW.  J  and  the  SW.  J  of  section  2,  township  1 
N.y  range  3  E.,  within  the  land  district  of  Bozeman,  Montana,  and  on 
November  9, 1893,  he  made  publication  of  his  intention  to  make  final 
proof  on  December  18,  following.  On  the  last  named  date  Thomas  E. 
Danphy  filed  a  protest  alleging,  in  substance,  failure  to  make  the 
required  expenditure  on  the  land,  that  a  contract  was  made,  before 
entry,  to  convey  the  land,  that  the  eutry  was  made  for  the  benefit  of 
certain  other  persons  named,  aud  failure  to  acquire  the  necessary  water 
rights. 

Flowers  did  not  offer  his  final  proof  on  the  advertised  date  for  the 
reason,  as  stated  by  him  in  his  testimony,  that  he  did  not  have  the 
money  to  make  the  required  payments.  A  hearing  was  held,  however, 
on  the  issues  raised  by  the  protest,  and  the  register  and  receiver  dis- 
missed it  and  recommended  that  the  entry  remain  intact.  This  decision 
was  affirmed  by  your  office  and  the  case  is  now  here  on  further  appeal. 

The  entryman  has  until  June  11, 1897,  to  make  his  final  proof.  28 
Stat.,  226.  Since  he  has  not  offered  his,  final  proof,  all  charges  as  to 
failure  in  the  respect  of  reclamation  and  securing  water  rights  and 
supply,  must  fall.  This  is  the  practice  in  preemption  cases,  and  the 
rule  is  equally  ax)plicable  here.  McCracken  v.  Porter,  3  L.  D.,  399; 
Haley  v.  Harris,  13  L.  D.,  136. 

As  to  the  remaining  allegations,  the  testimony  is  conclusive  that  the 
entry  was  made  tor  the  exclusive  use  and  benefit  of  the  entryman  and 
that  sums  much  in  excess  of  the  amount  required  by  law  have  been 
exx>ended  on  the  land. 

The  decision  appealed  from  is  affirmed. 


WAGOX  ROAD  GRAXT— DEFINITE  LOCATION. 

McDowell  r.  The  Dalles  Military  Wagon  Eoad  Co. 

The  grant  to  this  company  by  the  act  of  Febrnary  25,  1867,  is  a  grant  in  place,  and 
the  rights  of  the  road  thereunder  attach  on  definite  location. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  May 

20,  1896.  *     (A.  E.) 

A  decision  was  rendered  in  the  above  entitled  case  by  the  Dejiart- 
ment  on  March  1, 1896,  in  which  your  office  action  in  holding  the  entry 
of  McDowell  for  cancellation  was  affirmed. 
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The  laDd  involved  was  the  NE.  J  of  the  SE.  J,  Lot  5  and  the  SW.  J  of 
the  SE.  J  of  Sec.  31,  Tp.  19  S.,  E.  47  E.,  Burns,  Oregon. 

The  entry  of  McDowell  was  held  foi  cancellation  by  your  office 
because  it  conflicted  with  the  prior  right  of  the  Wagon  Boad  Company 
under  its  grant  (14  Stat.,  409). 

McDowell  has  now  filed  in  this  Department  two  affidavits  to  show 
that  at  the  date  the  right  of  the  Wagon  Road  Company  atta>ched  the 
land  was  in  the  possession  of  a  settler,  and  he  requests  a  hearing  on 
the  question  as  to  whether  the  land  was  or  was  not  exce])ted  from  the 
operation  of  the  grant  by  reason  of  such  settlement. 

By  the  grant  in  question  (February  25,  1867, 14  Stat.,  409),  Congress 
granted  all  the  ^^  alternate  sections  of  public  lands,  designated  by  odd 
numbers,  to  the  extent  of  three  sections  in  width  on  each  side  of  said 
road,"  except  *' any  and  all  lauds  heretofore  reserved  to  the  United 
States,  or  otherwise  appropriated  by  act  of  Congress  or  other  compe- 
tent authority." 

This  grant  is  clearly  a  grant  in  place,  and  the  right  of  the  road 
attached  on  the  filing  of  the  map  of  definite  location,  November  1, 
1869.  In  this  case  it  is  claimed  the  settlement  existed  at  the  date  of 
withdrawal,  on  December  14, 1871.  As  this  was  after  the  right  of  the 
road  atta43hed,  it  is  unne<5essary  to  determine  whether  settlement  excei)ts 
the  land  from  the  operation  of  this  particular  grant  or  not. 

For  this  reason,  such  a  hearing  would  avail  nothing,  and  the  motion 
js  denied. 


FINAL   DECISION-RE\TE^V-RULE   TO   SHOW  CAUSE. 

NoRTHEEN.  Pacific  E.  E.  Co.  r.  Eosenceance. 

A  final  deoisiou  of  the  General  Land  Office  slionld  not  be  reopened  by  the  commiB- 
sioner  in  an  ex  parte  proceeding,  and  the  judgment  therein  modified  withont 
prior  notice  to  the  adverse  party  in  interest ;  bnt  if  such  action  is  thas  taken, 
and  the  party  adversely  affected  thereby  is  then  notified  of  his  right  of  appeal 
therefrom,  such  notice  should  be  treated  as  a  rule  to  show  cause  why  the  judg- 
ment, as  modified,  should  not  stand,  and  his  nppeal  as  the  answer  thereto. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 
(W.  A.  L.)  20,  1896  (J.  L.) 

This  case  involves  the  SE.  \  of  the  NB.  i  and  lot  4  of  section  23,  T.  9 
K.,  E.  28  E.,  containing  62.55  acres  of  land  in  Walla  Walla  land  district, 
Washington.  It  is  brought  before  this  Department  by  the  appeal  of 
Benjamin  Eosencrance  from  your  office  decision  of  January  26,  1895, 
holding  for  cancellation  his  preemption  cash  entry  No.  3088  of  April  11, 
1885,  as  to  the  SE.  \  of  the  NE.  J  of  lot  4  of  said  section  23,  (part  of  the 
land  embraced  in  said  entry),  upon  the  ground  that  said  subdivisions 
were  within  the  granted  limits  of  the  Cascade  branch  of  the  Northern 
Pacific  Eailroad  Company  as  authorized  by  the  joint  resolution  of  May 
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31, 1870  (16  Statutes,  378),  and  were  vacant  and  unreserved  lands  on 
June  29,  1883,  the  date  at  which  the  map  of  definite  location  of  said 
Cascade  branch  was  filed  in  the  General  Land  Office. 

On  October  4, 1880,  the  company  filed  its  map  of  definite  location  of  its 
main  line  from  Wallnla  to  Spokane  Falls,  opiK)site  the  tracts  involved 
here.  And  on  June  29, 1883,  it  filed  its  map  of  definite  location  of  its 
branch  line  from  Yakima  to  Ainsworth  (a  station  about  twelve  miles 
north  of  Wallula  on  the  main  line),  opposite  vsaid  tracts. 

On  January  3,  1867,  one  Stephen  D.  Martindale  made  homestead 
entry— No.  GQo  of  the  SE.  i  of  the  NE.  J,  the  SW.  J  of  the  NE.  i  and 
lots  2,  3  and  4  of  section  23  aforesaid  containing  147.10  acres.  Said 
entry  remained  of  record  until  November  2, 1871,  when  it  was  canceled. 

On  January  8,*1872,  one  William  Hatch  filed  his  pre-emption  declar- 
atory statement  for  all  the  tracts  aforesaid  alleging  settlement  on 
November  2, 1871,  the  date  of  the  cancellation  of  Martindale's  entry. 
On  June  7.  1872,  Hatch  transmuted  his  pre-emption  filing  into  a  home- 
stead entry  No.  90,  of  the  SE.  J  of  the  NE.  J  and  lot  4  of  section  23, 
containing  62.55  acres;  and  on  the  same  day  one  Smith  Bumham  made 
homestead  entry  No.  91  of  the  other  tracts  embraced  in  Hatch's  filing, 
to  wit,  the  SW.  i  of  the  NE.  J  and  lots  2  and  3  of  said  section  23, 
containing  84.55  acres. 

Hatch's  entry  of  the  SB.  J  of  the  NE.  J  and  lot  4,  remained  of  record 
until  November  2, 1882,  when  it  was  canceled  for  abandonment,  because 
ten  years  had  elapsed  after  entry  without  tender  of  final  proof.  And 
the  Northern  Pacific  Eailroad  Company  contested  Burnham's  entry  of 
the  SW.  i  of  the  NE.  J  and  lots  2  and  3. 

On  November  21,  1882,  your  office  dismissed  the  contest,  and  held 
Burnham's  en  try  in  tact.  The  company  appealed  and  on  March  25, 1884, 
this  Department  affirmed  said  decision. 

On  August  14,  1884,  Burnham  relinquished  his  entry,  and  the  same 
was  canceled.  And  on  the  same  day,  Benjamin  Kosencrauce  filed  his 
pre-emption  declaratory  statement  No.  5332  for  lots  2,  3  and  4  and  the 
S.  i  of  the  NE.  4  of  said  section  23  (including  the  62.55  acres  of  Hatch 
and  the  84.55  acres  ot  Burnham),  alleging  settlement  on  August  12, 
1884.  On  April  11 ,  1885,  after  due  publication,  Hosencrance  made  final 
proof  and  payment,  and  procured  final  certificate  of  entry  of  the  whole 
^of  the  tracts  aforesaid. 

Sometime  afterwards  (the  record  before  me  does  not  show  when  or 
how),  the  Northern  Pacific  Railroad  Company  contested  Rosencrance's 
pre-emption  cash  entry  aforesaid,  and  claimed  all  of  said  tracts  under 
its  frrants.  On  January  21, 1893,  your  office  found  that  all  of  said  tracts 
*'were  covered  by  existing  prima  facie  valid  filings  and  entries  at  the 
several  dates  of  filing  maps,  (1)  of  general  route,  (2)  amended  general 
route,  and  (3)  definite  location,  and  the  withdrawals  following,  and 
were  excepted  from  the  operation  of  the  Northern  Pacific  grants;''  and 
therefore  **held  the  Rosencrance  entrj*^  for  approval  for  patenting ;'' 
and  rejected  the  company's  claim. 
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Notice  of  said  decision  was  served  ui>ou  tlie  company.  No  appeal 
was  taken.  Whereupon,  the  decision  was  declared  final  and  the  case 
was  closed,  by  your  office  letter  '^F"  of  July  7, 1803,  addressed  to  the 
local  officers.  Your  office  thus  transmitted  to  Eosencrance  the  highest 
evidence  (except  probably  a  patent),  that  the  Executive  Department 
could  furnish,  to  establish  his  title  and  assure  his  quiet  possession  of 
his  property. 

Nevertheless,  more  than  a  year  and  a  half  afterwards,  to  wit,  on 
January  26, 1895,  your  office,  without  notice  to  Bosencrance,  re-opened 
the  closed  case,  and  gave  the  following  reason  for  doing  so. 

The  attention  of  the  office  has  been  called  to  the  fact,  that  while  the  decision  as 
above  was  correct  as  to  the  main  line,  part  of  the  land  involved^  passed  to  the  com- 
pany upon  definite  location  of  its  branch  line. 

It  appears  now,  that  on  January  2, 1895,  the  attorney  for  the  North- 
ern Pacific  Railroad  Company  resident  in  the  city  of  Washington, 
D.  C,  filed  in  your  office  a  letter,  in  which  after  reciting  that  <'On  27 
November,  1894,  your  office  filed  for  patent  (Division  *'  F '')  Walla  Walla 
cash  entry  No.  3088  of  Benjamin  Eosencrance  for  the  8.  J  of  the  NE.  J 
and  lots  2,  3  and  4  of  section  23,  T.  9  N.,  R.  28  S.,  W.  M.",  he  proceeded 
to  refer  to  your  office  decision  of  January  21,  1893,  and  suggested  that 
your  office  had  not  determined  the  rights  of  the  company  under  the 
grant  for  its  branch  line.  He  then  calleil  attention  to  the  fact  that  in 
the  interval  between  the  cancellation  of  Hatch's  entry  on  November  2, 
1882,  and  the  filing  of  Rosencrance's  pre-emption  declaratory  statement 
on  August  14, 1884,  the  company  on  June  29,  1883,  filed  its  map  of 
definite  location  of  its  branch  line.  And  without  offering  any  evidence 
or  making  any  statement  as  to  the  actual  status  of  the  land  during 
said  interval,  he  requested  your  office  to  reexamine  the  case,  and  to 
take  ^Mmmediate  action  to  the  extent  of  suspension  of  the  entry.'' 

Thereupon  your  office  proceeded  ex  parte  to  find  as  a  matter  of  fact, 
that  on  June  29, 1883  (the  date  of  the  filing  of  the  map  of  definite  loca- 
tion of  the  Cascade  Branch  line),  *'the  SE.  J  of  the  NE.  J  and  lot  4 
aforesaid  were  vacant  and  unreserved."  The  record  did  not  justify  the 
finding  that  said  land  which  had  been  under  cultivation  as  a  farm  ever 
since  January  3,  1867,  the  date  of  Martindale's  entrj^,  was  in  fact 
vacant  and  unoccupied  on  June  29, 1883. 

Mr.  Rosencrance  should  have  been  allowed  a  chance  to  show  cause 
why  his  entry  should  not  be  disturbed  eighteen  months  after  the  case 
had  been  closed.  He  was  entitled  to  know  who  it  was  that  called  the 
attention  of  your  office  to  the  case  again,  after  it  had  l>een  finally 
decided  for  so  long.  The  first  notice  that  Rosencrance  had  of  this  ex 
parte  proceeding  was  service  of  a  copy  of  your  office  decision  holding 
his  entry  for  cancellation  as  to  62.55  acres  of  land ;  and  informing  him 
of  his  right  of  appeal. 

Under  the  circumstances,  this  Department  is  constrained  to  consider 
said  notice  as  a  rule  to  show  cause  why  Rosencrance's  entry  should 
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not  be  canceled  as  to  65.55  acres  of  land;  and  his  appeal  and  the  affi- 
davit tiled  in  support  of  it,  as  his  answer  to  said  rule. 

With  the  appeal  are  affidavits  of  Benjamin  llosencrauce,  the  entry- 
man,  and  John  W.  Bitchie,  a  neighbor,  sliowing  the  following  facts: 

On  November  2,  1882  (which  was  the  date  of  the  cancellation  of 
Hatch's  homestead  entry  of  the  SE.  ^  of  the  NE.  ^  skud  lot  4  aforesaid), 
Rosencrance  was,  and  for  some  time  previous  thereto — as  early  as 
April,  1880, — had  been,  living  with  his  family  in  a  house  on  said  lot  4, 
claiming,  holding  and  using  as  a  farm  and  place  of  residence  the  said 
lot,  and  the  contiguous  SE.  4  of  the  NE.  ^  of  section  23.  That  besides 
his  dwelling  house,  his  improvements  on  lot  4  consisted  of  a  stockyard 
fenced  in  about  four  hundred  feet  square,  with  one  hundred  and  fifty 
tons  of  hay  therein,  and  a  stable  for  stock  eighteen  by  three  hundred 
feet.  On  the  SE.  ^  of  the  NE.  ;|,  he  had  four  corrals,  a  stable  twenty  by 
twenty  feet,  three  quarters  of  a  mile  of  fencing,  and  ten  acres  of  plo\red 
land, — ^the  other  thirty  acres  being  under  cultivation  as  a  meadow. 
His  garden  was  on  lot  4  near  his  dwelling  house.  And  the  two  tracts, 
were  all  under  one  fence.  His  improvements  were  worth  at  least  $1,000. 
During  the  winter  of  1882-83  and  spring  of  1883, — prior  to  June  29, 

1883,  the  date  of  filing  the  map  of  definite  location  for  the  branch 
line — ^lie  spent  four  Imudred  dollars  for  grubbing  on  said  land.  On 
December  14, 1882,  he  o£fered  to  file  at  the  Walla  Walla  land  office  his 
preemption  declaratory  statement  for  said  land,  but  the  same  was 
rejected  by  the  local  officers  on  the  ground  of  conflict  with  the  grant 
to  the  Northern  Pacific  Eailroad  Company.  At  that  time,  and  until 
March  25, 1884,  the  case  of  Smith  Burnham,  (in  which  the  only  ques- 
tion to  be  decided  was,  whether  Martindale's  homestead  entry  and 
Hatch's  preemption  filing  were  sufficient  to  except  the  tracts  of  land 
covered  thereby,  from  the  operation  of  the  company's  grants),  was 
pending  on  appeal  before  this  Department.  Rosencrance  awaited  the 
decision  of  that  case,  and  in  the  meantime  continued  to  reside  upon, 
cultivate  and  improve  snid  lot  4,  and  the  contiguous  forty  acres.  By 
departmental  decision  of  March  25,  1884,  Burnham  gained  his  case, 
and  the  status  of  the  tracts  involved  was  determined,  at  least  so  far  as 
the  claims  of  the  Northern  Pacific  Railroad  Company  then  asserted, 
were  concerned.  Whereupon  Rosencrance  bought  Burnham's  posses- 
sory rights,  his  improvements  and  relinquishment;  and  on  August  14, 

1884,  he  filed  his  pre-emption  declaratory  statement  for  both  tracts — 
the  tract  which  Hatch  formerly  had  and  on  which  Rosencrance  had 
resided  since  April  1880,  and  the  Burnham  tract  which  Rosencrance 
took  possession  of  on  August  12, 1884,  the  date  of  his  purchase  from 
Burnham  of  the  improvements  on  the  land  adjoining  his  residence. 

Bo8«*ncrance  has  shown  sufficient  cause  why  his  entry  should  not  be 
canceled  either  in  whole  or  in  part.  His  answer  is  perfect,  if  the  facts 
alleged  in  the  affidavits  be  true.  The  affidavits  were  filed  in  the  local 
office  on  April  15, 1895,  and  were  transmitted  with  the  appeal  to  your 
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office,  on  May  27, 1895.  The  tratli  of  tbe  statements  therein  made, 
has  not  been  controverted  by  the  company  or  its  attorneys,  even  in 
argument. 

Under  these  circumstances  this  Department  would  assume  the  facts 
stated  in  the  affidavits  aforesaid  to  be  true,  and  would  proceed  to 
decide  the  case  at  once,  but  for  the  fact,  that  other  attorneys  apjicared 
for  the  company  on  April  1,  1896,  and  filed  in  this  Department  a 
motion  ^Hhat  the  argument  2kud  ex  parte  affidavits  filed  by  Bosencrance 
may  be  returned  to  him,  because  no  copies  thereof  have  been  served 
upon  the  Railroad  Company,  as  required  by  the  Bules  of  Practice." 
While  it  does  appear  that  ftosencrance's  appeal  and  specifications  of 
errors  were  duly  served  upon  the  company,  it  does  not  appear  affirma- 
tively that  the  affidavits  of  Bosencrance  and  John  W.  Bitchie,  and 
the  argument  of  Bosencrauce's  attorney,  were  so  served.  The  com- 
pany should  be  allowed  an  opportunity  to  traverse  the  statements  con- 
tained in  said  affidavits  if  it  desires  to  do  so,  and  in  that  event  to  have 
a  hearing  to  determine  whether  they  be  true  or  not. 

Your  office  decision  of  January  20,  1895,  is  hereby  set  aside  and 
annulled.  You  will  advise  the  railroad  company  of  the  allegations 
made  by  Bosencrance  in  the  affidavits  herein  referred  to  relative  to 
settlement  and  residence  antedating  the  date  of  definite  location  of  the 
branch  line  of  its  road,  and  in  the  event  of  its  failure  to  file  affidavits 
tending  to  show  that  settlement  and  residence  were  not  made  and  con- 
tinued as  alleged,  within  thirty  days  from  notice  of  this  decision,  that 
the  claim  of  the  company  will  be  rejected  and  the  entry  will  remain 
intact.  Should  such  affidavits  be  filed  a  hearing  will  be  proceeded 
with  as  in  other  cases  made  and  provided.  (Northern  Pacific  B.  B.  Oo. 
V.  McMahan,  17  L.D.,  607). 


REPAYMENT— DESERT  LAND  ENTRY. 

Jedediah  F.  Holoomb. 

An  entry  of  desert  land  within  railroad  limits  at  double  minimnm  price  is  not  an 
entry  *' erroneously  allowed"  on  which  repayment  of  the  first  installment  of  the 
purchase  price  can  be  made,  where  the  entry  is  canceled  for  non-compliance  with 
law. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  May 

20,  1890.  (W.  C.  P.) 

I  have  considered  the  appeal  of  Jedediah  F.  Holcomb  from  your 
office  decision  of  February  8,  1896,  refusing  his  application  for  the 
repayment  of  $80,  being  the  preliminary  payment  made  by  him  on  a 
desert  land  entry  for  the  E.  J  of  section  8,T.  14  X.,  B.  75  W.,  Cheyenne, 
Wyoming,  land  district. 

This  entry  was  made  December  24, 1881,  and  was  canceled  Septem- 
ber 22, 1885,  because  of  failure  to  make  proof  within  the  time  required 
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by  law.  About  the  last  of  Jauuary,  1890,  the  attorneys  for  the  entry- 
uiau  filed  au  application  for  the  repayment  of  the  amount  paid  upon 
said  entry.  This  application  is  miule  upon  the  theory  that  the  act  of 
1877  did  not  contemplate  or  include  within  its  provisions  lands  of  the 
United  States  which,  because  of  being  situated  within  the  limits  of  a 
railroad  grant,  could  not  bo  sold  for  less  than  the  double-minimum 
price.  It  is  claimed  that  such  lands  were  absolutely  excepted  from  the 
operation  of  the  act  of  1877,  ))roviding  for  the  sale  of  desert  lands,  and 
therefore  the  entry  in  question  was  erroneously  allowed  and  could  not 
have  been  confirmed,  by  reason  of  which  the  entryman  is  entitled  to 
repayment  of  the  purchase  money  under  the  provisions  of  Sec.  2  of  the 
act  of  June  16,  1880  (21  Stat.,  287).  In  support  of  this  contention  the 
case  of  United  States  v,  Ilealey  (160  U.  S.,  136),  is  cited. 

It  is  well  said  in  your  decision  that  the  supreme  court  did  not  have 
before  it  in  that  case  the  question  of  the  legality  of  entries  under  the 
desert  land  law  for  land  within  the  limits  of  grants  to  railroads,  the 
only  question  being  as  to  the  price  to  be  paid  for  that  class  of  lands 
under  such  entries.  This  fact  should  be  borne  in  mind  in  reading  said 
decision  and  applying  it  to  the  case  under  consideration  here.  The 
court  said : 

All  examination  of  the  statutes  regulating  the  sale  of  the  public  lands  is  neces- 
sary in  order  to  determine  the  question  now;  presented.  That  question  is,  a^  hether 
the  act  of  1877,  providing  for  thu  sale  of  "  desert  lands/'  embraces  alternate  sections 
reserved  to  the  United  States,  aloug  the  line  of  railroads  for  the  construction  of 
which  Congress  made  a  grant  of  lands. 

w 

The  facts  in  the  case  are  that  Healey,  who  had  been  required  to  pay 
$2.50  per  acre  for  the  land  covered  by  his  desert  land  entry,  sought  to 
recover  one-half  the  money  so  paid,  on  the  theory  that  the  act  of  1877, 
under  which  he  had  purchased  the  land,  fixed  the  price  at  $1.25  per 
acre.  The  question  was  as  to  whether  this  class  of  lands  was  embraced 
in  the  provisions  of  the  act  of  1877  as  to  price,  and  this  is  what  the 
court  said.  The  whole  tenor  of  the  decision  is  to  this  effect.  The 
sense  in  which  the  word  '^embraces"  is  used  by  the  court  is  clearly 
shown  by  one  paragraph  in  the  decision.    It  is  said: 

Giving  effect  to  these  rules  of  interpretation,  we  hold  that  Seoretaries  Lamar  and 
Noble  properly  decided  that  the  act  of  1877  did  not  supersede  the  proviso  of  section 
2%7  of  the  Revia«d  Statutes,  and,  therefore,  did  not  embrace  alternate  sections 
reserved  to  the  United  States  by  a  railroad  land  grant. 

This  Department  has  never  held  that  the  act  of  1877  did  not  embrace 
desert  lands  within  the  limits  of  railroad  grants  in  the  sense  that  such 
entries  of  that  class  of  lands  were  not  allowable.  On  the  contrary, 
such  entries  have  been  allowed  without  question.  It  was  held  that 
the  provisions  of  said  act  of  1877  as  to  price  did  not  apply  to  these 
lands,  and  in  this  sense  only  was  it  held  that  said  act  did  not  embrace 
these  lands.  It  is  evidently  in  this  sense  that  the  court  used  the  word 
"embrace"  all  through  said  decision.    The  court  recognizes  the  fact 
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that  sach  entries  have  been  allowed,  and  does  not  say  specifically  that 
the  practice  was  wrong.  It  may  be  sufficient  to  say  that  the  qaestion 
not  being  before  the  court,  it  very  properly  refrained  from  making  any 
such  specific  statement.  If  this  be  true,  it  is  then  sufficient  for  the 
determination  of  this  case  to  say  that  the  question  of  the  legality  of 
such  entries  has  not  been  presented  or  passed  upon  by  that  court. 

The  validity  of  such  entries  having  been  recognized  by  this  Depart- 
ment for  so  long  a  time  with  the  result  that  much  money  has  been 
invested  in  the  purchase  and  imjirovement  of  this  class  of  lands  upon 
the  faith  of  the  construction  given  such  law,  is  sufficient  reason  for 
hesitation  in  declaring  such  consti*uction  to  be  wrong.  I  am  not 
inclined  to  so  hold  until  more  convincing  arguments  are  presented 
than  those  made  in  support  of  the  application  now  under  consideration, 
or  until  the  supreme  court  shall  have  distinctly  held  the  practice  to 
be  wrong. 

The  fact  remains  that  the  entry  in  question  was  not  erroneously 
allowed,  and  that  patent  would  have  issued  thereunder  if  the  entry- 
man  had  complied  with  the  requirements  of  the  law  on  his  part. 

It  appears  by  a  late  communication  from  the  attorneys  for  Holcomb, 
that  they  have  initiated  proceedings  in  the  courts  for  the  recovery  of 
this  money.  If  I  were  inclined  to  the  opinion  that  he  is  entitled  to 
repayment,  but  still  entertained,  a  doubt  as  to  his  right,  I  would  still 
hold  it  to  be  the  better  plan,  iinder  all  the  circumstances,  to  allow  the 
courts  to  pass  upon  the  question,  to  the  end  that  it  might  be  definitely 
settled. 

The  decision  appealed  from,  which  refused  the  application  for  repay- 
ment, is  affirmed. 

RAILROAD  GRANT-IXDEMNrrY  SEIiECTIOXS-C^ANCELLATIOIf. 

WiLLEY  V.  Northern  Pacific  R.  R.  Co. 

A  list  of  indemnity  selections  filed  by  the  Northern  Pacific  company  without  desi^f- 
nating  the  bases  therefor,  prior  to  the  order  of  May  28,  1883,  excepting  said  com- 
pany from  the  general  terms  of  the  circular  of  1879  requiring  such  designation, 
is  protected  by  said  order  of  1883,  in  the  absence  of  any  intervening  claim,  and 
is  not  invalidated  by  the  circular  order  of  August  4,  1885. 

The  Northern  Pacific  company  is  entitled  to  indemnity  for  lands  excepted  ftom  its 
grant  on  account  of  a  prior  grant  to  another  company. 

An  entry  allowed  by  the  local  office  should  not  be  subsequently  held  for  cancellation 
without  first  affording  the  entryman  an  opportunity  to  show  cause  why  such 
action  should  not  be  taken. 

Secretary  Smith  to  the  Commissioner  of  the  Oensral  Land  Office^  May 

20,  1896.  (F.  W.  C.) 

With  yonr  office  letter  of  May  5,  1896,  was  forwarded  a  petition  for 
writ  of  certiorari,  filed  on  behalf  of  Norman  Willey,  in  the  matter  of 
the  case  of  Norman  Willey  r.  Northern  Pacific  Eailroad  Company, 
involving  the  NW.  J  of  Sec.  31,  T.  132  N.,  R.  55  W.,  Fargo  land  dis- 
trict, North  Dakota. 
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From  the  showing  made  in  said  petition  it  appears  that  this  tract 
is  within  the  indemnity  limits  of  the  grant  for  said  company,  and 
on  October  21, 1895,  the  local  officers  accepted  the  homestead  applica- 
tion tendered  by  Willey,  the  same  going  to  record  as  homestead  entry 
No.  21691. 

This  entry  was  considered  by  your  office  in  letter  *'  F  "  of  December 
26, 1895,  and  was  held  for  cancellation  for  conflict  with  the  selection 
made  by  the  company  on  April  9, 1883,  list  Xo.  7. 

From  said  decision  Willey  appealed,  urging  that  the  comi^auy's  selec- 
tion was  invalid  and  no  bar  to  his  entry. 

This  appeal  your  office  returned  because  not  accompanied  by  evidence 
of  service  upon  the  company,  and  fifteen  days  allowed  under  rule  82  of 
practice  within  which  to  furnish  evidence  that  service  had  been  made 
as  required  by  the  rules. 

Thereupon  the  present  petition  was  filed,  in  which  it  is  urged  that 
the  selection  of  1883  is  invalid  and  has  been  so  adjudged  in  the  case  of 
Hall  against  said  company,  and  that  Willey  was  a  settler  at  the  date 
of  filing  of  the  rearranged  list,  February  23, 1892. 

There  are  a  great  number  of  these  petitions,  all  presenting  substan- 
tially the  same  state  of  facts,  and  I  have  carefully  considered  the  full 
showing  made,  and,  waiving  technical  defects  in  the  petition,  must 
deny  the  same  because,  as  far  as  shown,  the  petitioner  has  sufiered  no 
injury  by  the  action  taken. 

The  company  first  selected  this  land  in  list  Fo.  7,  April  9, 1883.  Said 
list  was  not  accompanied  by  a  designation  of  losses  to  the  grant  as  a 
basis  therefor. 

No  right  is  shown  to  have  intervened  between  that  date  and  May  28, 
1883,  the  date  of  departmental  circular  excepting  the  Northern  Pacific 
Bailroad  Company  from  the  requirement  exacted  by  the  circular  of  1879 
requiring  the  designation  of  bases  for  all  indemnity  selections.  The 
selection  was  protected  by  said  order  and  was  not  invalidated  by  the 
order  of  August  4, 1886  (4  L.  D.,  90).  See  Sawyer  t?.  Northern  Pacific 
E.E.Co.,12L.D.,448. 

The  company,  in  October,  1887,  filed  a  designation  of  losses  in  bulk, 
which  were  rearranged  in  the  list  of  February  23, 1892. 

Willey  alleges  that  he  was  a  settler  at  the  last  named  date,  but 
whether  prior  to  this  time  is  not  shown.  The  fact  as  alleged  would 
avail  him  nothing,  as  the  selection  of  1883  was,  as  before  stated,  pro- 
tet'ted  by  the  circular  of  May  28, 1883. 

In  the  Hall  case  referred  to.  Hall  alleged  settlement  in  1880,  so  that 
he  was  prior  to  the  selection  of  1883. 

The  losses  assigned  by  the  company  in  the  lists  of  1887  and  1892 
were  of  lands  east  of  Superior.  Wisconsin. 
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In  the  case  of  the  Northern  Pacific  Bailroad  Company,  considered 
by  this  Department  November  13, 1895  (21  L.  D.,  412),  it  was  held  that 
(syllabus) : 

The  right  of  said  company  to  form  a  connection  with  Lake  Snperior  as  its  eastern 
terminus  could  be  exercised  either  through  actual  construction  of  iis  own  road,  or 
through  association  or  consolidation  with  some  other  company,  and  by  the  latter 
course  said  company,  through  an  apparent  consolidation  with  the  Lake  Snperior 
and  Mississippi  railroad,  from  Thomson's  Junction,  in  Minnesota,  to  Duluth  in  the 
same  State,  secured  such  terminus,  and  thereby  exhausted  its  right  to  fix  the  eastern 
terminal  point  of  its  road,  by  construction  of  its  own  line,  if  such  consolidation  was 
not  in  fact  effected.  But  if  such  consolidation  was  not  such  an  association  or  con- 
federation as  contemplated  by  the  granting  act,  then  the  eastern  terminus  of  the 
grant  is  at  Snperior  City,  Wisconsin,  the  first  point  at  which  said  company,  by  its 
own  road,  reached  Lake  Superior. 

It  appearing  that  lands  east  of  Superior  City  have  been  made  the  basis  of  indem- 
nity selections  in  North  Dakota,  and  that  the  action  of  the  Department  hitherto  has 
given  color  to  such  claim^  it  is  hereby  directed  that  the  company  be  allowed  sixty 
days  from  notice  hereof  within  which  to  specify  a  new  basis  for  any  selections  avoided 
by  this  decision. 

Acting  hereunder  the  company  assigned  new  bases  November  26, 
1895,  the  sufficiency  of  which  is  not  attacked. 

It  is  further  urged  that  the  losses  as  originally  assigned  were  not 
proper  bases  for  the  reason  that,  if  the  lands  were  granted  to  the 
Omaha  company  under  a  prior  grant,  the  Northern  Pacific  Eailroad 
Company  would  not  be  entitled  to  indemnity  therefor. 

In  the  case  of  Bardon  v.  Northern  Pacific  Railroad  Company,  145 
U.  S.,  538,  it  is  stated,  in  referring  to  the  grant  for  the  Northern  Pacific 
Bailroad  Company,  that 

the  statute  also  says  that  whenever,  prior  to  the  definite  location  of  the  route  of  the 
road,  and  of  course  prior  to  the  grant  made,  any  of  the  lands  which  would  other- 
wise fall  within  have  been  granted,  sold,  reserved,  occupied  by  homestead  settlers,  or 
pre-empted  or  otherwise  disposed  of,  other  lands  are  to  be  selected  in  lieu  thereof,  etc. 

This  fully  answers  the  last  contention  of  counsel  in  the  petition  and, 
as  before  stated,  the  same  is  denied. 

In  this  connection  I  must  add  that  I  cannot  approve  of  the  action 
taken  in  these  cases,  holding  for  cancellation,  without  first  afibrding 
the  entryman  an  opportunity  to  show  cause,  any  entry  allowed  by  the 
local  officers,  and  in  future  you  will  apprise  the  entryman  of  any  objec- 
tions that  may  appear  to  the  recognition  of  his  entry  and  first  afford 
him  an  opportunity  to  show  cause,  before  action  is  taken  looking  to  the 
cancellation  of  his  entry. 
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RAILROAD  GRANT— SETTLEMENT  RIGHT— SELECTION. 

Northern  Pacific  R.  R.  Co.  v.  Lynch. 

When  settlement  and  occupancy  alone,  at  the  time  rights  under  a  railroad  grant 
attach,  are  relied  upon  to  except  the  land  from  such  grant,  it  must  affirmatively 
appear  that  the  party  in  possession  had  the  right,  at  that  time,  to  assert  a  claim 
to  the  land  in  question  under  the  settlement  laws. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  May 
(W.  A.  L.)  23,  1896.  (C.  W.  P.) 

With  yoar  office  letter  of  August  6, 1895,  you  transmitted  the  case 
of  the  Northern  Pacific  Raikoad  Company  v.  Alexander  H.  Lynch, 
involving  the  NE.  J  of  section  35,  township  16  N,,  range  44  E.,  Walla 
Walla  land  district,  Washington. 

Said  tract  is  within  the  indemnity  limits  of  said  road,  and  was 
selected  on  account  of  the  grant  December  17, 1883. 

Lynch  applied  to  make  homestead  entry  of  the  land  on  October  27, 
1887,  alleging  settlement  about  August  6, 1884. 

The  company  filed  a  protest  against  said  application. 

A  hearing  was  had.  The  local  officers  decided  in  favor  of  Lynch. 
The  company  appealed.  Your  office  affirmed  the  decision  of  the  local 
officers. 

The  company  appeals  to  the  Department. 

The  testimony  shows  that  one  William  H.  Evett  went  upon  the  land 
in  the  spring  of  1881,  and  erected  a  foundation  for  a  house;  that  in 
June,  1881,  he  let  his  brother,  James  F.  Evett,  have  his  interest  in  the 
tract,  who  did  some  fencing  and  planted  out  a  garden  and  some  shrub- 
bery; that  he  built  a  house,  a  barn  sixteen  by  thirty  feet,  with  one 
shed  twelve  feet  long  and  one  sixteen  feet  long,  and  he  moved  upon  the 
land  in  the  fall  of  1881,  and  resided  thereon  continuously  until  1884, 
when  he  sold  his  claim,  his  i^ossessory  right  thereto,  to  Alexander  H. 
Lynch ;  that  Lynch  established  his  actual  residence  on  the  land  in  the 
fall  of  1884,  and  the  same  has  been  continuous;  that  he  built  an  addi- 
tion to  the  house  twelve  by  fourteen  feet  wide  and  eighteen  feet  long, 
broke  eighty-five  acres,  planted  out  an  orchard  of  one  hundred  trees, 
and  placed  the  whole  tract  under  fence,  and  that  his  improvements  are 
worth  about  $1,200.00. 

The  decisions  of  the  Department  hold  that,  within  the  indemnity 
limits,  the  Northern  Pacific  Bailroad  Company  has  not  such  claim  as 
will  bar  the  acquirement  of  a  settlement  right,  until  it  has  made  selec- 
tion in  the  manner  prescribed.  The  company  cannot,  therefore,  be 
held  to  have  had  such  a  claim  as  would  bar  the  settlement  right  of 
James  P.  Evett,  if  he  was  duly  qualified  to  enter  the  tract  under  the 
settlement  laws. 

When  settlement  and  occupancy  alone,  at  the  time  the  rights  under 
II  railroad  grant  attach,  are  relied  upon  to  except  the  land  from  such 
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granr,  it  must  affirmatively  appear  that  the  party  in  possessiou  had  the 
right  at  that  time  to  assert  a  claim  to  the  laud  iu  question,  under  the 
settlement  laws  (Northern  Pacific  R.  R.  Co.  r.  Stark,  15  L.  D.,  53 f 
Irvine  v.  Northern  Pacific  R.  R.  Co.,  14  L.  D.,  3G2).  The  testimony 
does  not  show  that  James  F.  Evett  was  qualified  to  make  an  entry 
under  any  of  the  settlement  laws. 

The  present  claimant  (Alexander  H.  Lynch)  should  be  notified  that 
he  will  be  allowed  to  submit  supplemental  proof  as  to  whether  said 
Evett  had  at  the  date  of  the  company's  selection  the  qualification  to 
enter  the  land  under  the  settlement  laws,  after  due  notice  and  service 
upon  the  company  (Northern  Pacific  R.  R.  Co.  v.  McCrimmou,  12 
L.  D.,  554). 

Your  office  decision  is  modified  accordingly. 


RAILBOAD  GRANT-INDEMNITT  SELECTIONS-DESIGNATION  OF  LOSS. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.  v.  Rowan  et  al. 

A  list  of  indemnity  selections  resting  on  a  designation  of  losses  in  balk  will  not  be 
regarded  as  a  bar  to  the  disposition  of  the  lands  so  selected ;  nor  will  a  sub- 
sequent specific  designation  of  losses  validate  such  list  if  the  company  is  not 
entitled  to  make  said  selections  on  the  losses  so  assigned. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

23y  1896.  (F.  W.  C.) 

I  have  considered  the  appeal  by  the  St.  Paal,  Minnea]X)li8  and  Man- 
itoba Railway  Company  from  your  office  decision  of  November  20, 
1895,  holding  for  cancellation  its  list  of  indemnity  selections  covering 
certain  tracts  selected  along  its  main  line  embraced  in  the  application 
of  Luke  L.  Rowan  and  seventeen  others.  Said  lands  are  within  the 
St.  Cloud  land  district,  Minnesota. 

It  appears  from  your  office  decision  that  these  lands  are  within 
the  twenty  mile  or  indemnity  limits  along  the  main  line  of  said  road 
and  were  included  in  list  of  selections  filed  April  22,  1885  (list  No.  10), 
for  which  indemnity  was  designated  in  bulk.  The  indemnity  with- 
drawal made  on  account  of  the  main  line  was  revoked  by  departmental 
order  of  May  22,  1891  (12  L.  D.,  549). 

Your  office  decision  held  the  company's  selaction  for  cancellation 
because  there  had  been  no  specific  designation  of  the  losses  tract  for 
tract  as  required  under  the  order  issued  by  your  office  in  obedience  to 
the  direction  contained  in  departmental  decision  in  the  case  of  La  Bar 
V.  Northern  Pacific  R.  R.  Co.  (17  L.  D.,  406). 

In  its  appeal  the  company  urged  that  the  matter  was  one  of  fact  and 
that  your  office  erred  in  holding  that  the  company  had  failed  to  file  a 


DECISIONS   RELATING   TO   THE    PUBLIC    LANDS.  611 

8I)ecific  designation  of  its  lost  lands,  tract  for  tract,  on  account  of  said 
selection  list  No.  10.  This  matter  is  made  the  subject  of  a  special 
report  by  your  office  letter  of  May  12,  1896,  in  which  it  is  stated  as 
follows: 

The  company  in  its  appeal  alleges  that  on  August  15,  1891,  it  transmitted  to  this 
office  a  copy  of  said  list  accompanied  with  a  specific  designation  tnict  for  tract  of 
tlie  lands  ^vithiu  its  place  limits  in  lieu  of  which  said  lauds  were  selected  and  claimed ; 
such  selection  being  in  strict  accordance  with  the  regulations  of  the  Department. 
And  you  direct  that  a  careful  examination  of  tlie  matter  he  made  by  this  office  of 
the  facts  as  to  whether  such  list  was  received  here  on  August  15,  1891,  or  at  any 
other  time,  and  report  to  your  office. 

In  answer  thereto,  I  have  tho  honor  to  report  that,  after  diligent  search,  rearranged 
list  No.  10,  with  others,  claimed  by  the  company  to  have  been  transmitted  with  let- 
ter of  August  15,  1891,  was  discovered  in  this  office. 

This  list  was  received  at  this  office  August  19,  1891,  and  contains  a  designatioi^  of 
lost  lauds  tract  for  tract  as  a  basis  for  the  selection  of  April  22,  1885.  This  latter 
basis  is  for  lands  along  the  St.  Vincent  Extension,  whereas  the  selected  lands  are 
along  the  main  line  of  the  St.  Paul,  Minneapolis  and  Manitoba  road. 

The  designated  basis  of  April  22,  1885,  which  in  bulk  equaled  the  selected  lands, 
was  for  losses  along  the  main  line.  It  will  thus  be  seen  that  the  company  substituted 
an  entirely  new  basis  in  its  rearranged  list  No.  10. 

In  the  case  of  St.  Paul,  Minneapolis  and  Manitoba  Bailway  Com- 
pany V,  Hastings  and  Dakota  Railway  Company  (13  L.  D.,  440),  it  was 
held  that  the  specification  of  losses  on  the  line  of  the  St.  Vincent  Exten- ' 
sion  can  not  be  accepted  as  a  basis  for  selections  on  the  main  line  of 
St.  Paul,  Minneapolis,  and  Manitoba  Bailway  Company,  and  in  the 
case  of  La  Bar  v.  Northern  Pacific  Bailroad  Company  (siqyra),  you  were 
directed  to — 

call  upon  all  railroad  companies  having  pending  indemnity  selections  to  revise 
their  lists  within  six  months  from  the  date  of  your  order,  so  that  a  proper  basis  will 
he  shown  for  each  and  all  lauds  now  claimed  as  indemnity,  the  same  to  be  arranged 
tract  for  tract  in  accordance  with  departmental  reciuirements,  and  that  all  tracts 
formerly  claimed  for  which  a  particular  basis  has  not  been  assigned  in  the  manner 
prescribed,  at  the  expiration  of  said  six  months,  be  disposed  of  under  the  terms  of 
the  orders  restoring  indemnity  lands  without  regard  to  such  previous  claim. 

The  designation  made  by  the  company  August  15,  1891,  on  account 
of  the  selections  along  the  main  line  being  of  lands  lost  to  the  grant 
along  the  St.  Vincent  Extension  of  said  road,  can  avail  the  company 
nothing,  and  while  in  your  report  it  is  admitted  that  your  office  decision 
was  in  error  in  holding  that  the  company  had  never  filed  a  list  of  losses 
rearranged  tract  for  tract  on  account  of  said  selection  list  No.  10,  yet 
the  action  taken  in  your  office  decision  must  be  affirmed,  for  the  reason 
that  the  designation  as  made  was  not  a  proper  one,  and  the  laud  cov- 
ered by  the  applications  of  Luke  L.  Bowan  and  others  will,  in  accord- 
ance with  the  direction  given  in  the  La  Bar  case,  be  disposed  of  without 
regard  to  the  selection  list  of  April  22, 1885. 
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APPLICATION— VACAXCY  IN  I^OC'AL  OFFICK— SETTLEMKNT. 

HiLLEBRAND  V.   SMITH. 

Applications  to  enter  received  daring  a  vacancy  in  the  office  of  the  register  must  be 
treated  as  simultaneous,  on  the  resumption  of  business  in  the  local  office. 

In  the  case  of  simultaneous  applications  to  enter,  where  one  of  the  applicants  has 
settled  upon  and  improved  the  land,  and  the  other  has  not,  the  priority  of  rijj^bt 
.should  be  accorded  to  the  actual  settler. 

Secretary  Smith  to  the  Comniutftioner  of  the  General  Land  Office^  May 

23,1896.  (F.  W.  C.) 

I  have  considered  the  appeal  by  C.  S.  Hillebrand  from  your  office 
decision  of  February  li,  1895,  rejecting  his  several  applications  to 
make  homestead  entry  of  the  NW.  \  of  Sec.  10,  T.  15  N.,  R.  3  W., 
Guthrie  land  district,  Oklahoma,  for  conflict  with  the  prior  application 
by  E.  Y.  Smith. 

This  tract  was  formerly  covered  by  the  homestead  entry  of  Chas.  W. 
Coombs  made  Ax)ril  26, 1889,  (commuted  to  cash  entry  August  22, 1893. 
Coombs's  entry  was  contested  and  the  case  regularly  ]>rosecuted  to 
this  Department  resulting  in  departmental  decision  of  April  5,  1894, 
by  which  Coombs's  entry  was  canceled  for  illeprality,  it  being  found 
that  he  had  entered  the  territory  of  Oklahoma  during  the  prohibited 
period.  While  the  case  was  pending  before  this  Department  the 
contestants  withdrew. 

Prior  to  departmental  decision  of  April  5,  1894,  canceling  Coombs's 
entry,  to  wit,  on  February  26,  1894,  W.  D,  Lindsey,  the  former  register 
at  the  oi!ice  in  Guthrie,  died  and  his  successor  did  not  enter  upon  the 
discharge  of  his  ofQcial  duties  until  June  1,  1894.  After  the  cancella- 
tion of  Coombs's  entry  and  prior  to  June  1, 1894,  numerous  applications 
were  received  at  the  local  office  to  enter  the  tract  formerly  covered  by 
Coombs's  en  try.    Those  materia  I  to  the  present  controversy  are  as  follows : 

Ralph  Y.  Smith,  April  7,  lcS94; 

Chas.  G.  Hillebrand,  April  13,  1894,  and 

Ralph  Y.  Smith  (2d  application).  May  21,  1894. 

These  several  applications  were  not  acted  upon  on  account  of  the 
vacancy  of  the  office  of  register,  and  on  June  1,  Smith  renewed  his 
application  to  make  homestead  entry  accompanying  the  same  with  a 
new  homestead  affidavit.  On  the  same  date  Hillebrand  filed  another 
application  to  make  homestead  entry  of  this  land,  wliich  application, 
together  with  the  petition  by  Smith,  was  suspended  because  of  the 
several  previous  applications  which  were  undisposed  of. 

On  June  3, 1894,  the  local  officers  recommended  that  Smith's  appli- 
cation received  May  21,  1894,  be  accepted,  holding  that  it  was  the  first 
received  after  the  cancellation  of  Coombs*8  entry  and  that  the  other 
ap))1ications  should  be  rejected  for  conflict  therewith.  From  this  action 
Hillebrand  appealed  and  Smith  also  appealed,  urging  that  his  rights 
should  be  held  to  be  prior  under  his  first  application  presented  April 
7, 1894. 
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The  appeals  by  Smith  and  Hillebraud  were  considered  in  your  office 
decision  of  February  14,  1895,  in  which  Smith's  contention  was  sus- 
tained, it  being  held  that  his  application  of  April  7,  1894,  was  the 
first  after  the  cancellation  of  Coombs's  entry  and  should  be  allowed 
to  go  of  record.  From  said  decision  Hillebrand  has  appealed  to  this 
Department. 

In  this  connection  I  might  call  attention  to  the  fact  that  at  the  time 
of  filing  his  application  on  April  13,  1894,  Hillebrand  alleged  that  he 
was  then  residing  on  the  land  and  that  he  had  made  improvements 
thereon  valued  at  about  $1500. 

In  the  case  of  Williams  r.  Loew  (12  L.  D.,  297),  it  was  held  that 

an  applicatiou  to  enter,  filed  during  the  vacancy  in  the  register's  office  is,  in  contem- 
plation of  law,  submitted  for  official  action  when  the  vticaucy  in  said  office  is  filled 
(syllabus). 

This  decision  has  never  been  overruled  and  upon  incjuiry  at  your 
office  I  learn  that  the  same  has  been  the  guide  of  your  ofiice  in  dispos> 
iug  of  applications  made  during  the  vacancy  of  the  office  of  register. 
Your  office  decision,  however,  seems  to  have  misconstrued  the  effect  of 
said  decision  in  according  priority  to  one  applicatiou  over  another 
presented  during  the  time  the  office  was  closed. 

As  before  stated,  applications  presented  during  the  vacancy  are  sub- 
mitted for  official  action  when  the  vacancy  in  the  office  is  iilled,  or,  as 
stated  in  the  language  of  the  opinion : 

But  when  the  vacancy  is  filled,  the  machinery  of  the  office  resumes  its  work  and 
ihe  register  and  receiver  in  the  exercise  of  official  duty  proceed  to  adjudicate  all 
oases  on  file  and  pending  in  their  office. 

Those  received  during  the  vacancy  must  be,  upon  the  resumption  of 
business,  treated  as  filed  at  that  time,  or  as  simultaneous  applications; 
and  as  Hillebrand  alleged  settlement  upon  and  improvement  of  the 
land  his  application  takes  precedence  over  that  of  Smith,  and  he  should 
be  i)ermitted  to  complete  entry  of  the  land.  See  rules  for  disposing  of 
simultaneous  applications,  page  14,  General  Circular  of  October  30, 1895* 

Your  office  decision  is  therefore  reversed. 


OKLAHOMA  I-.ANDS-C!HER0KET:  OUTI^KT-BOOTII  C'KUTIFICATK. 

W.   E.  MOREIS. 

A  refasal  to  issue  a  booth  certificate  on  account  of  a  statement  by  the  applicant  that 
he  has  been  "in  the  Cherokee  Outlet  every  other  day  to  procure  water  for  his 
own  use,"  is  not  justified,  where  the  application  is  otherwise  in  due  form. 

Entrance  within  the  Territory  during  the  prohibited  period  for  the  sole  purpose  of 
procuring  water  for  domestic  use  does  not  operate  as  a  disqualification  of  the 
settler. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Mat^ 

(W.  A.  L.)  J23,  1896.  '     (A.  E.) 

The  land  in  this  case  comprises  lots  3,  7,  8,  and  0,  Sec.  31,  Tp.  20  K, 
R.  9  E.,  Perry,  Oklahoma,  opened  to  entry  on  September  16,  1893,  by 
virtue  of  the  act  of  March  3,  1893  (27  Stat.,  043),  and  the  proclamation 
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of  tlie  President,  August  10,  1893  (28  Stat.,  1222).  Morris  applied  to 
make  homestead  entry  on  November  17, 1803. 

It  appears  from  the  papers  in  the  case  that  Morris  appeared  at  one 
of  the  booths  on  Sei^teniber  13,  1893,  and  offered  a  dedaration.  This 
declaration  was  the  printed  form  issued  by  the  General  Laud  Office. 
In  addition  to  the  formal  statements, claimant  had  inserted  the  words: 
*'that  for  the  past  year  I  have  been  in  the  Cherokee  Outlet  every  other 
day  to  i)rocure  water  for  my  own  use.-'  Because  of  this  additioual 
statement  the  booth  clerk  judicially  determined  that  claimant  was  not 
entitled  to  a  certificate,  and  refused  to  issue  him  one. 

Morris  subsequently  applied  at  the  local  office  to  make  homestead 
entry,  and  his  application  was  rejected  because  he  did  not  produce  a 
certificate  froni  the  booth  clerk. 

On  March  30,  1895,  your  office  passed  over  the  only  i)oint  that  could 
be  raised  by  the  appeal,  which  was,  whether  the  rejection  because 
Morris  had  no  certificate  was  proper,  and  without  giving  a  hearing 
affirmed  the  rejection  because  Morris  had  been  in  the  Outlet  during  the 
prohibited  i)eriod. 

From  this  Morris  appealed. 

The  act  of  1893  provides  {inter  alia)  that: 

No  perHon  Hhall  l>e  permitted  to  occupy  or  euter  upou  any  of  the  lands  herein 
referred  to,  except  hi  the  manner  prescribed  l»y  the  proclamation  of  the  Prenident 
opening  the  same  to  settlement. 

In  the  proclamation  it  is  provided,  with  relation  to  the  issuing  of 
certificates  by  the  clerk  in  charge  of  booths,  that  each  person  desiring 
to  enter  will  be  required  to 

make  a  declaration  in  writing  ....  according  to  the  form  hereto  attached  .... 
showing  his  or  her  qualifications  ....  whereupon  a  certificate  will  be  issued  by 
the  officers  in  charge  of  the  booth  to  the  party  making  the  declaration. 

Upon  making  the  statements  required  by  the  regulations  the  appli- 
cant was  entitled  to  a  certificate,  and  the  words  added  in  the  statement 
to  the  booth  clerk  were  not  such  as  to  justify  him  in  refusing  certificate 
in  this  case. 

The  rejection  by  the  local  office  of  the  ai)plication  to  make  homestead 
entry  because  no  booth  certificate  acfcompanied  it  was  proper,  if  Morris 
was  required  to  have  such  certificate,  but  your  office  decision  in  decid- 
ing that  Morris  was  disqualified  because  he  admitted  being  in  the  Ter- 
ritory to  obtain  water  was  incorrect,  as  no  opportunity  had  been  given 
him  to  show  justification. 

In  his  affidavit,  corroborated  by  five  i»er8ons,  Morris  shows  that  for 
twenty  months  prior  to  the  opening  he  lived  in  the  Creek  Nation  under 
lease  from  said  nation;  that  the  only  water  which  he  ('ould  get  for  his 
family  and  stock  was  a  half  mile  north  of  the  south  line  of  the  Outlet, 
and  that  he  had  been  in  the  habit  of  going  there  for  water;  that  his 
trips  into  the  Outlet  were  confined  to  this  purpose. 

This  can  not  be  held  to  be  in  violation  of  the  ])roclamation,  and  your 
office  decision  is  reversed,  and  you  will  allow  Morris  to  make  entry. 
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Meyers  v.  Massey. 

Motion  for  review  of  departmental  decision  of  February  10, 1896,  22 
L.  D.,  159,  denied  by  Secretary  Smith  May  23, 1896. 


REPAYMENT— ENTRY    ERRONEOUSLY  AL.LO^VEI>. 

laNATZ  Keitober. 

An  eutry  made  on  the  relinquishment  of  a  prior  entry,  under  the  mistaken  belief  of 
the  local  office  and  the  entryman  in  the  bona  iide  character  of  said  relinquish- 
ment, when  in  fact  it  was  fraudulent,  is  ^'erroneously  allowed,"  and  the  entry- 
man  is  accordingly  entitled  to  repayment  of  the  fees  and  commissions  paid 
thereon. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 
(W.  A.  L.)  2.%  1S96.  (C.  J.  G.) 

The  record  in  this  case  shows  that  on  October  7, 1893,  Maxey  Collins 
made  homestead  entry  for  the  SW.  \  of  Sec.  31,  T.  22  N.,  K.  5  W.,  Enid 
land  district,  Oklahoma. 

On  January  29, 1894,  Ignatz  Reitober  made  homestead  entry  for  said 
land,  his  application  being  accompanied  by  what  purported  to  be  a 
relinquishment  by  Maxey  Collins.    The  latter's  entry  was  canceled. 

It  appears  that  Keitober  procured  the  relin(|uishment  from  one  Mil- 
ton Rector  who  represented  himself  as  the  agent  of  Maxey  Collins, 
paying  $300  therefor.  Afterwards,  upon  hearing  that  there  was  some- 
thing wrong  about  the  relinquishment,  he  instituted  an  investigation. 
He  found  that  Maxey  Collins  had  never  executed  a  relinquishment  of 
his  homestead  entry,  nor  authorized  any  one  to  do  it  for  him ;  in  other 
words,  that  the  alleged  relinquishment  was  fraudulent.  Thereupon 
Reitober,  on  March  13,  1894,  relinquished  his  entry,  and  the  same  was 
canceled. 

The  above  particulars  are  set  out  in  a  corroborated  affidavit  Hied  by 
Reitober,  and  transmitted  to  your  office  on  October  4,  1894.  Reitober 
at  the  same  time  made  application  for  second  entry,  accompanied  by  a 
formal  application  for  the  SE.  i  of  Sec.  32,  T.  25  N.,  R.  8  W. 

In  view  of  Reitober's  allegations  and  the  showing  made  by  the 
records^  your  office,  on  January  23,  1895,  allowed  him  the  privilege  of 
making  a  second  entry  in  accordance  with  his  application.  There  is 
nothing  in  the  record,  however,  to  show  that  any  further  action  was 
taken  in  this  matter. 

On  March  5,  1895,  there  was  transmitted  to  your  office  the  apj^lica- 
tion  of  Reitober  for  repayment  of  the  fees  and  commissions  paid  on  his 
homestead  entiy  for  the  SW.  \  of  Sec.  31,  T.  22  N.,  R.  5  W. 

On  March  13,  1895,  your  office  denied  said  application  for  repayment 
on  the  ground  that 

the  records  of  this  otBce  do  not  show  that  this  entry  was  erroneously  allowed  nor 
was  it  canceled  for  conflict,  but  it  ax)pears  that  the  eutrj-mau  voluntarily  relin- 
quished his  entry. 
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From  this  decision  the  claimant  has  filed  an  appeal,  wherein  direct 
issue  is  taken  with  the  findings  of  your  office  both  as  to  the  specifica- 
tion of  voluntary  relinquishment  on  his  part  and  that  his  entry  was 
not  erroneously  allowed. 

There  may  be  a  question  as  to  whether  claimant's  relinquishment  was 
voluntary  or  not  in  view  of  the  fact  that  it  was  prompted  by  the  din- 
covery  that  the  puriwrted  relinquishment  by  Collins  was  fraudulent. 
Keitober  knew  that  so  long  as  Collins  had  not  actually  relinquished  his 
entry,  his  own  entry  was  illegal.  The  fact  that  the  local  office  canceled 
Coilins's  entry  upon  the  presentation  of  his  alleged  relinquishment,  did 
not  serve  to  deprive  Collins  of  any  rights  he  may  have  had,  nor  trans- 
fer them  to  Reitober.  To  the  extent  of  knowing  of  and  being  influ- 
enced by  these  things  it  may  be  contended  that  Keitober's  relinquish- 
ment was  not  voluntary. 

The  main  question,  however,  is  whether  from  any  cause,  claimant's 
entry  was  "  erroneously  allowed  and  could  not  be  confirmed,''  and 
therefore  brought  within  the  remedial  provisions  of  the  act  of  June  16, 
1880  (21  Stat,  287). 

The  definition  of  the  phrase  ^^erroneously  allowed"  as  given  in  the 
general  circular  issued  by  the  Land  Office  is  as  follows: 

This  cannot  be  given  an  interpretation  of  such  latitude  as  would  countenance 
fraud.  If  the  records  of  the  Land  Office  or  the  proofs  furnished,  should  show  that 
the  entry  ought  not  to  be  permitted ,  and  yet  it  were  permitted,  then  it  would  be 
''erroneously  allowed."  But  if  a  tract  of  laud  were  subject  to  entry,  and  the  proofs 
showed  a  compliance  with  law,  and  the  entry  should  be  canceled  because  the 
proofs  were  shown  to  be  false,  it  could  not  be  held  that  the  entry  was  ''erroneously 
allowed";  and  in  such  case  repayment  would  not  be  authorized. 

It  can  hardly  be  claimed  that  the  conditions  of  the  case  at  bar  bring 
it  under  the  second  illustration  given  above.  The  land  in  question  was 
not  subject  to  entry  at  the  time  Reitober  made  his  entry,  and  the  pres- 
entation of  a  fraudulent  relinquishment  did  not  make  it  so.  It  is  true 
the  local  office  did  not  know  these  things  at  the  time  the  entry  was 
allowed,  but  it  would  be  a  rather  narrow  construction  to  say  that  this 
Department  cannot  take  advantage  of  the  facts  and  circumstances 
which  were  subsequently  developed  in  the  case.  In  the  light  of  those 
circumstances  it  transpired  that  the  entry  ought  not  to  have  been 
permitted  J  hence,  it  may  properly  be  said  that  it  was  "erroueously 
allowed.^ 

In  view  of  the  fact  that  Collins  had  never  surrendered  his  entry  I 
think  it  may  be  held  that  Reitober's  entry  was  **  erroneously  allowed,*^ 
although  it  was  not  due  to  any  error  on  the  part  of  the  local  office. 

The  tendency  of  departmental  decisions  has  been  to  rather  restrict 
the  phrase  '^erroneously  allowed"  to  mean  an  error  committed  by  the 
government  and  not  error  made  by  the  entryman  himself.  This  con- 
struction of  the  statute  is  probably  somewhat  narrow.  In  the  case  of 
Dutlian  B.  Snody  (1  L.  D.,  532)  it  was  stated: 

You  say  in  your  decision  that  ''there  was  no  error  on  the  part  of  the  government 
in  allowing  the  second  entry/'  and  seem  to  assume  that  in  order  to  afford  the  relief 
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provided  for  in  the  act  the  error  must  always  be  one  committed  by  the  government. 
I  think  such  ronstmction  is  too  narrow.     The  statute  says,  '^vrhere/rom  any  cause 

the  entry  has  been  erroneonsly  allowed" The  statute  in  one  of  remedies, 

and  remedial  statutes  ''are  to  be  construed  liberally  and  beneficially,  so  as  to  pro- 
mote as  completely  as  possible  the  suppression  of  the  mischief  intended  to  bo  reme- 
died^ and  to  give  life  and  strength  to  the  remedy."  (Maxwell,  203.)  The  fact  ^ 
the  acts  of  the  entryman  have  contributed  to  or  caused  the  erroneous  entry  ought 
not,  under  the  statute,  to  deprive  him  of  the  remedy  in  cases  where  he  has  acted  in 
goo4l  faith. 

Subsequently,  in  the  case  of  Arthur  L.  Thomas  (13  L.  I).,  359)  the 
Departmeut  held  that  the  above  opinion  was  soinewliat  broad,  and  it 
was  decided  that  said  opinion  would  have  been  more  complete  had  the 
important  words  "and  cannot  be  confirmed  "been  added  thereto;  then 
it  would  read,  **  where  from  any  cause  the  entry  has  been  erroneously 
allowed,  and  cannot  be  confirmed?''  This  is  apparently  the  correct  hold- 
ing, for  the  reason  that  the  law  does  not  contemplate  repayment  of  fiees 
and  commissions  in  cases  where  it  is  possible  to  confirm  the  entries. 
It  will  thus  be  seen  that  the  words  of  the  statute  are  interdependent 
upon  each  other,  and  that  in  order  to  properly  dispose  of  ap])licati()ns 
coming  thereunder,  it  is  necessary  to  consider  them  together. 

In  my  opinion,  if  as  appears  iu  this  case,  a  relinquishment  was  inno- 
cently procured,  and  on  its  presentation  at  the  local  office  an  entry  was 
allowed,  under  the  mistaken  belief,  entertained  by  the  entryman  and 
the  ofiicers  allowing  the  same,  that  it  was  a  bona  fide  i*elinquishment, 
when  in  truth  it  was  fraudulent,  then  the  entry  was  "erroneously 
allowed '^  in  the  meaning  of  the  statute,  and  the  entryman  is  entitled 
to  repayment  of  his  fees  and  commissions;  especially  is  this  true  since 
confirmation  of  the  entry  is  impossible. 

Your  office  decision  is  accordingly  reversed,  and  the  repayment  of 
the  fees  and  commissions  paid  by  Keitober  ou  the  SW.  J  of  Sec.  31  is 
hereby  directed. 


Andrus  et  al.  v.  Balch. 

Motion  for  review  of  departmental  decision  of  February  21,  1896,  22 
L.  D.,  238,  denied  by  Secretary  Smith,  May  23, 1896. 


RAIL.ROAl>  GRANT— IXI>EMN ITY  SKLECTIOX— RESKItVATION. 

^Northern  Pacific  E.  R.  Co.  r.  Bean. 

An  indemnity  selection  of  lands  embraced  at  snch  time  within  a  reservation  for  a 
reser^"oir  site  is  inoperative;  and  the  Hubsequent  release  of  said  lands  from  such 
reservation  will  not  innre  to  the  benefit  of  the  prior  selection. 

Secretary    ^mith  to  the  CommiHsioner  of  the  General  Land  Office^  May 

J2d\  1896.  (P.  J.  O.) 

The  land  in  controversy  is  the  NW.  J  SE.  i,  SW.  J  NE.  J  and  lots  1 
and  2,  section  13,  T.  18  N.,  E.  7  W.,  Helena,  Montana  land  district,  and 
is  witliin  the  indemnity  limits  of  the  grant  to  the  Northern  PaciHc 
Eailroad  Company. 
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November  9,  1801,  the  company  filed  indemnity  selection  list  in  tbe 
Helena  land  office  for  the  whole  of  said  section,  *^  which  was  rejected 
by  the  local  officers  for  the  reason  that  all  of  said  section  had  been 
reserved  for  reservoir  pnrposes  under  the  act  of  October  2,  fSiSS/  The 
comi)any  appealed. 

February  23,  1895,  Ernest  F.  Bean  filed  an  ax)plication  in  the  local 
office  for  a  hejiring,  and  in  his  corroborative  affidavit  sets  forth  that  he 
settle<l  upon  the  land  in  the  si)ring  of  1877,  prior  to  the  survey  thereof; 
that  he  has  made  valuable  iinprovements  on  the  same  and  raised  crops 
for  ^ye  years,  and  states  that  he  desires  to  procure  title  thereto  under 
the  settlement  laws. 

This  application  was  forwarded  to  your  office  with  the  recommenda- 
tion by  the  local  officers  that  the  same  be  granted,  and  yoar  office  by 
letter  of  May  9, 1895,  rejected  the  application  of  the  railroad  company 
to  make  selection  of  the  tract,  and  deci<led  that  no  hearing  wa;^ 
necessary  in  the  case  and  that  Bean  would  be  permitted  to  make  entry 
of  the  land.  From  that  decision  the  railroad  company  ai>pealed,  upon 
the  ground  that  it  was  error  to  hold  that  the  tract  was  not  subject  to 
selection  by  said  company,  because  the  same  was  selected  as  the  site 
for  an  irrigating  reservoir  and  withdrawn  from  entry  by  order  of  the 
Secretary  of  the  Interior. 

It  is  stated  in  your  said  office  decision  that  the  records  of  your  office 
show  that  all  of  this  section  was  selected  as  a  site  for  an  irrigating 
reservoir  and  withdrawn  by  the  Secretary's  order  from  entry  or  filing 
to  take  effect  July  19,  1889.  It  was  restored  to  the  public  domain 
November  13, 1891.  It  will  thus  be  seen  that  at  the  time  the  company 
filed  its  a])plication  to  select  this  tract  it  was  in  a  state  of  reservation, 
and  it  was  therefore  not  subject  to  selection  by  the  company.  It  is 
urged  that  this  was  but  a  temporary  reservation  and  that  it  should  not 
operate  to  defeat  the  right  of  the  company  when  the  tract  was  restored 
to  the  public  domain.  This  position  is,  in  my  judgment,  untenable. 
It  is  analogous,  I  think,  to  the  case  of  an  Indian  reservation.  It  was 
decided  in  Atlantic  and  Pacific  11.  K.  Co.  v.  Willard  (17  L.  I).,  554), 
syllabus : 

Lands  embraced  withiu  the  Camp  Verde  Indiau  reservatiou  at  the  date  of  the  defi- 
nite location  of  the  road  are  excepted  thereby  from  the  operation  of  the  i^mnt,  uud 
the  sabftequent  release  of  said  lauds  from  such  reservation  will  not  inure  to  the  ben- 
efit of  the  grant. 

Your  office  judgment  is  therefore  affirmed,  and  Bean  will  be  i)er- 
mitted  to  make  entry  of  the  land  if  otherwise  qualified. 


Enstbom  r.  Hart. 

On  motion  for  review  the  departmental  decision  of  May  21,  1894, 18 
L.  D.,  480,  is  recalled  and  vacated  in  view  of  the  Supreme  Court 
decision  in  the  case  of  the  Wisconsin  (.'entral  E.  R.  Co.  r.  Forsyth,  159 
T".  S.,  46,  and  remanded  for  action  in  accordance  therewith.  See 
decision  of  Secretary  Smith,  May  23,  189C. 
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CONTEST— EVIDENCE— RESIDENCK—APPUC'ATIOX. 

Desmond  v.  Judd  et  al. 

In  a  contest,  whereiu  tlie  truth  of  tinal  proof  is  in  issne,  it  is  proper  and  necessary 
to  examine  said  proof,  and  compare  the  statements  therein  made  with  the  facts 
established  at  the  hearing. 

Alter  the  establishment  of  residence  in  good  faith,  temporary  absences  will  not  be 
held  to  show  abandonment,  bnt  in  such  ease  the  einimant  must  evince  by  his 
acts  an  honest  continuing  intention  to  maintain  a  permanent  residence,  and 
make  the  land  a  home  to  the  exclusion  of  one  elsewhere. 

The  case  of  Smith  r.  Malone,  18  L.  D.,  482,  cited  and  distinguished. 

« 

^Secretary  Smith  U>  tJie  Commissioner  of  the  General  Land  Office^  May 

23^1896.  ,  (W.C.P.) 

I  have  considered  the  case  of  George  E.  Desmoud  i\  Benjamin  F» 
Judd  et  al.j  on  appeal  by  the  former  from  your  office  decision  of  Decem- 
ber 24,  1894,  dismissing  his  contest  against  Judd's  commuted  home- 
stead entry  for  the  NW.  i  of  Sec.  19,  T.  49  N.,  K.  9  W.,  Ashland, 
Wisconsin,  land  district. 

Jndd  made  homestead  entry  for  said  land  February  23,  1891,  and 
commuted  the  same  to  cash  entry,  the  certificate  bearing  date  of  July 
17, 1893,  final  proof  submitted  February  28,  1893. 

A  contest  between  these  parties  as  to  their  claims  to  this  land  was 
decided  in  Judd's  favor  by  your  office  on  May  19, 181)2,  and  Desmond's 
appeal  therefrom  was  dismissed  by  this  Department  on  January  7, 
1893,  because  not  filed  within  the  time  prescribed  by  the  Rules  of 
Practice.  A  motion  for  review  of  this  action  was  denied  July  7, 1893 
(17  L.  D.,  m). 

On  February  28,  1893,  Judd  submitted  final  proof  under  his  entry, 
which  was  held  to  await  the  determination  of  the  contest  then  pending 
between  the  parties.  On  July  17,  1893,  after  departmental  decision 
above  referred  to,  denying  the  motion  for  review,  but  before  official 
notice  thereof  had  been  sent  to  the  local  office,  Judd's  final  proof  was 
approved,  he  made  payment  for  the  land,  and  final  cash  certificate  was 
issued  to  him. 

On  October  9,  1893,  Desmond  filed  in  the  local  office  his  affidavit, 
alleging  that  on  the  day  set  for  submission  of  Judd's  final  proof  he 
appeared  at  the  local  office  and  filed  a  formal  protest  and  also  an 
affidavit  of  contest,  asserting  that  Judd 

wa.s  seeking  to  obtain  title  to  said  land  through  fraud  and  misrepresentation  ;  that 
he  never  established  an  actual  residence  on  said  land ;  that  he  has  abandoned  the  same 
for  more  than  six  months  prior  to  the  date  of  making  final  proof,  and  that  during  all 
the  time  of  his  alleged  residence  on  his  houiestead,  he  was  in  fact  a  resident  of  the 
city  of  Ashland,  Wisconsin,  where  he  was  engaged  in  business. 

He  further  stated  that  he  then  asked  for  a  hearing,  and  was  informed 
by  the  register  that  Judd's  ijroof  would  not  be  accepted,  and  that  a 
hearing  would  be  ordered,  but  that  he  has  just  learned  that  said  proof 
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hacl  been  accepted,  and  filial  certificate  issaed,  his  afBdavit  baving 
been  disregarded,  lie  reasserted  tbe  trutb  of  these  allegations  and 
asked  for  a  bearing.  With  this  last  affidavit,  three  others  were  filed 
corroborating  the  statements  made.  Ui)on  receipt  of  these  affidavits 
yonr  office  ordered  a  hearing. 

At  this  hearing  botli  Judd  and. Desmond  were  represented  as  were 
also  certain  i>arties  claiming  title  to  said  land  by  virtue  of  a  deed  from 
Judd,  executed  October  11,  1893. 

The  local  officers  decided  that  the  entry  should  be  canceled,  but 
upon  appeal  this  decision  was  reversed  by  your  office,  and  tbe  entry 
held  inta<'t. 

It  was  correctly  held  by  you  that  the  contention  of  Judd's  transferees 
that  this  Department  has  no  jurisdiction  to  cancel  said  entry  after 
the  conveyance  to  them  as  innocent  x^urcbasers  cannot  be  sustained. 
(Bender  v.  Shinier,  10  li.  D.,  363). 

The  local  officers  in  their  decision  refer  to  the  final  proof  and  point 
out  discrepancies  between  the  statments  there  made  and  those  made 
at  tbe  hearing  by  tbe  witnesses  for  the  defendant.  You  held  this  to 
be  wrong,  saying — "the  final  proof  aforesaid  should  not  have  been 
considered  by  yon,  and  will  not  be  considered  by  this  office;'  and 
citing  in  support  of  this  conclusion  Foltz  r.  Soliday  (13  L.  D.,  063).  In 
that  case  the  entryman  sought  to  have  the  statement  of  his  witnesses 
on  final  proof  considered  as  a  part  of  the  testimony  in  his  behalf  at  a 
hearing  on  a  protest.  This  was  denied.  The  reason  for  this  rule  is  tlie 
elementary  projwsition  that  ejr  parte  statements  cannot  be  considered 
as  testimony  in  a  contest  case. 

Where  tbe  record  contains  eu-  parte  statements,  made  under  oath  by 
one  who  afterwards  appears  as  a  witness  in  a  contest  such  statements 
may  be  properly  considered  for  the  purpose  of  comparison  with  bis  tes- 
timony to  determine  his  credibility  and  tbe  weight  to  be  given  that 
testimony.  In  this  case  the  truth  of  the  final  proof  was  attacked,  and 
to  determine  tbe  issue  presented  by  this  attack,  it  is  not  only  proper, 
but  absolutely  necessary  to  examine  that  proof  and  to  compare  the 
statements  made  therein  with  tbe  facts  established  by  the  testimony 
submitted  at  the  hearing.  This  is  what  the  local  officers  did,  and  hence 
there  was  no  error  on  their  part  in  this  particular. 

The  testimony  in  this  case  is  conflicting,  and  many  ]>oints  are  left  in 
doubt  that  should  have  been  clearly  shown.  Judd  went  on  this  land 
in  August,  1890,  and  was  there  for  short  periods  at  longer  or  shorter 
intervals  from  that  time  until  the  date  of  his  final  proof,  February  28, 
1803.  He  erected  during  the  first  year  a  log  house,  stable  and  root 
house,  and  cleared  about  an  acre  of  the  land.  The  secimd  year  he  cleared 
some  additional  land.  This  is  the  extent  of  his  improvements,  and 
they  are  valued  at  from  8100  to  $r)00,  this  last  being  clearly  excessive, 
and  the  weight  of  the  evidence  makintj:  said  inqn^ovements  worth  per- 
haps $200.    It  was  shown  that  the  timber  he  removed  was  worth  about 
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as  macli  as  his  improvements  were.  In  the  season  of  1891  he  planted 
a  small  plat  of  ground  in  ]K)tato66  and  other  vegetables.  In  the  season 
of  1892  he  again  planted  a  small  plat  in  vegetables,  but  harvested  noth- 
ing. He  had  in  his  house  a  bed  and  bedding,  stove,  tables,  dishes  and 
cooking  utensils,  all  of  which  were  of  little  value,  but  are  described  as 
being  sufficient  for  the  housekeeping  of  an  unmarried  man.  During  a 
portion  of  the  time  he  had  a  milch  cow  on  the  place.  This  constitutes 
the  whole  showing  made  as  to  his  connection  with  this  land,  except  as 
to  the  point  of  the  time  of  his  actual  presence  there.  From  May,  1892, 
until  final  proof,  he  visited  the  place  three  or  four  times,  remaining  as 
many  days  each  time.  Great  stress  is  laid  upon  the  fact  that  Judd 
voted  in  the  fall  of  1892  in  the  election  precinct  in  which  said  land  is 
situated,  as  showing  it  to  be  his  place  of  actual  residence.  This  fact 
may  be  proi)erly  considered,  but  it  is  not  conclusive.  It  is  impossible 
to  determine  how  much  time  Judd  was  actually  present  upon  the  land, 
but  it  is  clear  the  time  spent  there  subsequently  to  the  spring  of  1892 
was  in  the  nature  of  visits.  What  he  did  shows  only  a  studied  eflbrt 
to  do  only  what  he  considered  essential  to  making  a  showing  of  com- 
pliance with  the  requirements  of  law  raiher  than  an  honest  intention 
of  maintaining  a  home  upon  the  land.  From  about  the  time  of  the 
decision  of  your  office  of  May  18,  1892,  in  the  former  case  in  his  favor, 
he  virtually  abandoned  the  place  as  a  residence.  He  did  not  make  any 
attempt  to  care  for  or  harvest  the  crops  he  claims  to  have  planted  that 
spring  and  his  visits  there  were  infrequent  and  of  short  duration.  It 
is  true  that  after  a  residence  is  once  established  in  good  faith  by  a 
homestead  claimant,  temporary  absences  will  not  be  held  to  show  an 
abandonment,  but  his  acts  must  evince  an  honest  continuing  intention 
to  establish  and  maintain  a  permanent  residence,  to  make  the  land  a 
home  to  the  exclusion  of  all  others. 

Judd's  acts  do  not,  in  my  opinion,  come  up  to  this  standard.  The 
local  officers  had  the  witnesses  whose  testimonv  is  material  before  them, 
and  were  able  to  judge  of  the  weight  to  be  given  their  resi>ective  state- 
ments, and  their  conclusion  as  to  the  question  of  fact  is  entitled  to  con- 
sideration. 

The  timber  on  this  tract  is  quite  valuable,  and  shortly  after  receipt 
cf  final  certificate  Judd  sold  the  land  to  parties  engaged  in  the  lumber 
trade  for  the  consideration  of  $7,500,  and  they  immediately  i)roceeded 
to  remove  the  timber.  This  furnishes  a  clue  to  Judd's  motives  in 
attempting  to  procure  title  to  this  land. 

After  careful  consideration  of  the  record  in  this  case,  I  am  of  opinion 
that  Judd  did  not  in  good  faith  maintain  his  residence  on  this  laud  as 
required  by  the  homestead  law,  and  that  his  entry  should  be  canceled. 

A  decision  was  reached  in  this  cavse  on  March  10, 1S9G,  directing  the 
cancellation  of  Judd's  entry  upon  the  grounds  that  the  preliminary 
affidavit  was  executed  prior  to  the  date  upon  which  the  land  became 
subject  to  entry,  such  ruling  being  based  upon  the  decision  in  the  case 
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of  Smith  V.  Malone  (18  L.  D.,  482).  Upon  further  examinatioD,  I  have 
fouDil  that  the  case  under  consideration  is  not  governed  by  the  one 
cited.  The  land  involved  here  lies  within  the  limits  of  the  grant  for 
the  Wisconsin  Central  Eailroad  and  forfeiture  thereof  was  declared  by 
the  act  of  September  29,  1890  (26  Stat.,  490).  Section  2  of  said  act 
provided  that  actual  settlers  upon  the  land,  thus  forfeited,  at  the  date 
of  such  act,  should  be  entitled  to  a  preference  right  to  enter  the  same 
under  the  homestead  law  to  be  exercised  within  six  months,  and  that 
they  should  be  regarded  as  settlers  from  the  date  of  original  settlement 
or  occupation.  This  is  a  condition  materially  different  from  that  of  the 
lands  involved  in  the  case  of  Smith  r.  Malone,  where  a  prohibition 
existed  against  the  attempt  to  acquire  any  right  or  claim  prior  to  their 
formal  opening  to  settlement.  Said  decision  in  Smith  r.  Malone  has  no 
application  to  this  land,  and  the  decision  of  March  16,  1896,  is  hereby 
recalled,  revoked  and  set  aside. 
The  decision  appealed  from  is  reversed. 


Northern  Pacific  R.  R.  Co.  r.  Oobebly. 

Motion  for  review  of  departmental  decision  of  March  6, 1896, 22  L.  D., 
264,  denied  by  Secretary  Smith  May  23,  189G. 


RAILROAJ)  GRAJ^T—T.AXnS  EX(^EPTKI>— EVIDENCE. 

Northern  Pacific  R.  R.  Co.  r.  Moore. 

The  right  of  a  railroad  company  to  a  specific  tract  of  land  should  not  he  determined 
by  an  adverse  ex  parte  showing,  and  the  testimony  taken  in  another  and  inde- 
pendent case  involving  a  different  tract  of  land. 

Secretary  /Smith  to  the  Cortimissioner  of  the  General  Land  Office^  May 
(W.  A.  L.)  23,  1896.  (W.  A.  E.) 

I  have  considered  the  case  of  the  ]!^orthern  Pacific  Railroad  Company 
V.  Thomas  Moore,  involving  the  W.  J  of  the  NE.  J  of  Sec.  15,  T.  13  K, 
B.  18  E.,  i^orth  Yakima,  Washington,  land  district,  on  appeal  by  the 
former  from  your  office  decision  of  March  21, 1895,  holding  said  tract 
to  have  been  excepte^i  from  the  grant  to  said  company. 

This  tract  is  within  the  primary  limits  of  tlie  grant  of  said  company 
upon  its  branch  line,  as  shown  by  the  map  of  definite  location  filed 
May  24,  1884,  and  was  also  embraced  within  the  limits  of  the  with- 
drawal upon  the  map  of  amended  general  route  of  said  line,  the  map 
showing  which  was  filed  June  11,  1879. 

September  22,  1886,  Thomas  Moore  made  timber  culture  entry  for 
said  tract,  and  on  October  13, 1894,  final  certificate  was  issued. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  623 

By  letter  of  December  22, 1894,  your  office  directed  the  register  iiud 
receiver  to  call  upon  Moore  to  show  cause  why  his  entry  should  not  be 
canceled  for  conflict  with  the  railroad  grant. 

In  response  to  said  rule  to  show  cause,  the  entryman  filed  several 
affidavits  tending  to  show  that  about  March  4, 1878,  one  Owen  Munson 
filed  pre-emption  declaratory  statement  for  the  W.  ^  of.  the  XE.  J  (the 
tract  in  controversy)  and  the  N.  J  of  the  jS'W.  J  of  said  section  15;  that 
Munson  afterwards  sold  his  improvements  on  the  land  to  oue  X.  C. 
Walters,  who,  in  turn,  sold  them  to  George  C.  Thomas  in  1881,  that 
Thomas  immediately  took  possession  of  the  land  and  tendered  his  tim- 
ber application  for  it,  which  was  refused  by  the  local  officers  on  the 
ground  that  this  was  railroad  land;  that  at  the  time  Thomas  tendered 
said  timber  culture  application  he  filed  pre-emption  declaratory  state- 
ment for  an  adjoining  tract  of  one  hundred  and  sixty  acres  on  which 
he  lived;  that  on  May  24, 1884,  the  time  of  filing  map  of  definite  loca- 
tion, he  was  occupying  and  cultivating  this  land  in  connection  with  his 
pre-emption  claim ;  that  Thomas  was  on  May  24, 1884,  qualified  to  enter 
said  land  under  the  homestead  law;  that  he  afterwards  sold  the  W.  J 
of  the  NE.  i  of  said  section  to  Thomas  Moore,  the  present  entryman; 
and  the  !N".  ^  of  the  NW.  J  to  George  F.  Bullock,  who,  in  turn,  sold  the 
last-named  eighty  acres  to  John  C.  McCrimmon;  that  in  the  case  of 
the  Northern  Pacific  Railroad  Company  t\  John  C.  McCrimmon,  decided 
by  the  Department  on  May  13,  1893  (L.  and  R.  266,  p.  456;  see  also  12 
L.  D.,  554),  it  was  held  that  the  tract  claimed  by  McCrimmon  was 
excepted  from  the  operation  of  the  withdrawal  on  general  route,  and  that 
the  occnpancy  of  Thomas,  existing  at  date  ot  definite  location,  excepted 
said  tract  from  the  operation  of  the  grant;  that  the  decision  in  the 
McCrimmon  case  is  conclusive  of  the  issues  involved  in  the  present 
case;  that  the  railroad  company  has  no  right  to  the  W.  ^  of  the  NE.  J 
of  said  section;  and  that  Moore's  entry  should  be  passed  to  patent. 

March  21, 1895,  your  office  rejected  the  railroad  company's  claim, 
and  held  Moore's  entry  intact. 

From  this  action  the  company  has  appealed. 

It  is  urged  on  behalf  of  the  company  that  your  office  erred  in  basing 
a  decision  solely  upon  exparte  affidavits  and  testimony  taken  in  another 
and  independent  case,  without  giving  the  company  an  opportunity  to 
be  heard  in  the  present  case. 

This  point  seems  to  me  to  be  well  taken.  No  hearing  has  ever  been 
ordered  in  this  case;  the  ex- parte  affidavits  filed  by  Moore  certainly  can 
not  be  considered  as  evidence ;  and  the  McCrimmon  case  was  an  entirely 
independent  matter.  Not  only  are  the  parties  different  in  the  two  cases, 
but  the  tracts  are  different.  McCrimmon  was  an  applicant  for  the  N.  J 
of  the  NW.  J  of  said  section  15,  and  it  only  appeared  incidentally  in 
the  trial  of  the  former  case  that  the  W.  J  of  the  NE.  J  of  the  section 
(the  land  here  involved)  was  also  occupied  by  Thomas  at  the  date  of 
definite  location. 
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You  will,  tberefore,  instract  the  register  and  receiver  to  order  a  hear 
ing  upon  the  questions  here  involved,  and  give  due  notice  thereof  to 
both  parties.    The  case  will  then  be  re-adjudicated  in  accordance  with. 
the  law  and  the  evidence. 

Your  office  decision  is  so  modified. 


Davison  r.  Alton  et  al. 

Motion  for  review  of  departmental  decision  of  March  27,  I8d6,  22  L, 
D.,  398,  denied  by  Secretary  Smith,  May  23,  1896. 


MINING  CLAIM— ADVERSE  INTEREST— PROTEST-NOTICE. 
GOWDY  ET  AT.  V.  KiSMET   GOLD  MINING  Co. 

An  allegation  by  a  protestant  against  a  mineral  application  that  the  location,  on 
which  said  application  rests,  is  void,  for  the  reason  that  it  is  made  on  land 
covered  by  the  prior  location  of  the  protestant,  pr&sents  an  issue  that  must  be 
determined  by  adverse  Judicial  proceedings ;  and,  on  the  failnre  of  the  protestant 
to  so  protect  his  interest,  the  Department  can  attbrd  him  no  relief,  if  tliere  has 
been  substantial  compliance  with  the  law,  in  the  matter  of  notice,  on  the  part 
of  the  applicant. 

The  shaft  house  on  a  lode  claim  is  a  proper  place  for  postiug  a  notice  of  application 
for  mineral  patent. 

The  notice  of  a  mineral  application,  as  posted  and  published,  in  addition  to  other 
details,  should  state  the  names  of  the  nearest  or  adjacent  claims,  and  where  the 
record  of  the  claim  may  be  found. 

Secretary  tSmith  to  the  Commissioner  of  the  General  Land  Office^  May 
(W.  A.  L.)  23,  1896.  (P.  J.  C.) 

The  record  shows  that  on  August  :il,  1893,  C.  H.  Barnes  et  al.  made 
application  for  patent  for  the  Kismet  lode  mining  claim,  survey  No. 
86QSj  Pueblo,  Colorado,  land  district.  During  the  period  of  publication 
the  protest  and  adverse  claim  of  the  Big  Chief  were  filed,  and  suit 
instituted  in  support  thereof.  After  the  period  of  publication  had 
expired,  and  on  February  7, 1894,  \V.  H.  Gowdy  et  al.  filed  a  protest 
against  the  entry,  alleging  ownership  of  the  Chicago  Girl  lode,  and 
that  it  conflicts  with  the  Kismet;  that  the  notice  of  application  for 
patent  was  not  posted  in  a  conspicuous  place  on  the  claim,  and  that  the 
published  notice  did  not  contain  the  names  of  adjoining  claims.  No 
action  seems  to  have  been  taken  by  the  local  officers  on  this  protest. 

The  Kismet  Gold  Mining  Company,  in  whom  the  title  had  meantime 
vested,  on  July  14,  1894,  reliuquishecl  and  abandoned  a  part  of  the 
Kismet  claim.  The  suit  brought  in  support  of  the  adverse  of  the  Big 
Chief  was  dismissed  July  30,  1894. 

August  1, 1894,  Gowdy  et  al.  filed  another  protest,  substantially  the 
same  as  the  first.  A  motion  w  as  made  August  10,  to  dismiss  the  pro- 
test ou  the  ground  that  the  allegations  were  insufficient  on  which  to 
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order  a  hearing.  This  motion  must  have  been  sustained,  for  the  reason 
that  on  the  application  to  purchase,  filed  October  4, 1894,  mineral  entry 
No.  492  was  on  that  day  made  of  the  Kismet,  and  subsequently  the 
protestants  appealed. 

Your  office,  by  letter  of  March  9, 1895,  dismissed  the  appeal,  because 
the  same  had  not  been  properly  served  on  the  applicant.  Additional 
protests,  filed  by  the  same  parties,  making  substantially  the  same 
charges,  were  also  dismissed  by  said  letter,  and  by  letter  of  May  6^ 
1895,  motion  for  review  of  former  decision  was  denied. 

Subsequently,  attorneys  for  the  protestants  filed  ^^  a  paper  which  is  at 
once  a  motion  for  review  of  said  office  decision  of  May  6, 1895,  a  supple- 
mental protest  under  oath,  and  an  argument  in  support  of  protestants' 
contention.''  This  was  overruled,  by  letter  of  May  27, 1895,  whereupon 
the  protestants  prosecute  this  appeal,  assigning  numerous  grounds  of 
error,  which  may  be  reduced  to  the  following:  (1)  that  the  Chicago  Girl 
being  the  prior  location,  that  of  the  Kismet  covering  substantially  the 
same  territory  was  void ;  (2)  that  the  Kismet  application  for  patent  was 
not  posted  in  a  conspicuous  place  on  the  claim,  and  (3)  that  the  publi- 
cation notice  was  insufficient,  in  that  it  did  not  state  where  the  record 
of  the  Kismet  could  be  foand,  or  give  the  number  of  feet  claimed  in  each 
direction  from  the  point  of  discovery,  or  the  names  of  adjoining  claim- 
ants on  the  same  or  other  lodes,  or  the  names  of  the  nearest  claims. 

It  is  not  charged  by  the  protestants  that  they  did  not  have  notice  of 
the  application  for  patent.  All  they  claim  is  that  some  of  the  claim- 
ants of  the  Kismet  assured  some  of  them  '*  that  they  were  not  claiming 
and  would  not  claim  any  portion  of  the  ground  in  conflict,"  and  relying 
upon  this  verbal  promise  they  did  not  protect  their  interest  by  adverse 
proceedings.  If  it  be  granted  that  such  assurances  were  made,  this 
would  not  excuse  the  protestants  from  taking  the  course  prescribed  by 
statute  for  their  own  protection. 

In  the  absence  of  any  showing  to  the  contrary,  when  publication  and 
posting  have  been  made,  the  Department  must  assume  that  all  adverse 
claimants  had  notice  thereof,  and  if  they  fail  to  protect  their  interests, 
the  Departments  cannot  relieve  them,  when  there  has  been  a  substan- 
tial compliance  with  the  law  as  to  the  notices. 

The  statute  provides : 

If  no  adverse  claim  shall  have  been  filed  with  the  register  and  the  receiver  of  the 
proper  land-office  at  the  expiration  of  the  sixty  days  of  publication,  it  shall  be 
assumed  that  the  applicant  is  entitled  to  a  patent,  upon  the  payment  to  the  proper 
officer  of  five  dollars  per  acre,  and  that  no  adverse  claim  exists;  and  thereafter  no 
objection  from  third  parties  to  the  issuance  of  a  patent  shall  be  heard,  except  it  be 
shown  that  the  applicant  has  failed  to  comply  with  the  terms  of  this  chapter. 

In  the  case  of  Wright  v.  Dubois  (21  Fed.  Rep.,  693),  Mr.  Justice 
Brewer,  commenting  on  this  particular  portion  of  the  statute,  says: 

"It  shall  be  assumed  that  no  adverse  claim  exists/'     By  whom  assumed,  for  what 
purpose^  and  to  what  extent?    By  the  govettament,  the  owner  of  the  land,  the  party 
offering  it  for  sale;  in  order  that  the  claims  of  all  other  parties  to  the  land  and  the 
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t)enefit  of  tbo  owner's  offer  be  presented  and  determined,  and  that  thereafter  the  gov- 
>emment  may  deal  with  the  applicant  alone,  inquiring  simply  whether  he  has  p^r- 
-formed  the  prescribed  conditions ;  and  conclusively  assumed.  The  proceedinjors  before 
the  land  department  are  judicial,  or  quasi  judicial,  at  least.  The  publication  is  proc- 
•ess.  It  brings  all  adverse  claimants  into  court,  and,  failing  to  assert  their  claims, 
they  stand,  at  the  expiration  of  the  notice,  in  default.  .  .  . 

But  it  is  said  by  counsel  that,  under  the  laAt  clause  of  the  statute  quoted,  any  per- 
i«on  may  object  that  the  applicant  has  failed  to  comply  with  the  terms  of  the  chap- 
iter; and  why  should  they  not  have  the  name  privilege  as  strangers  f     Have  they 
tforfeited  this  right  by  failing  to  adverse?    It  becomes  necessary  to  see  what  rights 
iihis  last  clause  gives.    I  think  all  that  it  covers  is  the  right  to  anybody  to  come  in 
and  enter  his  protest  or  objection;  in  other  words,  to  say  to  the  officers  of  the  gov- 
ernment that  the  applicant  has  not  complied  with  the  terms  of  the  etatnte,  and  to 
insist  that  there  shall  be  an  examination  by  such  officers  to  ■••  if  the  terms  have  ia 
fact  been  complied  with.    He  does  not  appear  as  a  party  asserting  his  own  rights; 
but  if  we  may,  so  to  speak,  parallel  these  proceedings  with  those  in  a  court,  such  an 
objector  appears  as  an  awUcu9  euri€e, — a  friend  of  the  court, — ^to  suggest  that  there 
has  been  error,  and  that  the  proceedings  be  stayed  until  further  examination  can 
be  had. 

The  questiouy  therefore,  as  to  whether  or  not  the  location  of  the  Kis- 
met was  void  is  one  that  cannot  now  be  considered  by  the  Department 
It  is  a  question  that  is  exclasively  within  the  jurisdiction  of  the  local 
courts  to  be  tried  under  the  adverse  proceedings  provided  for  by  sec- 
tion 2326  of  the  Revised  Statutes.  It  is  a  question  of  fact  that  forms 
the  very  foundation  of  the  possessory  title  to  the  land,  and  must  neces- 
fiarily  be  determined  in  the  manner  provided  by  statute. 

The  only  matter  that  the  Department  can  determine  in  this  proceed- 
ing is  as  to  whether  the  notice  was  posted  on  the  claim  as  required  by 
law  and  the  rules,  and  whether  the  publication  notice  is  in  conformity 
therewith.  And  this  is  solely  a  matter  between  the  government  and 
the  entryman. 

The  protest  is  only  to  the  officers  of  the  government,  challenges  only  the  appli- 
cants' claims,  and  in  no  manner  brings  up  for  consideration  any  claims  of  the  pro- 
testant.     (Wright  v.  Dubois,  aupra.) 

It  is  admitted  by  the  protestants  that  the  notice  of  application  for 
patent  was  posled  on  the  shaft  house  of  the  Kismet  lode.  The  charge 
is  that  it  was  not  on  the  most  conspicuous  side  of  the  shaft  house,  that 
it  was  on  the  west  side,  and  it  could  have  been  more  easily  seen  if  it 
liad  been  on  some  other.  There  is  no  merit  in  this  charge.  The  shaft 
liouse  is  certainly  the  most  conspicuous  object  on  a  mining  claim, 
especially  where,  as  in  the  case  at  bar,  there  were  no  other  improve- 
ments. Aside  from  this,  it  is  shown  by  the  affidavit  of  the  deputy- 
surveyor,  who  assisted  in  posting  it,  that  it  was  placed  where  it  was 
plainly  in  view  of  every  one  approaching  the  claim,  and  it  was  put  on 
the  west  side  because  there  would  be  no  obstruction  on  the  building  to 
hide  it  on  that  side,  whereas  if  it  had  been  placed  on  the  front,  the  doors, 
when  opened,  would  have  obscured  it.  The  distinction  between  this 
case  and  that  of  Ferguson  et  al.  v.  Hanson  et  al.  (21  L.  D.,  336),  ou  this 
particular  point,  is:  in  that  case  it  was  found  as  a  matter  of  fact  that 
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there  had  been  ^'a  studied  effort  on  the  part  of  the  applicants  to  avoid 
a  compliance  with  the  law  in  posting  the  notices  iu  a  conspicuous  place 
on  the  land." 

Paragraph  29  of  the  Mining  Circular,  approved  December  10, 1891, 
reads : 

The  claimant  is  theu  required  to  post  a  copy  of  the  plat  of  such  survey  in  a  con- 
spicuous place  upon  the  claim,  together  with  notice  of  his  intention  to  apply  for  a 
patent  therefor,  irhich  notice  will  give  the  date  of  posting,  the  name  of  the  claimant, 
the  name  of  the  claim,  mine,  or  lode;  the  mining  district  and  county;  whether  the 
location  is  of  record,  and,  if  so,  where  the  record  may  be  found;  the  number  of 
feet  claimed  along  the  vein  and  the  presumed  direction  thereof;  the  number  of  feet 
claimed  on  the  lode  in  each  direction  from  the  point  of  discovery,  or  other  weU- 
defined  place  on  the  claim ;  the  name  or  names  of  adjoining  claimants  on  the  same 
or  other  lodes;  or,  if  none  adjoin,  the  names  of  the  nearest  claims,  etc. 

Then  follows  paragraphs  in  regard  to  posting,  etc.,  and  in  relation  to 
the  publication  of  notice.     Then  this : 

35.  The  notices  so  published  and  posted  must  be  as  fuU  and  complete  as  possible, 
and  embrace  all  the  data  given  in  the  notice  posted  upon  the  claim. 

36.  Too  much  care  can  not  be  exercised  in  the  preparation  of  these  notices,  inas- 
much OA  upon  their  accuracy  mid  completeuess  will  depend,  iu  a  great  measure,  the 
regularity  and  validity  of  the  whole  proceeding. 

The  law  and  the  regulations  thereunder  in  regard  to  giving  notice  of 
application  for  patent  of  mining  claims  is  much  more  elaborate  than  in 
any  other  class  of  the  public  lands;  and  the  reasons  for  this  can  be 
readily  understood  when  it  is  remembered  that  mining  claims  are  very 
often  located  in  regions  remote  from  settlements,  where  but  few  people 
are  to  h^  found  at  any  time,  and,  perhaps,  none  reside  permanently 
until  the  claims  are  developed,  their  value  established,  and  by  reason 
thereof  the  locality  becomes  i)opulated  with  those  seeking  the  riches  of 
nature,  or  to  engage  in  trade  and  traffic,  mechanics  and  miners,  aU 
brought  together  simply  by  reason  of  the  mines.  It  is  a  matter  of 
common  knowledge  that  the  precious  metals  are  invariably  found  in 
the  mountain  regions,  where  the  rigors  of  the  climate  and  the  general 
environment  are  such  that  until  there  becomes  a  settled  population, 
with  means  for  comfortable  living  and  transportation,  persons  do  not 
remain  any  longer  than  it  is  necessary.  In  such  sx)arsely  settled 
*' mining  camps,"  as  well  as  in  the  older  and  more  densely  populated 
districts,  applications  for  patent  for  mining  claims  are  made,  and  it 
wjis  the  intention  of  the  law  and  rules  that  every  means  known,  and  by 
every  device  that  could  be  suggested,  full  and  adequate  notice  should 
be  given  to  the  world  of  tlie  application,  and  that  those  seeing  the 
notices,  whether  posted  or  published,  might  from  the  contents  thereof 
locate  the  claim.  Hence  all  these  details  required  by  the  paragraph 
quoted.  The  names  of  adjoimng  or  of  the  nearest  claims  might  enable 
a  party  interested  to  identify  the  claim  applied  for,  when  by  nothing 
else  in  the  notice  he  could  do  so.  The  notice  should  state  where  the 
record  of  the  claim  can  be  found,  for  the  reason  that  the  location  may 
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be  recorded  in  the  records  of  the  mining  district,  if  there  be  one,  or  in 
the  recorder's  office  of  the  coanty  where  the  claim  is  situated. 

The  pablished  notice  in  this  case  does  not  comply  with  either  of 
these  requirements.  The  only  information  this  notice  would  convey 
to  the  mind  of  any  person  watching  for  patent  applications  is  that  the 
Easmet  is  situated  ^4n  Cripple  Creek  mining  district,  county  of  £1 
Paso,  State  of  Colorado,"  and  that  comer  No.  1  bears  a  certain  course 
and  distance  from  a  given  quarter-section  corner.  It  is  quite  evident, 
therefore,  that  this  notice  is  not  in  strict  conformity  with  the  rules,  and 
it  is  doubtful  if  any  persons  interested  in  mining  property  in  the  local- 
ity of  the  Kismet,  if  they  had  seen  this  notice,  but  were  not  familiar 
with  the  name  of  the  claim,  would  have  had  sufficient  notice  to  put 
them  on  inquiry. 

It  should  be  borne  in  mind  that  there  is  no  limit  to  the  time  that  a 
mining  claim  must  be  located  before  application  for  patent  may  be 
made.  It  may  be  located  on  one  day  and  official  survey  applied  for  the 
next.  For  instance,  in  the  case  at  bar  the  Kismet  was  located  May  23, 
1893;  the  official  survey  was  completed  June  19,  and  application  for 
patent  was  made  August  21,  following,  and  on  the  last  date  there  had 
not  been  $500  worth  of  work  done  or  improvements  placed  on  the 
claim,  according  to  the  return  of  the  deputy-surveyor.  Now,  the  min- 
ing law  does  not  require  the  locators  of  a  claim  to  remain  in  the  actual 
physical  possession  of  it  all  the  time,  as  does  the  homestead  law,  for 
instance;  they  are  only  required  to  do  work  annually,  to  the  amount  of 
$100.  So  it  is  not  at  all  improbable  that  the  owners  of  conflicting 
claims  might  have  no  knowledge  of  the  location  of  the  Kismet,  and 
simply  calling  it  by  that  name  in  the  notices  posted  and  published, 
without  giving  the  names  of  adjoining  claims,  or  of  those  nearest  it, 
would  not  convey  to  any  one  any  accurate  idea  of  its  locus. 

It  is  true  that  the  deputy-surveyor  did  not  note  adjoining  claims  or 
those  nearest  it.  But  this  was  a  plain  neglect  of  his  duty,  if  there 
were  claims  in  the  vicinity,  and  if  there  were  none,  that  fact  should 
have  been  stated.  This  is  a  matter  that  the  applicant  also,  if  he  is 
acting  in  good  faith,  should  give  his  attention  to  and  see  that  adjoining 
claims  are  included  in  the  notices.  It  would  seem  as  if  it  were  prima- 
rily his  duty  to  give  this  information,  as  his  knowledge  in  regard  thereto 
would  necessarily  be  superior  to  that  of  the  surveyor,  especially  if  the 
latter  was  not  familiar  with  that  particular  locality. 
[  I  am  strongly  impressed  with  the  belief  that  the  notices  published 
and  posted  in  this  case  are  not  in  substantial  compliance  with  the  rule», 
and  that  there  should,  therefore,  be  new  publication  and  posting,  in 
making  which  the  rules  should  be  strictly  followed. 

Your  office  judgment  is  therefore  reversed,  and  the  entry  will  be 
suspended  pending  republication  and  posting. 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.      629 
PRACTICE— PROTEST— CORROBORATION. 

State  of  Montana  r.  Batliss. 

A  protest  filed  by  a  State  against  the  allowance  of  an  entry  should  be  corroborated, 
in  accordance  with  the  requirements  of  Rule  3  of  Practice. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

23,  1896.  (K.  F.  H.) 

The  State  of  Montaiia  by  its  'Attorney  General  appeals  from  your 
office  decision  of  April  18, 1895,  dismissing  the  protest  of  the  State 
against  the  mineral  entry  No.  3091  of  Bawlinson  T.  Bayliss  for  Prospect 
Lode,  situate  in  part  on  section  36,  T.  12  N.,  B.  6  W.,  Helena  land  dis- 
trict, Montana,  upon  the  ground  that  the  protest  was  not  corroborated 
as  required  by  rule  3  of  practice. 

While  a  protest  which  attacks  the  record  should  be  sworn  to  (See 
Instructions  of  Commissioner  McFarland,  of  January  31, 1883, 1  L.  D., 
80),  yet  the  absence  of  verification  is  not  fatal,  (See  Baker  v.  Briggs,  15 
L.  D.,  41),  it  being  within  the  discretionary  power  of  the  Commissioner 
to  order  a  hearing  on  an  informal  protest,  if  it  bears  upon  the  validity 
of  the  entry.  (See  Blakely  v.  Kaiser,  12  L.  D.,  202).  So  also  it  is  not 
error  to  dismiss  a  protest,  which  fails  to  satisfactorily  show  the  invalid- 
ity of  the  entry,  or  if  not  corroborated  or  verified.  (See  case  of  Hopely 
V.  McNeill,  17  L.  D.,  108). 

I  am  aware  of  no  statute  or  rule,  and  none  is  cited  by  appellant, 
which  excepts  a  State  from  the  operation  of  the  general  rule  of  prae- 
tice,  in  the  matter  of  protests;  and  it  is  contrary  to  good  practice  and 
the  just  rights  of  claimants  to  permit  the  record  of  their  entries  to  be 
attacked  by  the  unsworn  statement  of  any  party,  whether  a  private 
individual,  a  private  corporation,  or  a  State. 

I  am  of  opinion  that  the  assignments  of  error  are  not  well  taken,  and 
the  decision  appealed  form,  as  modified  by  your  office  decision  of  July 
17, 1895,  is  accordingly  affirmed. 


Gardner  et  al.  r.  Welstead  et  al. 

Motion  for  review  of  departmental  decision  of  Februaryl7, 1896,  22 
L.  D.,  194,  denied  by  Secretary  Smith,  May  23, 1896. 


MINING  CLAIM— ADVERSE  PROCEEDINGS-STAY  OF  ACTION. 

Little  Giant  Lode. 

Where  a  mineral  applicant  institutes  adverse  judicial  proceedings  against  a  subse- 
quent apphcant,  whose  claim  in  part  involves  the  same  land,  there  should  be  a 
stay  of  action  until  final  disposition  of  the  suit  at  law. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

23,  1S96.  (A.  E.) 

This  is  an  appeal  from  your  oflBce  decision  of  May  2,  1895,  holding 
that  the  order  suspending  action  on  the  mineral  entry  Xo.  285,  made 
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December  31, 1889,  by  Harvey  Young  et  al.^  for  the  Little  Giant  lode 
claim,  Glenwood  Springs,  Colorado,  could  not  be  revoked  and  action 
taken  while  a  suit  in  court  was  pending. 

It  appears  from  the  pax>er8  in  the  case  that  action  on  said  application, 
was  suspended  October  24, 1890,  until  evidence  was  furnished  showing 
the  determination  of  a  suit  at  law  brought  by  the  claimants  against 
another  and  subsequent  claim,  known  as  the  Teaser  lode  claim,  and 
involving  part  of  the  same  land.  At  the  time  of  the  suspension  this 
suit  was  pending  in  a  court  of  competent  jurisdiction. 

Appellant  contends  that  the  suspension  should  be  revoked  and 
the  entry  approved  for  patent.    To  sustain  this,  it  refers  to  the  fact 

•  

that  the  suit  in  court  was  not  brought  against  the  Little  Giant 
Lode,  but  by  it  against  the  Teaser  Lode,  and  that  therefore  the  case  is 
not  governed  by  section  2326  of  the  Ee vised  Statutes;  that  section 
2326  only  applies  to  cases  where  an  adverse  claim  is  filed  against  the 
original  applicant,  and  that  in  this  case  no  suck  claim  was  ever  filed 
or  suit  brought  by  the  Teaser  Lode  against  the  Little  Giant  Lode. 

This  is  a  peculiar  case,  and  while  the  facts  may  not  bring  it  within 
the  letter  of  section  2326  of  the  Revised  Statutes,  such  facts  as  the 
record  shows  would  appear  to  warrant  your  office  in  suspending  action 
until  evidence  is  furnished  showing  that  the  suit  at  law  has  been 
disposed  of. 

Your  office  decision  is  therefore  affirmed. 


MclNNES  V.  Cotter  bt  al. 

Petition  for  re-review  of  departmental  action  herein,  denied  May  23, 
1896.    See  21  L.  D.,  97,  303. 


APPLICATION  TO  ENTER— RULE  eO-RECORD. 

Sheldon  r.  Koach  et  al. 

The  failure  of  an  applicant  for  a  tract  of  land  to  appeal  from  adyerse  action  of  the 
local  office  will  not  be  held  to  prejudice  his  rights,  where  snch  action  is  not 
endorsed  on  the  application,  and  the  applicant  notified  of  his  right  of  appeal. 

Parol  evidence  may  he  accepted  to  show  facts  which  shonld  have  appeared  of  record, 
and  would  have  so  appeared  but  for  the  omissions  of  the  local  office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office j  May 
(W.  A.  L.)  23, 1896.  (E.  B.,  Jr.) 

The  land  involved  in  this  case  is  the  SW.  i  of  Sec.  18,  T.  1  S.,  E.  6 
W.,  S.  B.  M.,  Los  Angeles,  California,  land  district.  The  parties  are 
Daniel  F.  Sheldon  r.  Isaac  X.  Roach  and  the  Sonthern  Pacific  Railroad 
Company.  The  land  was  formerly  entered  as  a  homestead  by  one  Bar- 
net  G.  Cezar,  but  the  entry  was  canceled  under  the  decision  of  the 
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Department  of  Janaary  23, 1892,  in  the  case  of  Stevens  v.  Cezar,  unre- 
l>orted.  Applications,  as  shown  by  the  records  of  the  local  office,  were 
presented  by  the  said  parties  as  follows: 

Isaac  N.  Roach,  February  20, 1892,  to  enter  the  N.  i  of  the  SW.  ^ 
and  the  SW.  |  of  the  SW.  |  of  said  section  as  a  homestead; 

The  Southern  Pacific  Eailroad  Company,  March  7, 1892,  to  select  the 
8E.  J  of  the  SW.  J  of  said  section  under  the  act  of  June  22, 1874  (18^ 
Stat.,  194),  in  lieu  of  the  SW.  J  of  the  KE.  J  of  Sec.  33,  T.  2  S.,  R.  6* 
W.,  S.  B.  M.,  relinquished;  and 

Daniel  F.  Sheldon,  March  30, 1892,  to  enter  said  SW.  J  of  Sec.  18  as 
a  homestead. 

These  applications  were  each  formally  rejected  by  the  local  office  on 
the  same  ground,  to-wit,  that  the  entry  of  Cezar  still  remained  intact 
of  record,  the  time  within  which  he  might  apply  for  review  of  the  said 
departmental  decision  not  having  expired.  Each  of  said  applicants- 
duly  appealed.  The  Department  subsequently  denied  Cezar's  motion 
for  review  of  its  decision  above  mentioned.  Stevens  never  sought  to 
exercise  his  preference  right  of  entry  thereunder. 

In  view  of  the  affidavit  filed  by  said  Sheldon  August  25, 1892,  and 
in  due  course  of  proceedings  before  your  office,  not  necessary  to  recite 
here,  a  hearing  was  held  February  16,  to  March  1,  1893,  and  upon  the 
evidence  .adduced  the  local  office  decided  the  question  of  priority  of 
right  to  the  land  in  favor  of  Sheldon,  on  the  ground  that  he  was  the^ 
first  applicant  therefor.  This  decision  was  reversed  by  your  office 
decision  of  April  2,  1895,  wherein  it  was  held  that  as  to  Roach  and 
Sheldon  the  evidence  did  not  show  settlement  and  residence  in  good 
faith  by  either  of  them  prior  to  filing  their  respective  applications,  that 
the  question  of  priority  between  all  the  parties  must  be  determined 
by  priority  of  application  alone,  and  that  the  several  applications  were 
entitled  to  consideration  in  the  order  shown  by  the  records  of  the  local 
office,  thus  preferring  the  applications  of  Roach  and  the  Railroad  Com- 
pany to  that  of  Sheldon.  From  this  decision  Sheldon  duly  brings  his 
appeal,  his  contention  being  that  he  was  the  first  applicant  for  the  land* 

In  his  affidavit  above  mentioned  Sheldon  alleges  that  on  Februarys 
8th,  and  again  on  February  23, 1892,  he  presented  an  application  to* 
enter  the  tract  in  controversy,  which  application  the  register  declined 
to  receive,  in  the  first  instance  on  the  ground  that  it  was  premature^ 
inasmtich  as  he  had  received  no  official  notice  of  the  cancellation  of 
Cezar's  entry,  and  in  the  second  on  substantially  the  same  ground  as 
was  given  for  the  subsequent  formal  rejections  of  the  several  applica- 
tions  of  the  parties. 

At  the  hearing  Sheldon  testified  that  he  made  a  personal  examina- 
tion of  the  land  on  February  7, 1892,  and  on  the  following  day,  and 
again  on  the  23rd  of  the  same  month,  personally  presented  his  home- 
stead application  to  the  register  at  the  land  office,  with  the  result 
stated  in  his  said  affidavit.    Deponent  Ewing,  a  farmer  living  near  the 
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land,  corroborates  Sheldon  as  to  his  visiting  the  land  February  7th. 
ISo  notation  of  Sheldon's  offered  application  and  its  rejection  appears 
to  have  been  made  on  the  office  records,  nor  any  endorsement  to  that 
effect  upon  the  application  itself,  as  should  have  been  done  in  such 
case.    In  their  decision  dated  March  18, 1893,  the  local  officers  state: 

The  tender  of  Sheldon's  application  on  a  date  prior  to  that  of  Roach  is  in  accord- 
ance with  the  recollection  of  the  register  of  this  office.  His  recollection  in  this 
regard  is  clear  and  distinct  and  is  that  Sheldon  applied  to  file  npon  the  land  a  very 
considerable  time  before  Roach's  application  was  offered.  At  the  time  Sheldon  so 
applied  to  file,  no  official  information  had  reached  this  office  of  the  decision  of  the 
Hon.  Secretary  in  the  case  of  Stevens  v.  Cezar,  and,  the  land  not  being  open  to 
entry,  Sheldon  was  informed  by  the  register  that  his  application  was  premature. 

Your  said  office  decision  admits  that  Sheldon  did  present  an  applica- 
tion to  enter  the  land  prior  to  that  of  Boach,  but  proposes  to  deprive 
him  of  any  benefit  thereunder  on  the  ground  that  he  acquiesced  in  the 
refusal  of  the  register  to  entertain  his  application  and  thereby  '^  lost 
whatsoever  right  he  might  have  other  wise  acquired  by  the  presentation 
of  this  application."  I  do  not  concur  in  this  premise  nor  conclusion. 
Sheldon's  failure  to  appeal  from  such  refusal,  which  is  the  only  fouuda- 
tiou  for  the  premise,  was  not,  under  the  circumstances,  an  acquiescence 
in  the  denial  of  his  right.  He  had  no  attorney  at  that  time  nor  until 
in  August  following.  He  was  entitled  to  presume  that  in  such  a  mat- 
ter the  register  knew  what  was  tbe  proper  course,  would  act  in  good 
faith,  and  would  not  give  him  erroneous  information  or  instruction. 
His  subsequent  inquiries  at  the  local  office  concerning  the  status  of  the 
land,  his  subsequent  attempts  to  file  an  application  therefor,  and  his 
actual  presence  in  a  tent  thereon  from  about  March  28th  to  April  4, 
1892,  all  go  to  show  a  steady  intention  to  homestead  the  tract. 

The  cancellation  of  Cezar's  entry  released  the  land  at  once  from 
appropriation  (McDonald  et  al,  v,  Hartman  et  al^  19  L.  D.,  547).  Shel- 
don^s  application  should  have  been  received  subject  to  the  exercise  by 
Stevens  of  his  preference  right.  It  was  the  duty  of  the  register,  under 
Rule  GO  of  Practice,  to  have  made  proper  endorsement  on  Sheldon's 
application  and  to  have  advised  him  of  his  right  of  appeal.  Being 
unadvised  in  the  premises,  Sheldon  should  not  be  prejudiced  in  any  of 
his  rights  by  failure  to  appeal  from  the  adverse  action  of  the  register 
in  February,  1892,  within  thirty  days  as  usually  required.  The  first 
formal  notice  of  action  adverse  to  him  appears  to  have  been  given  after 
the  rejection  of  the  application  filed  March  30, 1802,  and  from  this  he 
duly  appealed.  By  this  appeal  he  saved  all  the  rights  he  ever  had 
under  his  original  application,  which  the  evidence  shows  was  duly 
presented  for  filing  prior  to  that  of  either  Roach  or  the  Railroad 
Company. 

That  it  was  competent  by  parol  evidence  to  supplement  the  record 
80  as  to  show  facts  which  should  have  appesired  therein,  and  would  so 
have  appeared  but  for  the  omissions  of  the  local  office,  see  the  cases  of 
Mallet  V.  Johnston,  14  L.  D.,058;  Charles  S.Phillips,  17  Id.,  53;  Fred- 
erick Tielebeiu,  Id.,  279;  and  McDonald  et  aL  v,  Hartman  et  al.j  supra. 
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Altliough  tbe  question  of  priority  of  settlement  as  between  Sheldon 
and  Beach  is  not  directly  in  issue  under  the  appeal,  inasmuch  as  it  is 
insisted  by  Eoacli  in  argument  that  he  made  settlement  prior  to  Shel- 
don, I  deem  it  proper  to  say  that  upon  careful  examination  of  the  evi- 
dence I  concur  in  the  conclusion  reached  by  both  the  local  office  and 
your  office  that  neither  of  these  parties  settled  and  established  a  resi- 
dence on  the  laud  prior  to  his  application. 

Your  said  office  decision  is  reversed  in  accordance  with  the  foregoing. 
Sheldon  will  be  given  thirty  days  from  notice  hereof  within  which  to 
make  homestead  entry  of  the  land. 


Griff ARD  et  al.  r.  Gardner. 

Motion  for  review  of  departmental  decision  of  October  1, 1895,  21 
L.  D.,  274,  denied  by  Secretary  Smith,  May  23, 1896. 


HOMESTEAD  CONTEST -SETTLEMENT  RIGHT— ENTRY— RESEDENCE. 

Williams  r.  Gentry. 

In  the  case  of  an  attack  upon  a  homestead  entry,  by  one  alleging  priority  of  settle- 
ment, where  the  entryman  sets  np  his  own  settlement  in  defense  he  must  show 
that  his  initial  acts  of  settlement  were  maintained  and  followed  np  by  residence 
established  within  a  reasonable  time. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Offi^e^  May 
(W.  A.  L.)  23,  1896.  (C.  J.  W.) 

On  the  opcDing  of  the  Iowa  country  September  22, 1891,  Willy  Wil- 
liams and  William  Gentry  entered  the  race  for  land,  starting  on  the 
hue  about  one  and  a  half  miles  from  the  land  in  dispute,  NE.  ^  of  Sec. 
17,  T.  15  N.,  E.  1  E.  Willy  Williams  made  the  race  on  foot  carrying  a 
gun,  an  ax  and  a  quilt,  and  reached  the  land  in  dispute  in  about  fifteen 
minutes,  and  immediately  went  to  work  on  it,  stopping  on  the  SE. 
corner.  Gentry  was  on  horseback,  and  made  the  race  in  about  ten 
minutes,  stopping  temporarily  on  NE.  corner  of  the  land  in  question, 
but  out  of  sight  of  Williams.  He  said  to  those  with  him  when  he 
stopped,  "  I  claim  this.''  He  hitched  his  horse  and  walked  away.  He 
and  two  other  parties  slept  very  near  the  line,  but  on  the  corner  of  the 
claim  in  dispute  that  night.  Gentry  saw  Williams  on  the  claim  at 
work  late  in  the  evening.  September  28, 1891,  Gentry  filed  on  the 
land.  October  10,  1891,  Williams  filed  affidavit  of  contest,  alleging 
that  he  was  the  first  legal  settler  upon  the  laud  and  had  made  valuable 
improvements,  and  that  Gentry  settled  on  Sec.  8  and  not  on  the  land 
he  filed  on. 

A  hearing  was  ordered,  and  on  August  17,  1894,  the  local  oflicers 
rendered  a  decision  in  which  they  found  that  Gentry  was  the  first  settler, 
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and  dismissed  the  contest.  Williams  appealed,  and  on  January  26, 
1896,  yoar  office  affirmed  the  finding  of  the  local  officers.  Williams 
again  appealed,  and  I  have  the  same  now  before  me. 

The  length  of  time  between  the  ordering  of  the  hearing  and  the 
hearing  on  August  17,  1894,  is  unexplained. 

Upon  examination  of  the  record,  I  am  unable  to  reach  the  same 
conclusions  reached  by  your  office.  The  local  officers  and  your  office 
concurred  in  finding,  that  Gentry  reached  a  corner  of  this  land 
before  Williams  did,  and  this  will  be  considered  as  correctly  found* 
There  is  no  distinct  finding  of  fact  as  to  any  act  of  settlement  per- 
formed by  Gentry  on  the  land  on  the  22d,  and  it  would  seen  that 
Gentry's  verbal  announcement  to  two  parties  who  were  with  him,  that 
he  ^^  claimed  this,"  was  treated  as  an  act  of  settlement  which  would 
bind  others  than  those  who  heard  it.  Neither  Williams  nor  Gentry 
seem  to  have  known  anything  of  the  land  previous  to  their  coming,  or 
to  have  had  any  knowledge  of  its  number  or  boundaries.  Gentry 
claims  to  have  dug  a  hole  soon  after  he  got  on  the  land  on  the  22d  near 
where  his  house  is  now  built,  but  it  is  shown  by  no  other  testimony. 
Williams  swears  that  Gentry  passed  him  where  he  was  at  work  on  his 
claim  about  sunset  on  the  22d,  and  asked  him  if  that  was  his  quarter, 
and  on  being  told  that  it  was,  was  asked  if  he  had  one  and  replied,  yes, 
about  a  mile  op  a  mile  and  a  half  west.  Witness  Peterson  on  page  20 
of  the  record  says  that  Gentry  came  to  his  camp  on  the  corner  of 
Sec.  7  on  the  morning  of  the  23d  aud  asked  him  to  help  him  locate  the 
comers  of  a  claim;  that  they  located  them  as  best  they  could,  and  that 
Gentry  built  one  or  two  square  pens.  They  were  on  Sec.  8  Gentry 
says  himself  that  he  gave  a  man  by  the  name  of  Peterson  $1.00  to 
locate  his  lines;  that  he  built  a  pen,  and  that  it  was  on  Sec.  8.  To 
my  mind  the  evidence  leaves  the  matter  in  great  doubt  as  to  the  land 
Gentry  first  selected.  Your  office  as  well  as  the  local  officers,  however, 
have  found  it  to  be  the  claim  in  controversy,  and  I  shall  proceed  to 
inquire  how  far  Gentry  has  followed  up  his  verbal  announcement  that 
he  claimed  that  land.  The  evidence  does  not  show  any  staking  or 
flagging  of  the  claim.  The  building  of  the  pen  or  pens  on  the  morning 
of  the  23,  aud  the  writing  of  his  name  on  a  tree,  he  admits  was  on 
Sec.  8.  He  went  at  once  to  Guthrie,  and  on  September  28,  made  his 
filing.  He  says  he  returned  to  the  claim  aud  established  his  residence 
upon  it  on  the  15th  of  March,  1892.  This  was  seven  days  before  the 
expiration  of  six  months  from  the  time  he  claims  to  have  selected  and 
claimed  it.  His  rights,  whatever  they  are,  must  rest  either  ui>on  liis 
priority  of  settlement  or  upon  his  entry.  If  they  are  to  rest  upon  his 
entry  it  is  to  be  said  that  it  was  not  made  until  September  28,  at 
which  time  Williams  was  a  settler  and  working  upon  the  land,  hav- 
ing followed  up  his  settlement  made  on  the  clay  of  the  opening,  and 
Gentry's  rights,  under  his  entry,  would  be  subject  to  Williams's  rights 
as  a  prior  settler.    If  Gentry  does  not  rely  upon  his  entry,  but  upon 
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his  settlement  made  prior  thereto,  then  the  rule  that  he  had  six  months 
from  the  date  of  his  entry  within  which  to  establish  residence  does  not 
apply.  That  imle  applies  only  where  the  land  entered  was  unoccupied 
and  unsettled  at  the  date  of  the  entry.  Bights  under  the  entry  are 
superior  to  any  settlement  rights  which  are  founded  after  the  entry, 
unless  the  entryman  fails  to  establish  residence  within  six  months 
after  entry.  If  he  is  forced  to  rely  upon  his  first  acts  of  settlemeut, 
where  there  is  another  settler  on  the  land  claiming  to  be  the  first  set- 
tler, then  it  must  be  shown  that  such  first  acts  of  settlement  were 
maintained  and  followed  up  promptly  and  residence  established  within 
a  reasonable  time.  The  case  is  to  be  treated  then  as  though  Gentry 
had  not  made  entry  at  all.  In  the  case  of  Pickard  v.  Cooly  (19  L.  D., 
24i),  it  was  held — ^Hhat  the  right  of  a  homesteader  who  files  soldier^s 
declaratory  statement,  to  make  entry,  dates  from  such  filing,  and  he 
cannot  thereafter  as  against  an  intervening  adverse  claimant  take 
advantage  of  a  settlement  made  prior  to  said  filing."  In  the  case  of 
Wood  et  al.  v.  Tyler  (21  L.  D.,  156),  it  was  held, — *'that  a  homesteader 
cannot  claim  the  privilege  of  a  soldier's  declaratory  statement,  and  a 
settlement  at  the  same  time." 

I  am  unable  to  see  why  such  homesteader  should  be  allowed  to  claim 
the  benefit^s  of  a  formal  entry  and  of  prior  settlement  at  the  same  time, 
and  think  in  all  such  cases  he  must  rely  upon  the  one  or  the  other. 

Williams  in  this  case  is  shown  to  have  reached  the  land  in  fifteen 
minutes  after  it  was  opened  to  settlement,  and  to  have  immediately 
commenced  improvements.  He  slept  on  his  claim  the  night  of  the  22d, 
and  on  the  23,  began  cutting  house  logs.  This  work  was  continued  for 
three  days.  He  returned  to  Guthrie  on  Friday  and  came  back  to  the 
claim  Saturday  evening,  bringing  his  wife  with  him.  He  continued  to 
work  on  his  house  and  began  living  in  it  in  ten  days  from  the  opening. 
He  and  his  wife  have  lived  on  the  claim  ever  since.  They  have  now 
two  houses,  one  fourteen  by  fourteen  and  the  other  eighteen  by  nine- 
teen, the  one  of  hewed  logs  and  the  other  of  rough,  and  over  four  acres 
of  land  broken  and  three  in  cultivation,  though  he  owns  no  team. 
These  facts  show  a  settlement  made  in  good  faith,  promptly  followed 
up,  and  unbrokenly  maintained.  Gentry  has  now  a  residence  upon  the 
claim  and  some  land  broken.  For  several  months  after  the  day  of  the 
opening  he  seems  to  have  paid  no  attention  to  it.  In  my  opinion,  his 
first  acts  of  settlement,  if  it  can  be  said  that  they  were  upon  this  land 
at  all,  cannot  be  said  to  have  been  maintained  within  the  meaning  of 
the  law,  nor  was  his  residence  established  within  a  reasonable  time. 
Measuring  the  rights  of  tbe  parties  by  the  acts  of  each  upon  the  land, 
and  the  time  and  order  in  which  these  acts  were  performed,  it  must  be 
held  that  Williams'  rights  are  superior  to  tliose  of  Gentry,  he  having 
allowed  the  presumption  of  abandonment  to  arise  against  him. 

Your  office  decision  is  accordingly  reversed  and  Gentry's  homestead 
entry  cancelled.  Williams  will  be  allowed  to  make  entry  upon  compli- 
ance with  the  law  and  the  regulations  of  the  Department. 
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RAILROAD  RIGHT  OF  TVAT— DEFINTTE  liOCATION. 

Bio  Grande  and  Pa€k>sa  Springs  B.  B.  Co.  et  al. 

The  papers  and  maps  of  beneficiaries  under  the  railroad  right  of  way  act  a^e 
required  to  be  complete  in  themselves,  and  wholly  independent  of  those  filed 
by  any  other  company. 

■ 

Acting  Secretary  Sims  to  the  Commissioner  of  the  General  Land  Office^ 

May  27, 189ij.  (A,  M.) 

On  the  8th  iDstant,  you  submitted  a  certified  copy  of  the  articles  of 
incorporation  of  the  Bio  Grande  and  Pagosa  Springs  Bailroad  Com- 
pany and  the  due  proofs  of  its  organization ;  also  like  papers  respecting 
the  incorporation  of  the  Bio  Grande  and  Pagosa  Springs  Bailroad 
Company  in  New  Mexico. 

These  papers  are  filed  by  the  respective  companies  to  secure  the  bene- 
fits of  the  right  of  way  railroad  act  of  March  3, 1875 — 18  Stat.  482 — 
and  their  acceptance  is  recommended.  They  have  been  examined  and 
found  to  comply  substantially  with  the  requirements  of  the  regulations 
under  the  act,  they  are  acceptable  to  the  Department  and  you  will  ro 
advise  the  companies. 

You  submitted  with  these  papers  a  joint  map  of  definite  location  of 
a  section  of  4.94  miles  of  the  line  of  road  of  the  former  company  in 
Colorado  and  of  5.94  miles  of  that  of  the  latter  company  in  New  Mexico. 

This  map  is  not  satisfactory.  The  companies  that  have  joined  in 
presenting  it  are  separate  organizations  and  have  each  filed  separate 
sets  of  papers  in  compliance  with  the  law  and  instructions  theireunder, 
which  have  been  accepted  as  above.  They  should  also  file  separate 
and  distinct  maps  of  sections  of  their  resi)ective lines  of  road  and  such 
maps  should  meet  the  requirements  ot  the  right  of  way  railroad  circu- 
lar as  to  affidavits  and  certificates,  following  the  forms  prescribed. 

The  papers  and  the  maps  of  the  several  companies,  beneficiaries 
under  the  right  of  way  railroad  act,  are  required  to  be  complete  in 
themselves  and  wholly  independent  of  those  of  any  other  company. 

By  reason  of  the  foregoing  the  map  has  not  been  approved. 


R.VIL.ROAD    GRANT— TERMINAL    LIXE— '\^^T^DRA'\VAL.   OX    G£X:ERAL. 

ROUTE. 

Morrill  r.  Northbrn  Pacific  B.  R.  Co. 

By  the  establishment  of  the  western  terminus  of  the  main  line  of  the  Northern 
Pacilic  at  Tacoma  lauds  north  of  such  terminal  line  are  released  from  the  effect 
of  the  prior  withdrawal  thereof  on  {reueral  route. 

There  is  no  authority  under  the  grant  to  the  Northern  Pacilic  for  a  withdrawal  on  a 
second  or  amended  map  of  general  route. 
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The  amended  map  of  the  general  route  of  its  branch  line,  filed  by  the  company  in 
1876,  waa  an  abandonment  of  its  previous  general  route  of  said  line,  as  shown 
by  the  map  of  1873,  and  a  relinciaishment  of  all  rights  under  the  withdrawal 
in  accordance  therewith. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 
(W.  A.  L.)  9y  1896.  (W.  F.  M.) 

On  February  23, 1893,  Benjamin  G.  Morrill  applied  to  make  home- 
stead entry  of  the  SE.  J  of  the  NW.  J,  the  SW.  J  of  the  ITE.  J,  the 
NE.  J  of  the  SW.  J  and  the  NW.  I  of  the  SE.  J  of  section  21,  township 
20  N.,  range  10  E.,  Willamette  meridian,  within  the  laud  district  of 
Olympia,  Washington,  alleging  settlement  on  or  about  October  20, 1884. 

The  local  officers  rejected  the  application  for  conflict  with  the  grant 
to  the  Northern  Pacific  Railroad  Company,  and  on  appeal  to  your 
office  this  action  was  affirmed. 

In  appealing  tbe  case  to  this  Department  Morrill  has  specified  a 
Dumber  of  alleged  errors,  but  the  question  at  issue,  generally  stated, 
is  whether  or  not  the  land  in  controversy  has  passed  to  the  company  by 
virtue  of  the  grant,  and  its  consideration  leads  to  a  specific  examina- 
tion into  the  acts  of  tbe  company  with  respect  to  the  grant,  in  so  far 
as  the  interests  of  the  appellant  may  be  aflected  thereby. 

It  appears  that  the  land  lies  within  the  limits  of  the  withdrawal  on 
the  map  of  general  route  of  the  main  line  filed  August  13, 1870,  also 
on  the  maps  of  general  route  of  the  branch  line  filed,  successively,  in 
1873,  in  1876,  and  in  1879,  its  location  with  respect  to  the  route  of  1873, 
however,  depending  upon  the  manner  in  which  tbe  terminal  for  that 
line  shall  be  drawn.  It  lies,  also,  within  the  limits  of  the  grant  as  indi- 
cated by  the  map  of  definite  location  of  the  branch  line  filed  December 
8, 1884.  If  Morrill  settled  on  the  laud,  as  alleged,  in  October,  1884,  it 
is  excepted  from  the  grant,  unless  at  that  date  it  was  in  a  state  of  res- 
ervation by  virtue  of  the  filing  of  some  one  of  the  several  maps  of 
general  route. 

By  resolution  of  the  board  of  directors  of  the  company,  of  September 
10, 1876,  the  terminus  of  the  main  line  was  fixed  at  Tacoma,  and  the 
land  is  north  of  the  terminal  line  established  upon  the  terminus  thus 
adopted  by  the  company.  As  to  lands  so  situated  it  has  been  held  by 
this  Department,  in  a  recent  case,  that  they  are  released  from  any  claim 
of  the  company  arising  out  of  the  withdrawal  on  the  map  of  general 
route  of  the  main  line  filed  in  1870.  Denny  et  al.  v.  Northern  Pacific 
R.  R.  Co.,  21  L.  D.,  252. 

As  to  the  maps  of  1876  and  1879,  it  has  been  held  here  that  the  grant 

provides  for  bnt  one  legislative  withdrawal  on  the  filing  of  the  map  of  general 
route,  which  exhausts  the  legislative  will  with  respect  to  such  preliminary  with- 
drawal, and  precludes  the  subsequent  exercise  of  executive  authority  to  make  a 
further  withdrawal  for  such  purpose  on  a  second  or  amended  map  of  general  route. 
Cole  r.  Northern  Pacific  R.  R.  Co.,  17  L.  D.,  8. 
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It  resalts,  therefore,  that  unless  held  in  reservation  by  the  map  of 
1873,  the  lands  involved  in  this  case  were  free  and  subject  to  entry  at 
the  date  of  Morrill's  settlement  in  October,  1884. 

On  November  24,  1876,  Secretary  Chandler  approved  an  amended 
map  of  general  route  of  the  branch  line,  using  the  following  language: 

The  Northern  Pacific  Railroad  Company  having  abandoned  the  general  route  of  its 
branch  rood,  designated  by  map  thereof  filed  in  this  Department  Aogust  16,  1873, 
mail  thereby  relinqulslied  all  claim  to  the  lands  withdrawn  upon  the  approval  of  said 
inapy  and  having  adopted  by  resolution  of  the  board  of  directors  bearing  date  May 
11, 1876,  in  lieu  of  said  rtmim,  a  general  route  of  such  branch  road,  laid  down  on  this 
map,  and  said  route  being  by  ma  deemed  in  aU  respects  preferable  to  the  one  so 
abandoned,  I  hereby  approve  this  map,  in  accordance  with  the  application  of  said 
company. 

In  1877  Hon.  O.  Jacobs  filed  an  application  here  for  a  reconsidera- 
tion of  the  action  of  the  Department  approving  tlie  map  of  1876,  the 
grounds  of  which  need  not  be  considered  at  this  time.  On  January  8, 
1877,  the  attorney  of  the  company  filed  in  this  Department  a  state- 
ment of  his  objections  to  tlie  reconsideration  asked  for  by  Mr.  Jacobs, 
in  which  the  following  paragraph  occurs: 

By  the  amendment  th(>  branch  is  shortened  and  a  more  direct  and  feasible  route 
obtained;  the  territory  will  be  more  benefited  because  the  amended  line  or  a  portion 
of  it  will  be  built  and  all  may  be — but  the  old  line  cannot  be, 

and  in  concluding  tbe  pai>er,  as  if  not  only  to  emphasize  the  company's 
purpose  to  abandon  the  route  of  1873,  but  to  make  plain  that  it  had 
been,  already,  at  that  date,  abandoned,  he  says: 

that  since  the  acceptance  of  the  amended  line  by  the  Department,  the  company  has 
contracted  for  the  ties  for  twenty-five  or  thirty  miles  of  the  road;  part  of  the  iron 
has  already  been  purchased  and  shipped,  grading  has  conunenced  and  the  company 
are  moving  in  good  faith  to  accomplish  its  work ;  and  for  the  Department  to  now 
recall  its  approval  would  be  to  entail  great  loss  on  the  company  and  defeat  the 
construction  of  any  part  of  the  branch  line* 

The  logic  of  these  statements  appears  to  me  to  be  so  clear  that  it  can- 
not be  misapprehended  or  misconstrued,  and  the  meaning  of  the  lan- 
guage is  inconsistent  with  any  theory  other  than  that  the  company  had 
at  that  time  wholly  abandoned  the  line  of  1873,  and  were  not  consider- 
ing it  at  all  in  connection  with  its  plans  for  the  ultimate  construction 
of  the  road.  It  is  confirmatory  of  the  representations  made  to  the 
Secretary  of  the  Interior,  when  the  map  of  1876  was  presented  to  him 
for  his  approval,  that  the  company  had  abandoned  the  route  of  1873 
and  relinquished  all  claim  to  the  lands  withdrawn  by  \artue  of  the 
filing  of  the  map  indicating  that  route. 

The  subseqaent  acts  of  the  company  so  completely  confirm  tbe  theory 
of  abandonment  that  all  doubt  of  its  correctness  is  removed.  In  1879  it 
filed  a  second  amended  map  of  general  route  indicating  a  proposed  line 
widely  variant  from  the  abandoned  one  of  1873,  more  nearly  conform- 
ing to  the  line  of  1876,  and  along  tbe  general  route  of  final  construction. 

Following  (he  declarations  of  the  company  as  to  the  infeasibility  of 
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the  line  of  1873  and  of  its  purpose  not  to  build  on  it,  are  its  acts  begin- 
ning construction,  in  1876,  on  a  new  line,  and  definitely  locating  the 
road,  in  1884,  on  another  and  dififereut  line. 

The  road  is  now  completed  and  in  operation,  but  the  lands  withdrawn 
along  the  route  of  1873  had  not  been  restored  by  any  formal  order  of 
this  Department  to  the  public  domain  until  1879,  and  then  only  to  the 
extent  of  the  lands  that  fell  withoat  the  liaiits  adjissted  apon  the  line 
of  ld7SX*  It  will  probably  not  be  contended  that  any  such  order  was 
necessary,  but  it  will  be  conceded  that  such  restoration  would  have  been 
ipsofiicto  effected  by  the  building  of  the  road  on  a  diff'erent  route;  and 
if  that  be  true,  restoration  was  equally  effected  when  the  route  of  1873 
was  explicitly,  definitely  and  finally  abandoned.  If  the  lands  along 
that  route  were  in  a  state  of  reservation  after  1876,  they  are  in  the 
same  condition  now.  Their  status  with  resi)ect  to  the  work  of  public 
improvement  had  in  contemplation  by  Congress,  and  which  was  the 
motive  of  the  grant,  has  not  been  altered  since  that  date.  Of  these 
lands,  generally,  it  may  be  said  that  after  definite  location  they  bore 
no  relation  to  the  grant,  and  neither  did  they,  for  the  same  reason, 
after  1876. 

By  virtue  of  the  circumstance,  however,  that  the  land  in  controversy 
is  situated  near  the  common  terminus  of  the  constructed  road  and  of 
the  route  of  1873,  it  happens  that  the  limits  of  the  grant  as  adjusted 
include  it,  and  that  it  may  be  within  the  limits  of  the  withdrawal  on 
the  map  of  1873,  dependent,  as  before  stated,  upon  the  way  in  which 
the  terminal  is  drawn.  I  do  not  think  this  coincidence  affects  its 
status.  The  route  of  1873  was  abandoned,  as  a  whole,  and  the  lands 
withdrawn,  therefore,  were  released  along  its  entire  length. 

I  am  not  ad^ased  that  any  decision  has  been  rendered  here  distinctly 
in  conflict  with  the  foregoing  views  since  the  early  case  of  is^orthern 
Pacific  Eailroad  Company  r.  Pressey,  reported  in  2  L.  D.,  p.  551.  That 
case,  however,  i^roceeds  upon  the  theory,  now  exploded,  that  the  com- 
pany might  file  amended  maps  of  general  route  and  that  executive 
withdrawals  thereon  were  effective  to  reserve  the  lands  within  their 
limits.  It  does  not  appear,  furthermore,  that  the  acts  and  declarations 
of  the  company,  evidencing  its  abandonment  of  the  line  of  1873,  were 
brought  to  the  attention  of  the  Department,  since  the  subject  is  not 
discussed,  nor  even  adverted  to. 

In  the  more  recent  case  of  Northern  Pacific  Eailroad  Company  v. 
McMahon,  18  L.  D.,  435,  the  conflict  is  more  apparent  than  real.  It 
was  there  held  that  the  relinquishment  of  the  company,  filed  in  1879, 
of  all  claim  to  lands  withdrawn  on  the  map  of  1873,  cannot,  in  good 
faith,  be  invoked  against  the  company  by  the  United  States,  in  view 
of  the  decision  by  this  Department  that  the  later  withdrawal  in  1879 
was  without  authority  of  law.  But,  as  in  the  case  of  the  company 
against  Pressey,  supra^  the  question  of  abandonment  of  the  route  of 
1873  was  not  made  an  issue,  and  was  not  discussed. 
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From  the  foregoing  considerations  it  mil  be  seen  that  no  lands  were 
in  reservation  for  the  benefit  of  the  branch  line  of  the  Northern  Pacific 
Railroad  Company  after  its  abandonment,  in  1876,  of  the  route  of  1873, 
and  it  results,  therefore,  that  the  land  sought  to  be  entered  by  Morrill 
was  free  of  any  claim  of  the  company  at  the  date  of  his  alleged  settle- 
ment in  October,  1884. 

The  decision  of  your  office  is,  therefore,  reversed,  and  it  is  now 
ordered  that  a  hearing  be  directed  for  the  purpose  of  inquiry  into  the 
facts  concerning  Morrill's  settlement. 


Aylen  v.  Young  et  al. 

Motion  for  review  of  departmental  decision  of  December  28, 1895; 
21  L.  D.,  565;  denied  by  Secretary  Smith,  June  9, 1896. 


PRACTICE-NOTICE  OF  HEARING. 

Needs  v.  Hinze. 

In  oomputiug  the  period  of  notice,  given  by  personal  service,  of  a  hearing  before 
the  local  office,  the  day  on  which  service  is  made  should  be  excluded,  and  the 
time  counted  as  beginning  to  run  on  the  next  succeeding  day. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

9 J 1896.  (W.  M.  B.) 

The  petitioner  Hinze  applies,  under  Rules  83  and  84  of  Practice,  for 
an  order  directing  the  Commissioner  of  the  General  Land  Office  to 
certify  to  this  Department  the  proceedings  in  the  case  of  William 
Needs,  contestant,  v,  Conrad  Hinze,  contestee,  involving  the  latter's 
homestead  entry  No.  2178,  made  February  23, 1891,  for  the  E.  J  of  the 
NW.  i,  and  the  W.  i  of  the  NB.  i  of  Sec.  21,  T.  48  N.,  E.  9  W.,  Ash- 
land land  district,  Wisconsin. 

The  record  in  this  case  shows  that  a  hearing  was  ordered  upon  the 
charges  made  by  the  contestant  Needs  against  the  claimant  Hinze  with 
respect  to  abandonment  and  failure  on  the  part  of  said  entryman  Hinze 
to  cultivate  and  improve  the  tract  in  question  as  prescribed  by  the 
homestead  law.  It  is  further  shown  that  notice  of  such  hearing  was 
served  upon  Hinze  in  person  on  April  14, 1894,  to  the  effect  that  a 
hearing  to  consider  and  determine  the  issues  made  by  contest  affidavit 
of  Needs  had  been  ordered  and  set  for  May  14, 1894.  It  further  appears 
that  such  hearing  was  had  on  the  said  day,  at  which  the  contestant 
appeared  and  submitted  testimony  in  support  of  the  allegations  con- 
tained in  his  affidavit  of  contest;  the  contestee  failing  to  appear  thereat, 
either  in  person  or  by  attorney.  Upon  the  testimony  submitted  by 
contestant  ^contestee  submitting  none)  at  the  hearing  had  on  said  May 
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14, 1894,  the  local  ofBcers  found  in  favor  of  contestant  and  against'  con- 
testee  and  recommended  that  the  entry  of  the  latter  for  the  tract  iix 
dispute  be  canceled  on  account  of  abandonment  thereof  for  more  than 
six  months  immediately  prior  to  initiation  of  contest,  and  failure  to 
cultivate  and  improve  the  tract  as  provided  by  law. 

Ihe  defendant  Hinze  did  not  appeal  from  the  action  of  the  local 
officers,  whereupon  their  finding  was,  on  August  31, 1894,  concurred 
in  and  sustained  by  your  ofiftce. 

In'due  course  of  time  Hinze  filed  a  motion  asking  for  a  review  and 
reversal  of  your  said  office  decision,  which  said  motion  after  a  careful 
consideration  was  dismissed  upon  good  and  sufficient  grounds. 

From  the  decision  of  your  office,  dated  August  31,  and  December  1, 
1894,  canceling  entry  and  closing  case,  in  accordance  with  Eule  4S  of 
Practice,  and  dismissing  motion  for  review,  the  defendant  appealed. 

The  right  of  appeal  was  denied  appellant  under  provision  of 
amended  Rule  81  of  Practice,  which  prescribes  that  no  appeal  shall 
be  taken  from  the  action  of  your  office  ^^  affirming  the  decision  of  the 
local  officers  in  any  case  where  the  party  or  parties  adversely  affected 
thereby  shall  have  failed,  after  due  notice,  to  appeal  from  such  decision 
of  said  local  office,"  as  in  the  case  at  bar. 

The  record  shows  that  Hinze  had  such  notice  of  the  decision  of  the 
local  office. 

The  said  entryman  now  raises  the  question  of  jurisdiction  as  to  the 
authority  of  the  local  officers  to  hear  and  determine  the  case  on  May 
14, 1891,  alleging  that  such  hearing  under  Eule  7  of  Practice  could  not 
have  been  had  until  thirty  days  from  date  (April  14, 1894)  of  notice^ 
and  that  under  said  rule  the  15th,  instea<l  of  the  14th,  day  of  May  was 
the  earliest  day  on  which  said  bearing  could  have  been  held.  Upon 
that  ground  the  case  is  brought  here  upon  a  motion  asking  that  a  writ 
of  certiorari  be  issued  to  your  office  for  the  purpose  already  stated. 

As  stated,  personal  notice  was  served  on  Hinze  on  April  14, 1894, 
whereby  he  was  notified  that  a  hearing  was  set  for  May  14, 1894.  He 
absented  himself  from  the  hearing  had  on  that  day,  and  contends  that 
the  day  fixed  for  the  same  was  short  of  the  time  prescribed  by  Eule  7 
of  Practice,  for  the  reason  that  in  computing  the  thirty  days  therein 
allowed  both  the  day  on  which  notice  was  served  and  trial  day  should 
have  been  excluded,  whereas  only  one  day  had  been  left  off  in  the 
reckoning  of  said  time. 

Applicant  seems  to  be  in  error  in  regard  to  such  contention.  The 
method  of  computing  time  under  Eule  7  of  Practice  is  enounced  in 
departmental  decision  of  September  12,  1895,  in  the  case  of  Hart  v. 
Hector  (21  L.  D.,  164),  wherein  it  is  held  that  in  computing  time,  where 
notice  of  date  of  hearing  is  served  upon  a  party  thereto,  it  is  proper 
to  exclude  either  the  day  on  which  notice  is  served  or  the  day  on  which 
the  trial  is  to  take  place,  but  not  both  days.  Vide  also,  Forsyth  v» 
Warren,  62  111.,  68:  Kane  v.  Brooklyn,  114  K  Y.,  586. 
10332— VOL  22 41 
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Personal  service  on  applicant  of  notice  of  hearing  fixed  for  and  bad 
•on  May  14,  1894,  as  stated,  having  been  had  on  him  April  14, 1894,  be 
liad  the  prescribed  thirty  days  notice,  since  time  began  to  run  on  April 
15th,  and,  ander  the  rule  laid  down  in  the  cases  above  cited,  including 
the  14th  day  of  May,  1894,  it  will  be  seen  that  the  applicant  had  thirty 
'days  notice  of  time  of  hearing  exclusive  of  service  day  of  notice,  hence 
Ihe  contention  of  petitioner  that  the  local  officers  did  not  have  juris- 
tdiction  of  the  case  on  account  of  insufficient  notice  is  without  force  or 
merit. 

Furthermore  the  application  contains  no  sworn  statement  of  facts 
or  showing  whereby  it  appears  that  any  error  was  committed  by  your 
office  in  the  decision  from  which  appeal  was  taken  and  denied,  or  that 
substantial  justice  was  not  done  petitioner  in  the  decision  complained 
of.  The  application  is  based  upon  a  mere  technicality,  and  not  uix>n 
any  merit  which  the  case  may  be  supposed  to  possess,  which  would  be 
a  sufficient  ground  within  itself  for  dismissing  the  same. 

For  the  foregoing  reasons  the  application  is  denied. 


HOMESTEAD    CONTEST-SETTLEMEKT    RIGHTS. 

MYRICK  V,  Hennigh. 

Mere  personal  presence  on  public  land,  without  the  performance  of  acts  connecting 
the  claimant  \Yith  the  land,  is  not  a  settlement  within  the  meaning  of  the 
law. 

Secretary  Smith  to  the  Commissioner  of  tlie  General  Land  Office^  June 

9,  1896.  (G.  C.  R.) 

On  October  13, 1893,  George  S.  Hennigh  made  homestead  entry  of 
the  S.  i  of  the  N  W.  J  and  lots  3  and  4,  Sec.  5,  Tp.  19  N.,  R.  G  E.,  Perry, 
Oklahoma. 

On  October  28,  1893,  Fred  D.  Myrick  filed  his  affidavit  of  contest 
against  the  entry,  alleging  prior  settlement  upon  the  land. 

Hearing  was  had,  and  the  register  and  receiver  recommended  that 
the  contest  be  dismissed. 

On  appeal,  your  office,  by  decision  dated  May  2, 1395,  decided  that 
*'  the  only  issue  in  this  case  is  priority  of  settlement,"  and  that  from 
the  testimony  submitted  you  were  "  unable  to  come  to  any  satisfactory 
conclusion  as  to  which  one  of  the  parties  was  the  prior  settler."  This 
being  tbe  case,  your  office  directed  that  plaintiff  and  defendant  be 
required  to  divide  tbe  land  between  them  "  in  such  manner  as  they 
may  agree  upon,"  allowing  thirty  days  to  make  the  agreement;  that 
upon  failure  to  agree,  the  land  will  be  sold  to  the  liighest  bidder  as  in 
cases  of  simultaneous  applications  to  enter,  or,  if  the  parties  so  desire, 
they  may  settle  the  case  by  entering  into  an  agreement  by  which  one 
of  them  shall  receive  patent  for  the  whole  tract,  and  then  convey  a 
.8i)ecified  portion  of  tbe  land  to  the  other. 
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This  jadgment  does  not  appear  to  satisfy  either  party  to  the  contro- 
versy^ since  both  have  appealed,  each  insisting  that  the  evidence  taken 
at  the  hearing  gives  him  a  better  right  to  the  land. 

The  testimony  shows  the  following  state  of  facts: 

Myrick,  the  contestant,  made  the  run  from  the  Creek  line  when  the 
signal  was  given,  at  12  o'clock,  noon,  September  IG,  1893.  He  testified 
that  the  distance  from  that  line  to  the  land  is  five  miles;  that  he  rode 
a  gray  horse,  which  had  no  eqnal  in  the  crowd  for  speed,  having  had 
tbree  months  training;  that  he  ran  in  advance  of  all  others,  by  reason 
of  the  speed  of  his  horse.  He  does  not  know  how  long  it  took  him  to 
make  the  race;  he  located  on  the  southwest  corner  of  the  land,  fifty 
yards  north  of  south  line;  that  where  he  first  located,  he  could  see  all 
over  the  land,  except  about  five  acres  near  the  southwest  corner;  that 
no  one  was  there  when  he  first  located.    He  thus  describes  his  acts 

1  first,  pulled  off  my  saddle,  stopped,  and  iu  about  five  minutes  wavefl  a  man  over 
to  where  I  was,  and  which  (whom)  I  passed  on  the  road,  who  threw  me  out  aboat 
half  bushel  of  corn.  I  fed  my  horse,  and  shelled  the  balance  of  the  corn  where  I  was 
standing  ....  I  fed  the  horse  on  the  ground  ....  I  left  the  claim  about  half  an 
hour  by  sun  to  bring  my  things  out  from  where  I  left  them ;  returned  same  evening 
two  hours  after  dark;  Otis  Ritchie  came  back  with  me;  set  off  wagon  bows,  top 
side  boards,  wagon  sheet,  clothes  chest,  cooking  utensils,  bed,  and  a  little  feed; 
filept  there  that  night  (i.  e.,  16th  September),  where  I  stopped.  On  claim  next  day 
(Snnday,  September  17),  and  ran  south  and  west  lines;  staid  there  Sunday  night, 
went  to  Perry  Monday;  returned  to  land  Wednesday  (September  20).  On  Friday 
(September  22)  plowed  f^  small  patch  and  next  day  built  a  sod  house ;  that  Hennigh 
(entryman)  had  no  improvements  When  contestant  did  the  plowing;  had  then  been 
all  over  the  claim;  plowed  about  three  acres  on  October  2;  and  when  on  October  13 
Hennigh  had  made  entry,  he  (contestant)  had  three  acres  plowed,  sod  house,  and  well 
four  feet  deep  dug  second  Snnday  after  opening;  that  ho  now  (date  of  hearing)  has 
a  box  hou?e  eight  by  twelve,  cave  ten  by  twelve,  shed  sixteen  by  fifty,  fifty  acres 
plowed;  fifteen  acres  back-set;  pasture  of  fifteen  acres  enclosed  with  two  wires;  a 
pond,  and  hay  cut  and  put  up  from  eighty  acres. 

On  cross-examination  he  admitted  he  had  not  staid  on  the  land  all 
the  time,  nor  eat  all  his  meals  there;  that  ho  left  the  land  and  went  to 
Kansas  about  !N^ovember  10, 1S93;  returned  March  1, 1894;  that  he  was 
detained  in  Kansas  by  sickness.  The  following  question  was  asked 
him: 

VHiat  notice  did  yon^ive  other  than  personal  presence  that  you  were  claiming  the 
landf 
A.  I  only  claimed  the  land  which  I  then  held  down,  which  ever  it  might  be. 

He  further  admitted  that  when  he  first  got  to  the  laud  all  he  did  was 
to  feed  his  horse;  that  he  left  his  saddle,  blanket,  martingales,  and 
shelled  corn  to  hold  down  his  ''spot"  until  he  returned  with  his  wagon. 
(This  was  about  half  an  hour  before  sundown  of  September  16.) 

N.  Miller  (witness  for  Myrick)  testified  that  he  made  tlie  race  with 
Myrick,  kept  up  with  him  for  three-quarters  of  a  mile,  when  his  horse 
fell.  Myrick  then  got  three  hundred  yards  the  start,  and  kept  that 
distance  to  the  land.    This  witness  saw  no  other  person  on  the  land  as 
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he  passed  it.  Miller  says  Myrick  was  ahead  of  all  other  inen,  except 
three;  that  his  (Miller's)  horse  was  not  trained.  This  witness  testified 
that  when  Myrick  left  the  land  late  in  the  evening  of  the  16th,  he 
(Myrick)  wrote  his  name  on  a  corn  shuck,  and  left  it  on  the  ground 
under  some  corn  cobs. 

One  Dunn,  a  witness  for  Myrick,  testified  that  he  was  riding  a  mule 
in  the  race,  and  kept  company  with  Myrick  for  about  three  miles  and 
kept  in  sight  of  him  the  rest  of  the  way. 

From  all  the  testimony  it  may  be  safely  said  that  Myrick  reached  the 
land  shortly  after  twelve  o'clock;  that  he  fed  his  horse;  that  he  brought 
his  team  and  camp  outfit  to  the  land  that  night;  that  in  a  few  days  he 
built  a  sod  house;  that  he  left  the  laud  and  staid  away  from  November 
10  to  March  1  (two  months  and  twenty  days);  that  his  absence  was 
excusable  by  reason  of  sickness;  that  he  returned  to  the  land,  built  a 
small  house,  improved  the  land,  and  continuously  resided  there.  He  is 
mistaken,  however,  in  saying  he  distanced  all  others.  At  least  three 
men  kept  up  with  him ;  and  his  trained  horse  went  but  little  faster  than 
Dunn's  mule. 

Hennigh,  the  eutrymau,  testified  that  he  made  the  race;  that  he  also 
rode  a  trained  horse;  went  due  west  of  Creek  line,  and  reached  the 
land  "  about  eleven  minutes  after  twelve ; "  that  he  first  "  stuck  a  stake" 
that  he  carried  with  him;  that  this  stake  was  three  feet  long,  his  name 
written  thereon ;  put  a  flag  on  the  stake,  and  put  his  hat  on  the  stake 
and  tied  it  fast.  In  about  half  an  hour  from  that  time,  his  brother 
came  with  a  wagon,  gave  him  a  spado  with  which  he  dug  some  holes 
(one  of  which  was  for  a  well),  set  up  the  wagon  bow,  and  stretched  a 
quilt  over  it ;  that  he  saw  no  other  person  on  the  land  except  his  brother, 
who  located  on  the  west  part  of  it;  saw  other  men  located  on  surround- 
ing lands;  did  nothing  further  that  day  but  look  for  lines  and  corner- 
stones; that  this  settlement  was  made  about  one  hundred  and  fifty 
yards  west  of  east  line,  and  about  sixty  rods  north  of  south  line;  staid 
on  land  that  night  (September  16)  with  three  of  his  brothers,  liad  his 
team  and  camp  outfit,  and  saw  no  one  on  land  but  his  brothers;  staid 
till  noon  of  September  17,  and  did  some  breaking  on  west  side  and 
some  on  east  side  of  claim,  two  furrows  thirty  yards  long  and  some 
short  furrows;  three  brothers  were  with  him  when  he  did  the  breaking. 
Left  at  noon  of  September  17,  and  nothing  was  done  at  place  where 
Myrick  is  alleged  to  have  settled;  went  to  Perry  to  file,  and  returned 
September  21,  staid  there  that  night,  looked  over  land,  left  next  morn- 
ing, and  returned  again  October  6,  and  did  more  plowing;  that  he  then 
saw  for  the  first  time  a  sod  pen  and  a  little  plowing;  that  this  plowing 
ran  across  the  plowing  done  by  him  (Hennigh).  Went  back  to  Perry 
to  file  and  returned  again  October  19;  that  he  then  cut  and  hauled 
logs,  and  built  the  walls  of  a  house;  slept,  cooked,  and  ate  on  claim 
while  doing  this  work,  and  on  October  28,  went  to  Kansas,  where  his 
father  lived,  to  get  furniture  for  his  house  and  money  to  complete  it; 
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returned  to  land  November  28,  1893,  bringing  stove,  cooking  utensils^ 
bed,  etc. ;  pat  the  roof  ou  his  house,  plastered  it,  moved  in,  and  has 
lived  there  continuously  ever  since;  has  twenty  acres  broken;  stable; 
corn  crib;  well;  orchard  of  thirty  trees;  small  fruits,  berries,  grapes, 
etc.;  nineteen  acres  in  crop;  good  garden;  raised  two  hundred  and 
twenty-five  bushels  of  corn ;  improvements  worth  $150.  His  testimony 
is  substantially  corroborated,  as  to  his  settlement,  residence  and 
improvements. 

While  the  testimony  of  both  parties  is  corroborated,  it  is  difficult  to 
understand  why  neither  should  have  seen  the  other  on  the  day  they 
reached  the  land,  each  is  seemingly  positive  that  the  other  was  not 
there.  Assuming  that  they  reached  the  laud  at  the  same  time,  the 
issue  is  narrowed  down  to  the  acts  of  settlement  first  made  by  each. 
Myrick,  unfortunately,  did  nothing  on  the  land  the  first  afternoon  but 
feed  his  horse.  He  did  no  specific  act  to  give  notice  to  others  that  he 
i I. tended  to  settle.  He  put  up  no  flag,  dug  no  holes,  and  made  no 
improvements  whatever;  and  it  was  not  until  two  hours  after  nightfall 
of  the  day  of  the  opening  that  he  had  his  camp  outfit  there.  In  the 
meantime,  Hennigh,  the  entryman,  who  appeared  upon  the  land  about 
the  same  time,  immediately  set  a  stake  on  which  was  a  flag,  and  dug 
some  holes  and  started  a  well. 

Settlement  upon  the  public  land  is  not  aifected  by  merely  going  upon 
the  land;  there  must  be  something  done  to  indicate  that  the  party 
intends  to  take  the  land;  and,  although  one  may  in  fact  precede 
another  to  a  tract  of  public  land,  intending  to  enter  the  same  under 
the  public  land  laws,  yet  if  he  postpones  the  i^erformance  of  some 
definite  act  of  settlement  sufficient  to  give  notice  thereof  to  passers  by, 
until  after  a  later  comer  reaches  the  land  and  performs  such  acts  of 
settlement,  it  can  not  be  held  that  he  has  made  the  prior  settlement; 
for,  as  before  seen,  mere'  personal  presence,  without  the  performance  of 
some  acts  connecting  the  person  with  the  land,  is  not  a  settlement 
within  the  meaning  of  the  statute.  Hurt  v.  Griffin,  17  L.  D.,  162^ 
Strutz  r.  Crabb,  19  L.  D.,  122. 

The  issue  in  this  case  is  as  to  who  made  the  first  settlement.  From 
what  is  above  seen,  in  the  rather  lengthy  recital  of  the  facts,  that 
issue  must  be  decided  in  favor  of  Hennigh.  His  entry  will,  therefore, 
remain  intact  and  the  contest  will  be  dismissed. 

The  decision  api)ealed  from  is  accordingly  reversed. 
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SETTLEMENT  RIGHTS-  ADVERSE  CLAIMS. 

Shook  t.  Douglas. 

A  settlement  claim  acquired  with  the  knowledge  of,  and  nnder  an  agreement  with 
an  aclTerse  claimant,  is  entitled  to  recognition  as  against  the  subsequent  claim 
of  said  adverse  claimant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

P,  1896.  (£.  B.,  Jr.) 

I  have  considered  the  case  of  Marion  F.  Shook  v,  John  Douglas,  on 
appeal  trom  your  oDice  decision  of  March  20,  1895,  holding  Douglai}^ 
homestead  entry,  No.  3035,  Humboldt,  California,  land  district,  for  the 
N.  J  of  the  NB.  J,  and  the  E.  J  of  the  N  W.  J  of  Sec.  8,  T.  3  N.,  R.  3  E., 
H.  M.,  subject  to  the  prior  right  of  Shook  as  to  said  N.  ^  of  the  NE.  \. 

I  find  the  material  facts  to  be  substantially  as  set  out  in  said  decision. 
Douglas  established  his  residence  upon  the  NE.  J  of  the  NW.  J  of  the 
section  while  the  land  was  unsurveyed  and  long  prior  to  the  settlement 
of  Perrine's  father-in-law  to  whose  possessory  rights  Shook,  step-son  of 
the  latter,  succeeded  by  purchase  in  1879.  The  testimony  adduced  at 
the  hearing  duly  had  between  the  parties  in  October,  1892,  shows  that 
in  1877  Douglas  agreed  with  Perrine  that  the  former  should  hold  and 
occupy  the  land  lying  west  of  a  line  running  north  and  south  through 
a  large  rock  near  the  center  of  the  NW.  J  of  the  NE.  \  of  the  section 
and  that  the  latter  should  likewise  take  the  land  lying  east  of  such 
line,  and  that  later — about  1884 — Douglas  and  Shook  agreed  upon  a 
divisional  line  some  distance  to  the  westward  of  the  flxst  line.  This 
later  line,  as  was  subsequently  disclosed  by  the  government  survey  in 
the  summer  of  1891,  was  only  a  few  rods  east  of  the  north  and  south 
center  line  of  the  section  and  left  most  of  the  land  in  controversy  in 
possession  of  Shook. 

Shook  having  settled  upon  and  claimed  the  land  in  controversy  with 
the  knowledge  and  consent  of  Douglas,  and  under  an  ngteemeut 
between  them,  and  having,  as  appears  from  the  record,  i)resented  his 
application  therefor  on  the  same  day  Douglas  made  his  entry,  and 
within  three  months  after  the  filing  of  the  plat  of  survey  in  the  local 
office,  Douglas  will  not  be  permitted  now  to  repudiate  the  agreement 
and  enter  the  land  in  the  face  of  Shook's  adverse  claim.  The  case  of 
Walters  r.  Minter  (17  L.  D.,  187)  is  directly  in  point  and  supports  the 
view  1  have  just  expressed.    Said  decision  is  affirmed. 
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TIMBER  XulND  CONTEST— CHARACTER  OF  L.AND. 

•ToHNsoN  t?.  MacMillan. 

The  act  of  Jane  3,  1878,  pruvides  for  the  disposition  of  lands  that  are  not,  at  the 
time  of  sale,  fit  for  cultivation  on  account  of  the  timber  thereon. 

SecreUiry  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

9y  1896.  (W.  M.  W.) 

I  have  considered  the  case  of  Oscar  L.  Johnson  v.  Willis  M.  MacMil- 
lan, on  the  appeal  of  the  former  from  your  office  decision  of  June  5, 
1895,  dismissing  his  protest  against  the  timber  land  application  of  said 
3IacMillan  for  lots  9  and  10  and  the  N.  i  of  the  SE.  J  of  Sec.  30,  T.  23, 
E.  17  W,,  San  Francisco,  California,  land  district. 

The  record  shows  that  on  April  1,  1891,  Willis  M.  MacMillan  filed  in 
the  local  land  office  at  San  Francisco,  California,  his  sworn  statement  to 
purchase  the  land  involved  under  the  act  of  June  3, 1878  (20  Stat.,  89)^ 

MacMillan  gave  notice  of  making  proof,  and  on  July  7, 1891,  one 
George  C.  Johnson  filed  a  protest,  alleging  that  the  land  was  agricul- 
tural in  character. 

A  hearing  was  had,  and  upon  the  evidence  submitted  the  local  offi- 
cers found  the  tract  to  be  timber  in  character  within  the  meaning  of 
the  act  of  June  3, 1878.  On  appeals  by  said  Johnson  from  the  local 
officers'  decision  and  your  office  decision,  the  finding  of  the  local  offi- 
cers was  sustained  by  your  office  and  the  Department,  and  the  case 
closed  June  18, 1884. 

On  July  23,  1891,  Oscar  L.  Johnson  filed  an  affidavit  and  his  appli- 
cation to  contest  the  right  of  MacMillan  to  enter  said  land  under  the 
act  of  June  3,  1878,  alleging  that  said  lands 

are  agricultural  iu  character,  of  good  soil,  aud  will,  when  the  timber  is  removed 
therefrom,  produce  good  crops  such  as  are  raised  in  California,  and  that  the  said 
land  is  not  of  such  character  as  is  subject  to  entry  under  the  act  of  June  3,  1878. 

This  affidavit  was  with  the  record  when  your  office  by  its  letter  "  G'^ 
of  June  18, 1894,  closed  the  case  of  George  G.  Johnson  v.  said  MacMil- 
lan.   In  said  letter  <<  G'^  it  was  stated  that : 

Oscar  L.  Johnson's  affidavit  and  application  to  contest  MacMillan's  claim  must- 
now  be  given  proper  attention,  and  is  hereby  returned  for  due  action  thereon  by  you. 
The  record  in  the  above  entitled  case  (of  George  C.  Johnson),  or  any  part  thereof 
which  yon  may  require,  will  be  returned  on  your  request. 

Thereupon,  the  local  officers  ordered  a  hearing  on  the  affidavit  of 
Oscar  L.  .Johnson  to  determine  the  character  of  the  land  involved. 

On  January  16,  1895,  the  local  officers  recommended  that  Oscar  L^ 
Johnson's  contest  be  dismissed. 

Johnson  api>ealed  to  your  office. 

On  June  5, 1895,  your  office  dismissed  Johnson's  protest,  and  directed 
that  upon  such  decision  becoming  final  that  ^^MiicMillan's  final  proof 
will  be  accepte<l,  and  he  will  be  allowed  to  enter  the  land.'' 

Johnson  appealed. 
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MacMillan  filed  a  motion  for  review  of  your  office  decision,  on  the 
groand  that  no  right  of  appeal  should  have  been  allowed  Johnson. 

On  Augiist  30,  1895,  said  motion  \ras  denied  by  your  office. 

The  third  specification  of  error  assigneil  in  appellant's  appeal  is  as 
follows : 

The  Hou.  Commissioner  erred  in  raling  that  the  evidence  submitted  in  this  ca«e 
shows  the  land  to  be  subject  to  entry  under  the  act  of  Jnne  3,  1878. 

At  the  time  set  for  trial  Johnson  filed  a  motion  for  a  commission  to 
take  the  depositions  of  five  witnesses  who  were  not  present,  but  if  they 
bad  been  present  would  testify  that  the  land  is  chiefiy  valuable  as 
agricultural  land,  and  if  cleared  of  its  timber  good  paying  crops,  such 
as  are  ordinarily  raised  in  California,  could  be  raised  on  it,  and  an 
ordinary  man  could  make  a  good  living  for  himself  and  family  on  it 
This  motion  was  granted  by  the  local  officers. 

If  the  case  can  proi)erly  be  determined  on  the  evidence  inti'oduced 
in  this  case  without  considering  the  evidence  in  the  George  C.  Johnson 
case,  it  will  be  unnecessary  to  pass  on  or  discuss  the  other  questions 
presented  by  the  appeal,  for  the  reason  that  if  any  error  was  committed 
by  your  office  in  passing  on  the  other  points  decided,  it  would  be  error 
without  )>rejudice. 

The  receiver  of  the  local  office  testified  that  Johnson  oii'ered  to  file 
his  homestead  application  for  the  laud  in  controversy  and  tendered  the 
filing  fee,  which  was  rejected. 

Johnson  was  called  as  a  witness  on  his  own  behalf,  and  testified  that 
he  commenced  the  contest  in  good  faith.  That  he  had  been  over  every 
subdivision  of  the  land  in  question.  That  he  lived  in  a  half  mile  of  it, 
and  had  lived  there  four  years.  That  the  land  was  valuable  for  agricul- 
tural purposes.  That  the  land  would  be  susceptible  of  cultivation  it' 
the  timber  standing  upon  it  were  removed.  The  register  asked  him : 
'•Of  the  one  hundred  and  sixty  acres  involved  in  this  contest  how  much 
of  it  is  timber  now  growing  upon  t "  Thereupon  the  record  shows  that : 
"Counsel  admits  for  Johnson  that  it  is  all  covered  with  timber."  He 
further  testified  that  said  laud  was  covered  with  redwood,  fir  and  oak 
timber.  That  the  redwood  and  fir  trees  average  about  four  feet  in 
diameter  and  the  oak  trees  about  one  foot  in  diameter. 

The  admission  that  the  tract  is  all  covered  with  limber  is  in  its  nature 
conclusive  as  against  Johnson  as  to  the  fact  admitted,  and  the  same  is 
true  respecting  his  evidence  as  to  the  character  of  such  timber  and  the 
size  of  the  trees  growing  on  the  land. 

In  United  States  r.  Budd,  144  U.  S.,  155-167,  involving  the  con- 
struction of  the  timber  and  stone  act  of  June  3,  1878,  the  supreme 
court  uses  this  language: 

m 

Lands  are  not  excluded  from  the  scope  of  the  act  because  in  the  future,  by  large 
ex]>cuditures  of  money  and  labor,  they  may  be  rendered  suitable  for  cultivation.  It 
is  enough  that  at  the  time  of  the  purchase  they  are  not,  in  their  then  condition,  fit 
therefor.  The  statute  does  not  refer  to  the  probabilities  of  the  future,  but  to  the 
facts  of  the  i)resent. 
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The  rule  announced  in  the  Budd  case  has  been  followed  by  the 
Department.  See  Kelly  t?.  Ogan,  15  L.  D.,  564;  Gllmore  r.  Simpson, 
16  L.  D.,  546;  Robert  v.  Brownell,  18  L.  D.,  216,  and  Gibson  v.  Smith, 
Id.,  249.  In  the  latter  case  it  was  held  that  the  word  <<  timber"  as 
used  in  the  act  of  June  3, 1878,  refers  to  such  trees  as  are  valuable  for 
commercial  purposes.  The  timber  on  the  land  involved  testified  to  by 
Johnson  is  certainly  valuable  for  commercial  purposes. 

For  these  reasons  your  office  decision  appealed  from  is  affirmed. 


McLean  v.  Union  Pacific  Ey.  Oo. 

Motion  for  review  of  departmental  decision  of  February  21,  1896,  22 
L.  D.,  227,  denied  by  Secretary  Smith,  June  9,  1896* 


TOWN  LOT— SETTLEMENT  RIGHT— TRANSFEREE. 

Della  Brown  et  al. 

The  poesessory  right  acqaired  by  tbe  first  occupant  of  a  town  lot  is  a  proper  subject 
of  sale  and  transfer,  and  the  delivery  of  actual  possession  to  the  ijurchaser, 
before  the  prior  occupant  leaves  tbe  lot,  renders  the  date  of  his  occnpanc}'- 
available  to  the  purchaser  if  he  continues  his  occupancy  until  the  date  of  tbe 
townsite  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

9,  1896.  (C.  J.  W.) 

On  November  3, 1893,  Delia  Brown  filed  her  application  before  town- 
site  board  No.  8,  for  a  deed  to  lot  17,  block  24,  Perry,  Oklahoma, 
alleging  that  she  was  the  first  occupant  of  the  lot,  and  that  she  had 
made  valuable  improvemeuts  on  it.  On  the  same  day  Mary  Patterson 
filed  her  application  for  deed  to  this  lot,  alleging  that  she  purchased 
the  possessory  right  of  J.  P.  Jones  to  the  same,  and  that  since  said 
purchase  she  has  been  an  occupant  thereof,  and  had  made  valuable 
improvements. 

On  November  15,  1893,  Alexander  M.  McElhiiuiey  filed  his  applica- 
tion for  a  deed  to  said  lot,  alleging  that  he  took  possession  of  it  on 
September  10,  1893,  and  that  he  was  an  occupant  thereof. 

Perry  Priugle  and  Alice  Pi.  Lionberger,  after  filing  applications  made 
default  at  the  time  of  the  hearing,  and  have  ceased  to  be  parties  to  the 
controversy. 

The  contest  at  the  hearing  was  between  Delia  Brown,  Mary  Patter- 
son and  Alexander  M.  McElhinncy,  at  which  hearing  some  forty  wit- 
nesses testified,  their  testimony  covering  over  three  hundred  tyi)e- 
written  pages,  and  forming  altogether  a  mass  of  badly  conflicting 
testimony,  much  of  which  is  immaterial.  That  it  is  difficult  to  extract 
certain  truth  from  it,  is  indicated  by  the  fact  that  each  member  of  the 


650  DECISIONS   RELATING   TO   THE   PUBLIC    LANDa 

board  was  led  to  a  differeut  conclusion  by  it,  as  to  who  was  the  first 
occupant  of  the  lot.  One  member  of  said  board  found  that  Delia 
Brown  reached  it  first;  another  that  Mary  Patterson  was  first,  and  the 
third  that  McElhinney  was  the  first  occupant.  Each  of  the  applicants 
appealed  from  the  decisions  which  were  adverse  to  them,  and  said 
appeals  were  considered  together  by  your  ofiice  on  September  3, 1895, 
and  the  conclusion  reached,  that  a  preponderance  of  the  evidence 
showed  that  John  P.  Jones  was  the  first  to  occupy  and  stake  the  lot; 
that  he  transferred  liis  possession  and  right  to  Mrs.  Patterson  on  the 
afternoon  of  September  16, 1893,  and  that  she  has  continued  the  occn> 
pancy,  has  improved  the  lot,  and  is  entitled  to  a  deed  for  it.  From 
this  decision  Alexander  M.  McElhinney  and  Delia  Brown  have  each 
appealed. 

Delia  Brown  insists  that  it  was  error  not  to  find  that  by  a  prepon- 
derance of  the  testimony,  she  is  shown  to  have  been  the  first  occupant 
of  the  lot,  and  McElhinney  insisting  that  it  was  error  not  to  find  that 
he  was  first.  Each  of  the  appeals  contains  the  allegation,  that  it  was 
error  to  hold  that  Jones  transferred,  or  could  transfer,  his  occupancy 
and  possession  to  Mrs.  Patterson,  and  that  she  thereby  got  the  benefit 
of  his  occupancy.  The  appeals  therefore  present  two  grounds  of 
error,^-one  being  an  error  of  fact,  and  the  other  an  error  of  law.  These 
will  be  considered  in  the  order  stated. 

After  considering  the  theories  of  the  evidence  presented  in  the 
opinions  of  the  difierent  members  of  the  board,  as  well  as  the  theories 
presented  in  the  arguments  of  counsel,  in  connection  with  the  record 
itself,  I  am  led  to  concur  with  your  office  in  finding  that  Jones  was  the 
first  person  who  occupied  and  staked  the  lot  in  question  on  the  day  of 
the  opening,  and  that  he  transferred  his  possession  of  the  same  soon 
afterwards,  on  the  evening  of  that  day  to  Mrs.  Patterson. 

The  remaining  question  is,  Did  the  transfer  of  his  possession  to  Mrs. 
Patterson,  for  a  valuable  consideration,  permit  her  to  tack  his  prior 
possession  to  her  subsequent  possession,  so  as  to  give  her  the  benefit 
of  it,  as  between  herself  and  one  who  claims  to  have  come  upon  the 
lot,  before  the  transfer  was  eftected.  It  is  insisted  in  the  first  place 
that  Jones  had  nothing  to  sell  or  transfer,  and  in  the  second  place  that 
the  written  evidence  of  the  transfer  on  the  back  of  Jones'  booth  certifi- 
cate is  inadmissible,  because  not  acknowledged  before  a  proper  officer. 
Jones  seems  to  have  been  a  qualified  lot  occui)ant,  and  the  evidence 
shows  that  he  made  the  run  from  the  line  on  the  day  of  opening,  start- 
ing with  others  at  the  proper  time,  and  that  he  reached  and  staked  this 
lot,  while  it  was  yet  unoccupied,  and  that  he  was  upon  it  in  person 
with  his  horse  and  saddle  when  Mrs.  Patterson  reached  it,  and  proposed 
to  buy  him  out. 

In  my  opinion  he  had  initiated  a  settlement  upon  the  lot,  wliich 
being  maintained  until  the  time  of  tlie  townsite  entry  embracing  it, 
would  have  entitled  him  to  a  def  d,  and  he  thereby  acquired  such  a  con- 
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tingeut  interest  in  the  lot,  as  might  lawfully  be  made  the  subject  of 
sale  or  transfer.  Yoar  office  properly  held  that  it  was  not  necessary  to 
determine,  whether  the  writing  on  the  booth  certificate  offered  to  prove 
the  transfer  from  Jones  to  Mrs.  Patterson,  was  admissible  or  not, — the 
fact  being  one  which  coald  as  well  be  established  by  parol  as  by 
written  evidence.  Jones  testified  orally  to  the  sale  and  transfer  of  his 
possession  and  to  the  receipt  of  the  money  paid  him  in  consideration 
of  the  same. 

Settlement  rights  under  homestead  laws  are  distinguishable  from 
such  rights  where  the  settlement  is  made  upon  a  town  lot.  The  sale  of 
the  improvements  of  a  prior  homestead  settler  does  not  make  his  date 
of  settlement  available  to  his  vendee,  for  the  reason  that  the  establish- 
ment of  personal  residence,  within  a  prescribed  time,  and  the  mainte- 
nance of  such  residence  for  a  prescribed  period,  are  required  under  the 
homestead  laws.  The  reason  for  this  rule  does  not  apply  to  settlement 
on  or  occupancy  of  town  lots,  under  the  townsite  laws,  nor  does  the 
rule  itself.  The  sale  of  his  evidences  of  settlement  by  a  first  occupant 
of  a  town  lot,  and  the  delivery  of  actual  possession  of  such  lot  to  the 
purchaser,  before  the  first  occupant  leaves  it,  renders  the  date  of  his 
occupancy  available  to  the  purchaser,  who  continues  the  occupancy 
until  the  date  of  the  townsite  entry. 

Your  office  decision  is  accordingly  affirmed. 


SOLDIER'S    ADDITIONAL.    HOMESTEAD— 8ECTIOX    7,   ACT   OF    MARCH   8, 

1801. 

Welch  v.  Peteb  et  al. 

The  purchaser  of  a  soldier's  additional  homestead  right  in  entitled  to  the  benefit  of 
the  confirmatory  provisions  of  section  7,  act  of  March  3,  1891. 

Secretary  Sniith  to  the  Commissioner  of  the  General  Land  Office^  June 

.9,  1896.  (C.  J.  W.) 

On  August  31,  1887,  Matthew  B.  North  made  soldier's  additional 
homestead  entry,  No.  36G1,  F.  C.  1329,  for  the  N.  J  SE.  i  and  lot  4  Sec. 
20,  T.  62  N.,  R.  14  W.,  based  on  certificate  of  right  issued  by  your 
oflBce  in  North's  name  on  September  12, 1878.  By  letter  '*  C  "  of  Decem- 
ber 28, 1889,  your  office  held  said  entry  for  cancellation,  because  based 
on  military  service  performed  in  the  Missouri  Home  Guard.  Assignees 
of  North  appealed  to  the  Department, 

On  April  8th,  1890,  William  Welch  filed  his  application  to  enter  the 
land  in  dispute,  Trhich  was  rejected  by  the  local  officers  for  conflict 
with  North's  entry,  and  Welch  appealed  to  your  office.  Your  office 
without  acting  on  said  appeal  forwarded  it  to  this  Department  for 
consideration  in  connection  with   North's  appeal,  but  no  notice  was 
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taken  of  it  in  the  decision  rendered  here,  as  it  was  not  covered  by  the 
appeal  from  your  office.  In  said  decision  rendered  June  16, 1892,  it  was 
hehl  that  the  soldier's  additional  homestead  entry  in  the  name  of  Mat- 
thew B.  North  was  confirm^  by  the  7th  section  of  the  act  of  March  3, 
1891  (26  Stat,  1095).  A  motion  for  review  of  said  decision  was  duly 
file<l  and  allowed,  and  on  June  2,  1893,  on  review  of  the  same,  said 
decision  was  reversed  and  recalled,  and  it  was  held  that  said  entry, 
made  in  the  name  of  said  North  was  not  covered  by  the  confirmatory 
provisions  of  section  7,  act  of  March  3,  1S91,  supra. 

In  promulgating  the  decision  of  June  16,  1892,  your  office  affirmed 
the  action  of  the  local  officers  in  rejecting  Welch's  applicatiou,  but  in 
the  notice  to  Welch's  attorney  it  was  simply  stated  that  action  had 
been  taken  in  his  case  by  promulgating  departmental  decision  of  June 
16, 1892.  This  was  by  letter  "G"  of  your  office  of  July  7, 1892,  and 
seems  to  have  led  to  the  filing  of  the  motion  for  re\'iew  of  departmental 
decision  of  June  16, 1892,  which  resulted  in  the  reversal  of  the  same,  and 
the  cancellation  of  North's  entry.  (16  L.  D.,  484.)  This  last  decision 
was  promulgated  by  your  office  letter  "  C  "  of  July  6, 1893,  in  which  the 
local  officers  were  directed  to  advise  the  parties  interested  in  the  entry 
of  North  that  thirty  days  from  said  notice  would  be  allowed  in  which 
they  might  take  action  under  the  act  of  March  3, 1893  (27  Stat.,  593), 
and  in  a  letter  of  same  date  Welch's  attorneys  were  advised  that  his 
application  could  not  be  considered  until  the  expiration  of  said  thirty 
days. 

The  transferees  of  North  filed  application  in  the  local  office  to  pur- 
chase June  5,  1893,  upon  which  action  had  been  suspended  until  your 
office  letter  "C"  of  July  6,  1893,  was  received,  when  the  same  was 
allowed,  and  cash  entry  12440  made,  dated  July  12, 1893.  Your  office 
letter  ''0"  of  Januaiy  24, 1894,  held  said  entry  to  be  regular,  and  that 
the  same  would  be  approved  for  patent  after  thirty  days,  which  was 
allowed  Welch  and  his  attorney  to  take  action. 

February  24, 1894,  attorneys  for  Welch  filed  in  your  office  motion  for 
review  and  reconsideration  of  your  office  decisions  of  July  7, 1892,  and 
January  24, 1894,  affecting  said  tracts.  On  May  4,  1894,  your  office 
reversed  said  decisions,  and  held  that  action  taken  by  your  office  under 
departmental  decision  of  June  16,  1892,  including  the  affirmance  of  the 
action  of  the  local  officers  in  rejecting  Welch's  application,  was  made 
void  and  of  no  effect  by  the  reversal  and  recalling  of  said  decision,  and 
left  Welch's  application  in  the  status  of  being  then  before  your  office 
on  the  ai)peal  of  Welch  from  the  action  of  the  local  officers  in  rejecting 
it,  and  further  that  Welch's  ai)plication  appearing  to  be  regular,  his 
rights  under  said  application  were  sui)erior  to  those  of  North's  trans- 
ferees. Whereuix)n  your  office  held  cash  entry  No.  12440,  for  cancella- 
tion as  to  N.  i  SE.  i  Sec.  20,  T.  62  N.,  li.  14  W.,  and  that  Welch  would 
be  allowed  to  make  entrv  for  the  same. 

On   July  15,  1894,  Douglas  A.  Petre   and   Eobert  F.  Fitzgerald, 
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assignees,  filed  tlieir  appeal  from  said  office  decision  of  May  4, 1894,  in 
which  they  make  the  following  specification  of  errors: 

1.  It  was  error  to  hold  that  tbo  conteutiou  of  Welch,  that  he  was  not  notified  of 
departmental  decision  of  June  16,  1892,  bnt  only  of  the  promulgation  of  said  deci- 
sion, is  sustained  by  the  records  of  the  Commissioner's  office. 

2.  In  holding  that  Welch*s  application  had  the  present  status  of  being  before  your 
office  on  the  appeal  from  its  rejection  by  the  local  officers. 

3.  In  holding  that  his  rights  under  his  application  were  superior  to  those  of  North's  . 
transferees. 

4.  In  not  holding  that  the  transferees  of  North  had  the  right  to  purchase  the  tract 
covered  by  North's  former  entry  under  the  provisions  of  the  act  of  March  3, 1893. 

5.  In  holding  cash  entry  12440  for  cancellation. 

The  foregoing  statement  of  facts  indicates  the  steps  heretofore  taken 
in  the  litigation  between  the  parties. 

In  the  light  of  recent  adjudications  by  the  highest  courts,  it  is  not 
deemed  necessary  to  consider  the  grounds  of  error  set  out  in  the 
present  appeal. 

When  this  case  was  first  before  the  Department  on  appeal  from  your 
office,  June  16, 1892,  (Letter-press  copy  book,  No.  246,  page  341),  it  was 
then  held  that  the  entry  in  question  having  been  made  by  Xorth  August 
31, 1887,  and  sold  after  said  entry,  before  March  1, 1888,  to  parties  wha 
were  guilty  of  no  fraud,  should  be  confirmed  under  the  7th  section  of 
the  act  of  March  3, 1891  (26  Stat.,  1095),  the  transfer  of  the  same  naving 
been  made  when  there  was  no  adverse  claim.    It  was  then  said, 

The  applicants  have  furnished  an  abstract  of  title,  duly  certified,  showing  the 
Conveyance  of  said  tract,  and  who  are  the  present  owners  thereof;  they  have  also 
furnished  affidavits  that  the  tract  has  not  been  reconveyed  to  the  eutryman,  and 
that  they  are  bona  fide  parchasers.  Yon  will  therefore  issue  a  patent  on  the  entry  in 
question. 

This  decision,  after  its  promulgation,  was  recalled  by  the  Depart- 
ment and  reversed  in  the  case  of  Cleveland  v.  North  et  aL  (16  L.  D., 
484>,  in  which  the  cancellation  of  the  entry  was  onlered,  for  the  reason 
as  stated  that  the  sale  of  a  soldier's  additional  homestead  right  was 
illegal  and  such  purchaser  is  not  entitled  to  the  benefit  of  the  confirma- 
tory provisions  of  the  act  of  March  3, 189J.  This  later  decision  i^  now 
under  review,  and  the  case  may  be  regarded  as  open.  The  sux)reme 
court  in  the  recent  case  of  Alfred  F.  Webster  r.  Milo  J.  Luther  and 
Louis  Boucbleau  (163  U.  S.,)  has  distinctly  and  plainly  held  that  the 
soldier's  right  to  additional  homestead,  is  assignable  and  transferable 
under  the  statute,  and  this  notwithstanding  the  practice  may  have  been 
difierent  under  the  Land  Department.  It  is  therefore  apparent  that 
the  decision  of  the  16th  of  June,  1892,  announced  properly  the  law  of 
the  case,  as  it  was  then  and  is  now,  and  should  not  have  been  disturbed. 
The  case  being  open  and  the  assignees  still  applicants  for  the  confirma- 
tion of  said  entry,  it  is  held  that  the  application  of  Welch  to  make 
entry  was  properly  denied,  and  that  the  entry  stand  confirmed  and 
patent  issue  in  accordance  with  said  decision  of  16th  of  June,  1892. 
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^WAGOX    ROAD    GRANT— WITHDIIA>VAL«— SETTLEMENT— ENTRY— SELEC- 
TION. 

Willamette  Valley  and  Cascade  Mt.  Wagon   Road  Co.  v. 

Bbuneb. 

While  no  rights  are  acquired  as  against  the  government  by  settlement  on  land  with- 
drawn in  aid  of  a  congressional  grant,  and  entries  of  lands  so  reserved  shoald 
not  be  allowed,  yet,  under  the  withdrawal  for  the  benefit  of  this  grant  whereki 
no  rights  to  speciiic  tracts  are  acqaired  prior  to  selection,  and  entries  or  filings 
have  been  allowed,  based  on  settlement  prior  to  selection,  in  violation  of  said 
withdrawal,  the  Department  may,  in  Its  exercise  of  its  supervisory  authority, 
require  the  selection  of  other  tracts,  if  it  appears  that  the  grant  can  be  fully 
satisfied  from  the  remaining  lands;  and  to  this  end  entries  or  filings  of  such 
character  may  be  suspended  to  await  the  adjustment  of  the  grant. 

The  departmental  order,  given  in  the  case  of  Peter  Clemons  against  said  company, 
directing  the  cancellation  of  all  entries  allowed  after  said  withdrawal,  is  accord- 
ingly modified. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 

ry,  J696\  (F.  W.  C.) 

I  have  considered  the  appeal  by  the  Willamette  Valley  and  Cascade 
Mountain  Wagon  Koad  Co.,  from  yoar  office  decision  of  December  18, 
1894,  dismissing  its  protest  against  the  final  proof  tendered  by  Philip 
Bmner  upon  his  homestead  entry  covering  lots  1,  2  and  3,  Sec.  31,  T. 
22  S.,  K.  32^  E.,  Burns  land  district,  Oregon. 

These  tracts  are  within  the  limits  of  the  withdrawal  ordered  by  your 
office  letter  of  July  10,  1874,  on  account  of  the  grant  made  by  the  act 
of  July  5, 186G  (14  Stat.,  89),  under  which  said  company  claims,  which 
order  was  received  at  the  local  office  August  G,  1874,  and  it  is  on  account 
of  this  reservation  that  the  company's  protest  is  based. 

The  land  was  free  from  claim,  so  far  as  the  record  shows,  at  the  date 
of  withdrawal,  but  on  November  20,  1889,  the  local  officers  permitted 
Bruner  to  make  homestead  entry  of  the  land. 

Prior  to  said  date,  to  wit,  on  July  17, 1884,  the  company  had  made 
selection  of  this  laud. 

Bruner  made  proof  upon  his  entry,  after  due  notice  by  publication, 
in  which  it  was  shown  that  he  settled  on  the  land  March  1, 1884,  and 
has  since  continuously  resided  thereon  and  improved  the  land. 

Your  office  decision  held  that  because  Bruner  had  shown  settlement 
prior  to  the  company's  selection,  that  a  valid  claim  was  initiated 
thereby  that  was  a  bar  to  the  company's  selection. 

This  case  is  governed  by  the  principles  announced  by  this  Depart- 
ment in  the  case  of  said  company  against  Hagan  (20  L.  D.,  259), 
wherein  it  was  held  (syllabus) : 

No  rights  eitlier  legal  or  equitable  as  a;<ainst  the  grantee  can  be  acquired  by 
settlement  on,  or  entry  of  lands  withdrawn  by  executive  authority  in  aid  of  a  con* 
gressional  grant;  and  the  failure  of  a  grantee  in  such  case  to  respond  to  the  pub- 
lished notice  of  a  settler's  intention  to  submit  final  proof,  can  not  operate  to  defeat 
the  grantee's  right  of  selection. 
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Under  this  decision  Bruner's  entry  would  of  necessity  be  canceled,  as 
was  directed  in  the  case  of  Peter  demons  v.  Willamette  Valley  and 
Cascade  Mountain  Wagon  Road  Company  (L.  and  R.  Press  book  326, 
p.  114),  but  for  the  reasons  hereafter  given  I  am  of  the  opinion  that  his 
entry  should  be  i)ermitted  to  remain  of  record. 

In  this  connection  I  must  review,  to  some  extent,  the  history  of  the 
grant,  and  the  facts  are  taken  partly  from  those  recited  in  departmental 
letter  of  January  27, 1894  (18  L.  D.,  25). 

The  company's  line  of  constructed  road  is  448.7  miles  long,  and  as 
the  grant  was  one  of  quantity — three  sections  per  mile — it  aggregates 
861,504  acres. 

There  had  been  patented  on  account  of  this  grant,  prior  to  January 
27, 1894, 549,809.29  acres,  and  161,274.42  acres  have  since  been  patented, 
together  amounting  to  711,083.71  acres.  This  leaves  150,420.29  acres 
yet  due  on  account  of  this  grant.  - 

This  grant  was  "  three  sections  per  mile  to  be  selected  within  six  miles 
of  said  road,'"  and  as  the  lands  were  early  withdrawn  to  the  fall  extent 
of  six  miles  on  each  side  of  the  road,  the  withdrawal  was  nearly  twice 
the  amount  of  the  grant. 

Your  office  letter  of  January  2, 1894,  reported  that  of  the  lands  with- 
drawn 752,811.74  acres  were  vacant  and  unselected,  and  thatiu  addition 
thereto  17,824.18  acres  had  been  selected  to  w^hich  there  were  adverse 
claims. 

In  departmental  letter  of  January  27, 1894  (supra)^  you  were  directed 
to  serve  notice  upon  the  grant  claimant  requiring  the  completion  of 
selections  on  account  of  the  grant  within  ninety  days  from  notice,  after 
which  time  the  withdrawal  formerly  made  and  maintained  would  be 
revoked. 

No  direction  was  given  as  to  the  disposition  of  the  adverse  claims. 

Notwithstanding  the  fact  that  of  the  752,811.74  acres  reported  to  be 
vacant  and  unselected  within  the  withdrawal  made  on  account  of  this 
grant,  462,621.74  acres  were  shown  to  be  surveyed  lands  (more  than 
three  times  the  amount  necessary  to  fill  the  full  complement  of  the 
grant),  the  order  requiring  that  selection  be  made  within  ninety  days 
after  notice,  under  penalty  of  revocation  of  the  withdrawal,  was  sus- 
pended by  departmental  letter  of  March  15,  1894  (L.  D.  Press  copy 
book  280-416),  in  view  of  the  fact  that  a  bill  was  i)ending  in  Congress 
providing  for  the  survey  of  the  lands  within  the  limits  of  this  grant. 
This  suspension  seems  to  have  stood  until  March  28, 1895,  when  in  con- 
sidering the  case  of  said  wagon  road  against  Hagan  (20  L.  D.,  259),  it 
was  said: 

While  I  recognize  the  propriety  of  the  withdrawal  made  hy  the  executive  to  pro- 
tect this  company  in  the  exercise  of  its  ri<>ht  to  make  sclectiou  in  satisfaction  of  its 
granty  I  am  also  impressed  with  the  importance  of  reqniriug  the  company  to  make 
the  selections  necessary  to  satisfy  this  grant  ns  speedily  as  possible,  in  order  that 
the  snrplns  remaining  in  the  limits  of  this  withdrawal  may  be  restored  to  settlement 
and  entry.    The  reason  alleged  by  the  company  for  failure  to  make  selections  to 
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satisfy  the  grant  is,  that  the  Oovernmeut  has  failed  to  have  the  lands  surveyed. 
That  reason  no  longer  exists.  The  act  of  August  20, 1884  (28  Stat.,  423),  authorizes 
the  deposit  of  a  sufficient  sum  by  the  owners  of  grants  of  public  lands  for  the  pur- 
pose of  having  a  survey  of  the  townships  within  the  limits  of  their  grants.  If  this 
company  refuses  to  accept  the  benefit  of  this  act,  it  will  be  required  to  make  its 
selections  from  the  surveyed  portion  of  lands  along  the  line  of  its  road,  and  the- 
withdrawal  of  the  unsurveyed  lands  along  the  lino  of  the  road  will  be  revoked.  It 
will,  therefore,  be  notified  that  a  survey  must  be  made  of  such  lands  as  it  desires  to 
Rurvey,  on  or  before  November  1st  next,  and  to  make  all  select^ns  necessary  to  sat- 
isfy its  grant,  within  ninety  days  thereafter,  and  thereafter  the  withdrawals  will  be 
revoked. 

An  exteusioii  of  this  time  for  one  year  was  granted  by  departmental 
letter  of  October  26, 1895  (L.  and  R.  Press  Book,  315  p.  315), 

It  will  thus  be  seen  that  great  liberality  has  been  extended  so  as 
fo  preserve,  as  far  as  possible,  the  full  quantity  of  the  lauds  within  the 
grant  from  which  to  satisfy,  by  selection,  the  amount  granted. 

It  appears,  however,  from  the  report  of  your  office,  that  entries  have 
been  erroneously  allowed  within  the  limits  of  the  withdrawal  main- 
tained on  account  of  this  grant;  to  what  extent  I  am  not  advised,  but 
not  a  great  many. 

While  it  is  clear  that,  technically  speaking,  these  entries  were 
improperly  allowed,  being  in  conflict  with  the  withdrawal  ordered  by 
your  office,  yet  no  rights  were  acquired  by  the  wagon  road  company 
by  reason  of  said  withdrawal. 

As  the  lands  granted  were,  by  the  terms  of  the  act  making  the  grant, 
**to  be  selected,"  no  right  was  acquired  to  any  specific  tract  until 
formal  selection  thereof  had  been  made.  Prior  to  this  time,  as  before 
recited  in  this  opinion,  Bruner  settled  ux^on  the  land  in  question,  and 
while  I  recognize  the  right  of  the  company,  under  the  grant,  to  make 
selection,  yet  I  am  of  the  opinion  that  under  the  supervisory  power 
with  which  this  Department  is  invested  in  the  matter  of  adjustment  of 
these  grants,  if,  as  it  would  seem,  this  grant  can  be  fully  satisfied  with- 
out resort  to  this  tract,  shown  to  be  improved  to  great  value,  the  com- 
pany should  be  required  to  select  some  other  tract  within  the  limits  of 
its  grant,  not  so  occupied  and  improved. 

It  is  not  my  xjurpose  to  authorize  the  continuation  of  the  allowance 
of  entries  within  the  reserved  limits,  but,  as  to  those  tracts  upon  which 
entries  or  filings  have  been  allowed,  and  the  lands  improved  as  shown 
in  this  case,  that  such  tracts  should  not  be  awarded  the  company  in 
the  adjustment  of  its  grant,  if  it  can  be  satisfied  without  resorting 
thereto,  and  I  have  therefore  to  direct  that  all  such  entries  be 
suspended  to  await  the  final  adjustment  of  the  wagon  road  grant. 

The  order  fbr  cancellation  of  all  entries  allowed  subsequent  to  with- 
drawal, given  in  the  case  of  Peter  Clemens  et  aLy  before  referred  to, 
is  modified  accordingly. 
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'4 
«WAMP  LAND  IXIIEMNITY  CERTIFICATE— ACT  OF  MARCH  «,  1889. 

State  of  Michigan. 

The  general  provisioDS  of  ilie  act  of  March  2,  1889,  restricting  the  sale  of  public 
lands  at  private  entry  to  the  State  of  Missouri,  did  not  contemplate  the  nulliH- 
cation  of  the  special  right  conferred  by  the  act  of  March  2,  1855,  upon  States  to 
locate  swamp  indemnity  certificates  on  lands  that  were  at  the  dat«  of  said  ace 
subject  to  entry  at  one  dollar  and  twenty  five  cents  per  acre. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

9,  189(;.  (W.  F.  M.) 

On  October  30,  1895,  the  State  of  Michigan  located  5,014.70  acres  of 
land  under  swamp  land  indemnity  certificate  No.  7,  originally  issued 
May  21,  1887.  It  is  not  deemed  necessary  to  describe  the  lands  more 
fully  than  to  state  that  they  are  situated  in  the  Marquette  district, 
neither  is  it  considered  a  material  fact  that  the  location  was  made 
under  a  duplicate  or  certified  copy  of  the  original,  the  latter  having 
been  lost  by  the  State. 

The  State  has  appealed  from  the  decision  of  your  ofiice  holding  the 
location  for  cancellation  on  the  ground  that  the  certificate  is  only  locat- 
able  on  lands  subject  to  private  entry  at  one  dollar  and  a  quarter  an 
acre,  and  that  there  are  no  longer  any  lauds  of  that  character  in  the 
State  of  Michigan. 

The  indemnity  provision  under  the  authority  of  which  the  certificate 
in  question  was  issued  is  contained  in  the  second  section  of  an  act  enti- 
tled '*  An  act  for  the  relief  of  purchasers  and  locators  of  swamp  and 
overflowed  lands,"  approved  March  2,  1855,  that  pare  of  the  section  to 
which  reference  is  had  being  as  follows : 

Where  the  lands  have  been  located  by  warrant  or  scrip,  the  State  or  StateH  shall 
be  anthorized  to  locate  a  quantity  of  like  amount,  upon  any  of  the  public  lands  sub- 
ject to  eutry  at  one  dollar  and  a  quarter  per  acre,  or  less,  and  patents  shall  issue 
therefor  upon  the  terms  and  conditions  enumerated  in  the  act  aforesaid.     10  Stat.,  634. 

This  iU5t  is  remedial  as  shown  both  by  its  title  and  its  particular  pro- 
visions and  should  be  construed  in  such  a  manner  as  to  effectuate  its 
objects  rather  than  to  defeat  them.  Those  objects  are  twofohi,  first,  to 
aftbrd  relief  to  persons  who  had  made  entries  of  lands  that  had  passed 
to  the  States  under  the  swamp  land  act  of  September  28, 1850,  0  Stat., 
519,  and  second,  t<j  indemnify  the  States  for  losses  occasioned  by  such 
entries. 

At  the  date  of  the  passage  of  the  act  there  were  public  lands  in  the 
State  "  subject  to  entry  at  one  dollar  and  a  quarter  per  acre  "  and  it 
was  unquestionably  the  .intention  of  Congress  that  those  lands  should 
be  utilized  for  indemnity  i)urposes.  By  a  later  act  (25  Stat.,  854,)  it 
was  provided  that  **from  and  after  the  passage  of  this  act  no  public 
lands  of  the  United  States  except  those  in  the  State  of  Missouri  shall 
be  subject  to  private  entry,"  but  it  is  not  conceivable  that  by  this  gen- 
eral provision  it  was  intended  to  nullify  a  special  statute  enacted  for  a 
10332— VOL  22 12 


658  DECISIONS   RELATING   TO    THE    PUBLIC    LANDS. 

remedial  purpose.  This  couclasiou  is  particularly  irresistible  in  view 
Cif  the  attitude  of  the  State  in  equity;  for  while  it  would  not  be  ac5cu- 
rate  to  say  that  the  State  has  a  vested  right  of  indemnity  location,  yet 
it  is  strictly  within  the  law  to  say  that  there  existed  a  vested  interest 
in  the  losses  which  are  specified  as  the  basis  of  the  proposed  location, 
and  it  is  not  thought  to  be  going  too  far  to  lay  it  down  that  the  State 
could  not,  without  its  consent,  have  been  divested  of  its  interest  by  any 
act  of  Congress. 

This  reasoning  appears  to  be  supported  by  late  expressions  of  this 
Department,  as  in  the  case  of  Swineford  et  aL  v.  Piper,  19  L.  I),,  9, 
where  it  was  contended  that  the  fifth  section  of  the  act  of  March  3, 
1887  (24  Stat.,  556,)  was  repealed  by  the  provision  now  under  discus- 
sion, the  following  language  is  used: 

It  need  only  be  said  that  the  repeal  of  laws  by  implication  is  not  favored,  and, 
owing  to  the  fact  that  the  fifth  section  of  the  act  of  March  3, 1887,  vested  a  remedy 
in  those  who  bad  purcliased  of  the  railroad  company  in  good  faith,  the  Congress 
certainly  had  no  intention  of  taking  that  remedy  away  before  the  Department  could 
ascertain  or  pass  upon  it. 

Again,  in  Wheeler  r.  The  Bessy  Heirs,  21  L.  D.,  518,  in  discussing 
the  policy  of  the  act,  it  is  said : 

Under  said  former  policy  (before  March  2,  1889),  any  person  who  was,  or  who  had 
declared  his  intention  to  become  a  citizen,  could  buy  as  mach  land  as  he  could  raise 
money  to  pay  for,  and  secure  title  by  "private  entry  "  or  *' private  cash  entry."  In 
this  way  non-resident  speculatorH  were  absorbing  numberless  tracts  of  land,  and 
holding  them  from  cultivation,  hoping  to  realize  the  "  unearned  increment''  which 
would  accrue  from  the  labor  of  others  in  developing  the  country.  This  practice 
was  against  the  policy  of  Congress  which  encouraged  actual  settlers  in  goo<l  faith 
and  residents.  Therefore  Congress  put  a  stop  to  it.  The  act  of  March  2,  1889,  had 
no  other  purpose.  It  disturbed  no  bona  fide  rights  whether  vested  or  inchoate.  It 
simply  said  that  from  and  after  its  date,  the  practice  of  selling  "offered  "  land  to 
private  persons  for  cash  should  be  discontinued. 

These  conclusions  render  unnecessary  any  discussion  as  to  the  mean- 
ing of  the  d-escriptive  phrase  *' public  lands  subject  to  entry  at  one 
dollar  and  a  quarter  per  acre,"  and  similar  expressions,  when  found  in 
general  legislation. 

The  decision  appealed  from  is  reversed. 


SECOND  CONTEST— QUALIFICATIONS  OF  CONTESTANT— PKIORITY. 

Taylor  v.  Henderson  et  al. 

A  second  contestant  who,  in  addition  to  the  charge  made  in  the  prior  suit,  alleges 
that  the  contestant  therein  is  disqualified  as  an  entryman,  is  not  entitled  to  be 
heard  thereon  during  the  pendency  of  said  proceedings ;  and  in  the  event  of  the 
cancellation  of  the  entry  under  attack  as  the  result  of  said  proceedings,  snch 
contestant  is  entitled  to  no  priority  of  right  to  proceed  against  the  subsequent 
entry  of  the  successful  contestant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

9j  1896.  (W.  M.  W.) 

I  have  considered  the  case  of  George  W.  Taylor  r.  John  C.  Hen- 
derson and  William  H.  Duncan,  on  the  appeal  of  the  former  from  your 
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office  decision  of  February  9,  1805,  rejecting  his  application  to  inter- 
vene in  the  case  of  William  H.  Duncan  r.  .Tobn  C.  Henderson,  involv- 
ing the  NE.  i  of  Sec.  33,  T.  17  N.,  E.  2  W.,  (luthrie,  Oklahoma,  land 
district. 

In  order  to  clearly  understand  the  questions  involved  in  this  case  it 
becomes  necessary  to  refer  at  some  length  to  the  record  in  the  case  ot 
John  C.  Henderson  r.  C.  C.  Holland,  as  well  as  the  record  in  the  case 
at  bar. 

On  April  23,  1889,  Holland  made  homestead  entry  for  the  tract. 

On  July  20,  1889,  Henderson  filed  an  affidavit  of  contest  against 
Holland's  entry,  charging  that  Holland  was  di8qualifl«^4  to  make  entry 
of  said  tract  by  reason  of  having  entered  the  Territory  before  noon  of 
April  22, 1889. 

A  hearing  was  held,  and  the  local  officers  found  in  favor  of  Hender- 
son and  recommended  the  cancellation  of  Holland's  entry. 

On  January  19,  1891,  William  H.  Duncan  filed  an  affidavit  of  con- 
tent charging  that  both  Holland  and  Henderson  were  disqualified  to 
make  entry  of  said  land,  and  asked  to  be  allowed  to  intervene  and 
submit  i>roof  in  support  of  his  charges. 

On  January  20,  1892,  your  office  affirmed  the  judgmeut  of  the  local 
officers  in  favor  of  Henderson.  At  the  same  time  it  was  held  that 
Duncan's  affidavit  was  not  filed  until  after  Henderson's ;  that  Duncan's 
allegations  against  Henderson  could  not  at  that  time  be  considered, 
and  Duncan's  application  to  intervene  and  contest  Henderson's  claim 
was  thereupon  refused,  upon  the  ground  that  "  no  contest  suit  can  be 
initiated  against  him  prior  to  entry.'' 

Holland  appealed,  and  on  November  17,  1893,  the  Department 
affirmed  the  judgment  of  your  office,  and  directed  the  cancellation  of 
Holland's  entry. 

m 

Holland  filed  a  motion  for  review  of  the  departmental  decision. 

On  February  19,  1894,  Holland  filed  in  the  local  office  a  withdrawal 
of  his  motion  for  review,  then  pending  before  the  Department,  and  a 
relinquishment  of  his  entry.  At  the  same  time,  George  W.  Taylor 
made  an  application  to  enter  said  tract  under  the  homestead  law, 
which  he  claims  was  accepted,  but  which  in  fact  was  rejected.  Taylor 
appealed  to  your  office. 

On  March  3,  1894,  Henderson  applied  to  enter  the  land;  but  his 
application  was  not  acted  upon  because  of  a  vacancy  in  the  office  of  the 
register  of  the  local  office. 

On  March  8,  1894,  the  Department  returned  to  your  office  the 
papers  in  the  case  of  Henderson  v.  Holland,  without  action  on  Holland's 
motion  for  review. 

On  March  22, 1894,  your  office  closed  the  case  of  Henderson  v.  Hol- 
land, and  directed  the  local  officers  to  notify  Henderson  that  he  would 
be  allowed  thirty  days  to  exercise  his  preference  right  of  entry,  and 
iulded:  ''You  will  in  no  wise  affect  the  right  of  Duncan  first  and 
Taylor  subsequently  to  attack  such  entry,  if  they  so  elect." 
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On  April  4, 1894,  Taylor  filed  a  motion  for  review  of  this  decision  of 
your  office,  which  was  denied. 

On  June  2,  1894,  Henderson  made  entry  for  the  tract  under  his  pref- 
erence right  accorded  by  your  office  letter  of  March  22, 1894. 

On  June  4, 1894,  Taylor  filed  an  affidavit  of  contest  against  Hender-. 
son's  entry,  charging,  inter  alia: 

That  one  John  C.  Hendtirsun  claims  said  laud  by  virtue  of  a  contest.  That  said 
Henderson  is  not  a  qualified  eutryrnan  for  Oklahoma  lands,  for  the  reason  that  he 
admitted  that  he  entered  upon  and  came  into  the  Oklahoma  country,  and  on  and 
across  that  part  of  it  which  is  known  as  Payno  county,  O.  T.,  on  Friday  and  Satur- 
day', April  19,  and  20,  1889,  and  prior  to  twelve  f»'clock  noon,  central  standard  time 
of  April  22, 1889,  and  is  what  is  known  in  the  Oklahoma  country  as  a  sooner,  and  is 
disqualified  to  enter  said  land. 

• 

He  also  claims  under  his  homestead  application  of  February  20, 1894. 

On  June  11,  1894,  Duncan  filed  an  affidavit  of  contest,  charging  that 
Henderson  was  disqualified  from  making  entry  by  reason  of  having 
entered  the  Territory  of  Oklahoma  within  the  prohibited  period,  and 
stating  therein  that  he  waived  no  rights  acquired  by  his  contest  filed 
January  19,  1891,  supra. 

In  pursuance  of  the  instructions  contained  in  your  office  letter  of 
March  22,  1894,  supra^  the  local  officers  ordered  a  hearing  on  Duncan's 
contest.  Taylor  filed  a  motion  to  be  allowed  to  intervene  in  said  case, 
reciting:  (1)  That  on  the  20th  day  of  February,  1894,  he  made  entry 
of  said  land,  and  (2)  the  filing  of  his  affidavit  of  contest  against 
Henderson's  entry  on  June  4,  1894,  supra.  This  motion  was  overruled 
by  the  local  officers.  Taylor  appealed  to  your  office,  which,  on  Febru- 
ary 9, 1895,  instructed  the  local  officers  as  follows : 

This  office  has  twice  deliherately  held  that  Duncan  should  firat  have  an  opportu- 
nity to  proceed  against  Henderson  and  no  good  reason  appears  for  now  making  a 
difterent  ruling.  You  will,  therefore,  jiroceed  with  Duncan's  contest  against  Hen- 
derson's entry  as  heretofore  directed,  and  action  on  Taylor's  contest  will  be  sus- 
pended to  await  the  final  adjudication  of  Henderson's. 

Duncan's  api>lication  for  entry  and  hearing  filed  January  19, 1891,  his  application 
of  November  21,  1893,  to  enter,  and  his  application  of  Juno  11, 1894,  to  contest,  are 
herewith  returned  to  serve  ^s  a  basis  of  the  bearing  to  be  had  on  his  allegations. 

Taylor  appealed. 

In  his  appeal,  Taylor  claims  that  he  made  entry  of  the  tract  on  Feb- 
ruary 20,  1894.  This  contention  is  not  sustained  by  the  record.  He 
alleges  error  in  your  office  decision :  "In  holding  that  the  said  William 
H.  Duncan  should  have  the  first  opportunity  to  proceed  against  the 
said  John  C.  Henderson;*'  error  "in  directing  the  register  and  receiver 
to  proceed  with  Duncan's  contest  against  Henderson's  entry,  for  the 
reason  that  said  Duncan's  contest  is  a  second  contest,  and  the  entry  of 
the  said  Holland  was  canceled  by  reason  of  the  prior  contest  of  the 
said  John  C.  Henderson;"  error  "in  directing  that  action  on  Taylor's 
contest  be  suspended  to  await  final  adjudication  of  Henderson." 

lu  your  office  decision  of  Januai*y  20, 1892,  it  was  held  that  Duncan's 
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allegations,  in  bis  affidavit  of  contest,  against  Henderson  could  not 
then  be  considered,  for  the  reason  that  "any  person  may  contest  an 
entry,  regardless  of  the  fact  as  to  whether  he  is  a  qualified  entryman 
or  not.''  This  holding  was  clearly  correct  and  proper.  Geisendorfer 
r.  Jones,  4  L.  D.,  185;  Lerne  v.  Martin,  5  L.  D.,  259. 

The  question  as  to  Henderson's  qualification  to  enter  land  in  Okla- 
homa could  not  properly  be  raised  by  Duncan  pending  Henderson'a 
contest  against  Holland's  entry.  That  question  could  only  arise  after 
the  cancellation  of  Holland's  entry  and  upon  Henderson's  application  to 
assert  his  preference  right  of  entry.  Saunders  v,  Baldwin,  9  L.  D.,  391 ; 
Hyde  et  al,  r.  Eaton  et  al.  (on  review),  12  L.  D.,  157 ;  Hyde  et  al,  r.  Warren 
et  al,  14  L.  D.,  587. 

In  regard  to  the  entry  of  Holland,  it  is  clear  that  Duncan  occupied 
the  position  of  a  second  contestant.  His  contest  against  Holland  was 
based  upon  the  same  grounds  as  Henderson's,  and  was  filed  long  after 
Henderson's  case  had  been  tried  before  the  local  officers.  It  lias  been 
held  that  a  second  contestant,  whose  application  to  contest  is  received 
and  held  pending  the  disposition  of  a  prior  suit  on  the  same  grounds, 
acquires  no  right  under  the  act  of  May  14, 1880,  in  the  event  that  the 
entry  under  attack  is  canceled  as  the  result  of  a  hearing  ordered  to 
determine  all  conflicting  claims  to  the  land  in  question.  Hyde  et  al.  v. 
Eaton,  supra;  West  Guthrie  Townsite  v.  Oohn  et  aZ.,  15  L.  D.,  324. 

It  follows  that  Duncan  acquired  no  rights  by  virtue  of  his  contest 
against  Holland's  entry,  which  was  in  reality  virtually  canceled  as  the 
result  of  Henderson's  contest,  although  it  nominally  appears  to  have 
been  canceled  by  relinquishment.  Such  relinquishment  was  made 
after  the  Department  had  decided  the  case  against  the  entryman  and 
directed  the  entry  to  be  canceled.  It  is  true,  a  motion  for  review  was 
pending  when  the  relinquishment  was  made,  but  this  did  not  change  or 
affect  the  judgment  in  any  way.  When  Holland  withdrew  his  motion 
for  review,  the  judgment  would  in  effect  operate  to  cancel  the  entry. 
Such  entry  being  properly  canceled  in  favor  of  the  first  contestant, 
whatever  rights  the  second  contestant  might  have  had  prior  to  the 
cancellation  were  extinguished  thereby. 

After  Henderson's  entry  was  made  it  stood  precisely  upon  the  same 
footing  as  any  other  entry;  it  had  no  connection  with  Holland's  entry 
that  preceded  it:  as  soon  as  it  was  made  it  became  subject  to  contest 
on  any  proper  ground,  the  same  in  all  respects  as  any  ether  entry; 
and  the  first  contestant  would  have  precisely  the  same  rights  against 
Henderson's  entry  as  a  first  contestant  against  any  other  entry.  Taylor 
tiled  the  first  contest  against  Henderson's  entry,  and  is  entitled  to  be 
heard  first  and  to  all  other  rights  accorded  a  first  contestant.  The 
rights  of  contestants  are  given  by  law  (act  of  May  14,  1880,  21  Stat.^ 
140),  and  the  Land  Department  has  no  authority  to  either  enlarge  or 
abridge  such  rights. 

It  follows  that  the  action  of  your  office  was  erroneous,  in  so  far  as  it 


662  DECISIONS   RELATING    TO    THE    PUBLIC    LANDS. 

held  that  Daucau  acquired  such  a  right  as  a  secoud  contestant  against 
Holland's  entry  as  would  entitle  him  to  be  heard  as  against  Hender- 
son's entry  as  a  first  contestant,  when  the  record  shows  that  Taylor 
had  actually  filed  a  contest  against  Siiid  entry  several  days  before 
Duncan  filed  his  contest  against  it.  It  was  also  error  to  suspend 
Taylor's  contest. 

For  these  reasons,  your  office  decision  appealed  from  is  reversed,  and 
the  papers  in  the  case  are  herewith  returned  for  further  xjroceedings  in 
harmony  with  the  views  herein  expressed. 


RAILRO^VD  GRA:XT  — INDEMNITY  SELECTION— TIMBER  CULTURE 

CLAIM. 

KoMAiNB  V.  Northern  Pacific  R.  R.  Co. 

The  improvement  of  laud,  with  the  view  to  taking  the  same  under  the  timber  culture 
law,  confers  no  right  thereto,  that  will  bar  indemnity  selection  thereof. 

Secretary  Synitk  to  the  Commissioner  of  the  General  Land  Office^  June 

9,  J 896.  (F.  W.  C.) 

I  have  considered  the  appeal  by  Garrett  Eomaine  from  your  office 
decision  of  September  20, 1895,  rejecting  his  timber  culture  application 
covering  the  S.  i  of  NE.  i  and  S.  i  of  N W.  J,  Sec.  31,  T.  11 N.,  R.  39  E., 
Walla  Walla  land  district,  Washington,  for  conflict  with  indemnity 
selection  made  by  the  Northern  Pacific  railroad  company. 

This  land  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany, and  was  included  within  its  list  of  selections  filed  January  5, 1884. 

December  27, 1888,  Romaine  tendered  his  timber  culture  application 
for  this  land,  alleging  that  he  had  settled  thereon  February  18,  1878, 
and  had  since  continuously  cultivated  and  claimed  the  land.  Upon 
said  allegations  hearing  was  duly  held,  at  which  both  parties  were 
represented.  The  testimony  shows  that  this  land  was  included  under 
a  common  fence  embracing  about  three-fourths  of  the  section;  that  in 
1878  the  fence  that  included  the  land  here  in  question  was  built  and 
diiring  that  year  Komaine  broke  twenty-five  or  thirty  acres  and  has 
since  increased  the  breaking  to  one  hundred  acres. 

It  has  been  repeatedly  held  by  this  Department  that  where  settle- 
ment alone  is  depended  upon  to  defeat  the  attachment  of  rights  under 
a  railroad  grant,  it  must  be  affirmatively  shown  that  the  settler  pos- 
sessed the  ({ualifications  necessary  to  entitle  him  to  complete  claim  to 
the  land  under  the  settlement  laws. 

In  the  case  of  Northern  Pacific  R.  R.  Co.  v.  Yiolette  (19  L.  D.,  28),  it 
was  held  (syllabus) : 

The  occupancy  and  cultivation  of  a  tract  at  defiuite  locatiou^  by  one  who  subse- 
quently makes  timber  culture  en^ry  thereof,  do  not  serve  to  except  said  tract  from 
the  grant  if  the  entryman  was  not  qualified  to  take  the  land  under  the  settlement 
aws  when  the  grant  attached. 
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Again,  in  the  case  of  Northern  Pacific  K.  R.  Co.  i\  White  (19  L.  D., 
452),  it  was  held  (syllabus): 

Possessioa  and  occapancy  of  a  tract  at  date  of  aefiuite  location  witb  intent  iou  to 
subsequently  cuter  the  land  under  the  timber  culture  lai%',  do  not  serve  to  except  it 
from  the  operation  of  the  grant. 

So  far  as  the  record  made  at  the  hearing  is  concerned,  it  is  not  shown 
whether  Eomaine  possessed  the  qualifications  necessary  to  complete 
entry  of  the  land  here  in  question,  under  the  settlement  laws.  It  is 
shown,  however,  that  he  had  no  house  upon  the  tract  here  involved. 

From  the  record  made  in  another  case  between  the  same  parties, 
involving  the  N.  ^  of  the  N^E.  J  and  the  N.  J  of  the  XW.  J,  of  said  sec- 
tion 31,  being  the  land  immediately  north  of  that  here  in  question,  it 
ax)pears  that  upon  the  same  date  that  Eomaine  tendered  a  timber  cul- 
ture application  for  the  land  here  involved,  he  also  tendered  a  home- 
stead application  for  the  tract  immediately  north  and  hereinbefore 
described.  Upon  this  last  mentioned  application  hearing  was  ordered, 
at  which  it  was  shown  that  Romaiue  settled  upon  that  tract  in  1878 
and  has  since  continued  to  reside  thereon.  His  settlement  upon  that 
tract  was  held  by  departmental  decision  of  May  14, 1896  (not  reported) 
to  be  suflScient  to  reserve  the  tract  covered  by  his  homestead  applica- 
tion from  selection  by  the  Northern  Pacific  railroad  company. 

It  would  appear,  therefore,  that  his  claim  to  the  tract  now  under  con- 
sideration, rests  upon  the  fact  that  he  had  fenced  the  same  in  1878  and 
has  since  improved  the  breaking  done  thereon,  with  an  intention  to 
make  timber  culture  entry  of  the  same.  By  these  acts  no  such  right 
was  acquired  prior  to  the  tender  of  his  timber  culture  application  as 
would  bar  selection  of  the  land  by  the  company.  As  before  stated,  the 
company  made  selection  of  the  land  in  1884,  more  than  four  years  before 
Romaine  tendered  his  timber  culture  application,  and  as  the  regularity 
of  the  selection  is  not  questioned  by  the  record  before  me,  I  must  sus- 
tain your  office  decision  in  rejecting  Roraaine's  application  for  conflict 
with  the  selection  by  the  company. 


MIXINCr  CLAIM— PLACER   LOCATION— DISCOVERY. 

Louise  Mining  Company. 

Under  the  mining  law  a  discovery  of  mineral  on  each  twenty  acres  is  required  in 
the  case  of  a  placer  entry  by  an  association. 

Secretury  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 

<?,  1896,  '  (P.  J.  0.) 

It  appears  by  the  record  that  the  Louise  Mining  Company  made 
mineral  entry  Xo.  209,  survey  No.  2522,  of  its  "placer  mine,"  Septem- 
ber 26, 1887,  embracing  596.76  acres  of  land,  in  Marysville,  CaUforuia, 
land  district. 
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May  26,  1890,  your  office  directed  the  attention  of  the  local  office  to 
the  fact  that  the  placer  claim  embraced  four  different  locations  and  the 
five  hundred  dollars  worth  of  improvements  required  by  the  statute 
were  shown  to  be  off  the  ground  claimed  and  the  applicant  was 
required  to  show  that  the  improvements  were  for  the  common  benefit 
of  all  the  claims. 

By  letter  of  December  23,  1891,  your  office  acknowledged  receipt  of 
^^  additional  evidence"  showing  shafts  sunk  on  lots  41,  42,  and  44,  "but 
there  is  no  evidence  that  discoverv  of  valuable  mineral  has  been  made 
on  lot  43."    This  was  required. 

Under  date  of  February  24,  1893,  the  local  office  forwarded  a  cor- 
roborated affidavit  showing  the  character  and  value  of  improvements 
upon  the  land  in  controversy,  and  on  adjoining  mining  claims,  for  the 
alleged  purposes  of  developing  those  entered. 

By  letter  of  April  3, 1894,  your  office  notified  the  register  and  receiver 
that  the  additional  evidence  called  for  December  23,  1891,  had  not 
reached  your  office,  and  requiring  it  to  be  furnislied;  also  that  "said 
claimant  must  furnisli  evidence  showing  a  discovery  of  mineral  on  each 
twenty  acres  in  each. location  embraced  in  said  entry." 

In  response  to  this  the  applicant  filed  the  affidavit  of  the  superin- 
tendent of  the  company,  by  which  it  is  shown  that  he  has 

caused  four  bore  boles  to  be  made  varyiug  from  two  hundred  an<l  fifty  feet  to  four 
hundred  and  ten  feet  in  depth,  one  on  each  location  of  said  placer  mine;  and  that 
the  same  developed  gold  bearing  gravel  under  the  lava  cap ;  that  two  shafts  were 
also  sunk  of  one  hundred  and  forty  feet  and  one  hundred  and  sixty  feet  respectively 
and  also  a  development  tunnel  was  run  about  three  hundred  feet  in  length,  all  of 
which  gave  positive  proof  of  the  existence  of  an  extensive  gold  bearing  gravel  deposit 
underlying  the  surface  of  the  said  placer  mine; 

that  the  work  on  adjoining  claims  "tends  to  develop  and  establish  the 
richness  and  extent  of  the  gravel  deposit"  in  the  land. 

By  letter  of  July  5,  1895,  your  office  again  considered  the  matter 
and  held  that  '^  while  said  affidavit  tends  in  a  general  way  to  establish 
the  mineral  character  of  the  land  entered "  yet  it  was  insufficient  to 
show  a  discovery  of  mineral  on  each  twenty  acre  tract.  The  entry 
was  therefore  held  for  cancellation  except  as  to  the  twenty  acre 
tracts  on  whicli  discovery  had  been  made.  Also  requiring  segregation 
survey  of  such  tracts  and  affidavit  of  five  hundred  dollars  worth  of 
improvement. 

The  ap])eal  of  the  applicant  brings  the  case  before  the  Department, 
and  the  errors  assigned  are  (1)  in  holding  that  it  was  necessary  to 
show  a  discovery  on  each  twenty  acre  tract;  (2)  in  holding  the  en- 
try for  cancellation;  and  (3)  in  requiring  any  further  showing  of  im- 
l>rovements. 

The  allowance  of  this  entry  was  grossly  erroneous  in  the  first  instance. 
There  were  four  different  locations,  all  located  on  the  same  day,  to-wit, 
June  27,  1881,  and  the  application  for  patent  was  made  April  12,  1887. 
The  return  of  the  deputy  mineral  surveyor  as  to  improvements  is  "a 
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bedrock  tunnel  near  the  north  boundary  run  into  the  claim  from  the 
^^Kenzie  Ravine/'  a  distance  of  125  ft.;,  a  cabin  12'xl8',  and  a  shaft 
146  feet  deep''  was  sunk  on  the  adjoining  claim.  This  shaft  is  shown 
to  be  65.91  chains  from  corner  No.  1  of  lot  41  of  the  placer  entry,  and 
the  bedrock  tunnel  is  also  off  the  land  sought  and  is  run  in  the  direc- 
tion of  the  same  lot.  This  lot  is  on  the  extreme  southwesterly  end  of 
the  tract.  There  is  nothing  in  the  record  as  presented  with  the  appli- 
cation for  patent  ^o  show  any  improvement  on  either  of  the  other  tracts, 
or  a  discovery  of  nunei*al  on  any  of  them.  There  was  no  showing  made 
of  the  annual  expenditures  required  by  statute  on  either  claim,  except 
for  the  year  1886,  and  that  recites  the  identical  work  reported  by  the 
surveyor  as  quoted  above,  but  in  addition  this  affidavit  says  that  but 
one-halt  the  expense  of  both  the  shaft  and  tunnel  was  borne  by  the 
applicants. 

It  was  not  shown  by  the  report  of  the  deputy  surveyor  or  otherwise, 
that  there  had  been  a  discovery  of  mineral,  either  by  exploration  on 
the  ground  or  by  the  bedrock  tunnel  which  was  then  being  run  in  the 
direction  of  the  land.  Neither  was  it  claimed  that  the  shaft,  more  than 
3fi00  feet  from  the  land,  tended  in  any  way  to  disclose  mineral  in  the 
80-called  placer  mine  in  controversy.  There  was  nothing  presented  in 
the  local  office  that  showed  affirmatively  tliat  the  land  was  mineral  in 
character. 

It  is  contended  that  the  applicants  complied  with  all  ''the  then  known 
regulations,"  in  sinking  the  ''four  bore  holes,"  one  on  each  hx^ation.  It 
will  be  borne  in  mind  that  these  "  bore  holes  "  were  made  several  years 
after  the  application  for  patent,  and,  incidentally  it  may  be  remarked, 
that  the  disclosures  made  by  these  holes  is  the  only  intimation  of 
mineral  on  the  land  to  this  date.  The  Department  is  not  advised 
of  any  "regulations"  on  the  subject  of  discovery  of  mineral.  This 
is  a  statutory  requirement  that  cannot  be  enlarged  or  abridged  by 
regulations. 

In  Ferrell  v.  Hoge  (18  L.  D.,  81),  it  was  decided  that  a  discovery 
must  be  made  on  each  twenty  acre  tract  included  in  a  placer  location 
of  one  hundred  and  sixty  acres.  This  decision  was  affirmed  on  review 
(19  L.  D.,  568),  and  has  been  approved  subsequently  in  Southern 
Pacific  V.  Griffin  et  al.  (20  L.  D.,  485),  and  in  Ehodes  ei  al  v.  Treas 
(21  L.  D.,  502). 

1  am  not  aware  that  any  different  rule  ever  prevailed.  Counsel 
does  not  cite  any  authority  in  support  of  his  proposition  and  research 
fails  to  disclose  any  such.  This  seems  to  me  to  be  the  plain  and  unmis- 
takable intent  of  the  statute.  Congress  intended  by  the  mining  laws 
to  allow  only  the  discoverers  of  mineral  tlie  right  of  i)ossession  of  the 
mineral  lands  and  the  privilege  of  securing  title  thereto,  and  it  makes 
no  difference,  in  my  judgment,  whether  twenty  acres  be  located  by  one 
person,  forty  acres  by  two  persons,  and  so  on  up  to  one  hundred  and 
sixty  acres  by  eight  persons,  there  must  be  a  discovery  of  mineral  in 
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every  instance  on  each  twenty  acres,  the  acreage  which  each  locator 
would  be  entitled  to.  The  otyect  in  allowing  an  association  to  take 
more  than  the  individual  was  not  to  avoid  discovery,  but  solely  for  the 
purpose  of  permitting  tbem  to  thus  make  a  consolidated  entry  and  by 
one  system  of  development  work  all  the  land  upon  which  mineral  had 
been  previously  discovered. 

Your  office  judgment  is  therefore  affirmed. 


SCHOOL  LAN  I  >-I  XDEM  XITY—SE  LECTION. 

State  of  California. 

The  Bale,  by  a  State,  of  lands  in  fact  excepted  from  its  grant  of  school  lands  does  not 
defeat  its  right  to  sabsequently  vselect  indemnity  therefor. 

The  decision  in  the  case  of  McNamara  et  al.  r.  State  of  California,  17  L.  D.,  296,  over- 
ruled. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 
(W.  A.  L.)  9,  1896.  r J.  A.) 

I  have  considered  the  appeal  of  the  State  of  California  ft*om  the 
decision  of  your  office  of  May  21,  1895,  rejecting  its  indemnity  school 
laud  application  No.  1698,  filed  December  6,  1889,  for  all  of  Sec.  35,  T. 
14  N.,  R.  1  E.,  H.  M.,  Humboldt,  California,  land  district. 

The  first  survey  of  township  13  N.,  range  1  E.,  H.  M.,  was  approved 
February  5,  1883.  The  State  of  California  sold  the  land  embraced  in 
section  16  of  the  township  under  said  survey,  it  appearing  from  the 
township  plat  of  the  survey  that  no  part  of  the  section  was  excepted 
from  the  grant  of  school  land  to  the  State. 

July  30,  1889,  a  resurvey  of  the  township  was  approvetl.  The  loca- 
tion of  section  16  was  not  changed  by  the  resurvey,  but  according  to 
tbe  plat  of  said  resurvey  the  E.  J,  the  N.  J  of  the  NW.  J,  the  SB.  J  of 
the  N W.  ^,  and  the  NE.  ^  of  the  SW.  J,  are  within  the  limits  of  the 
Klamath  River  Indian  reservation.  These  tracts,  together  with  the 
NW.  J  of  Sec.  16,  T.  13  N.,  R.  2  E.,  form  the  bases  for  said  indemnity 
application  No.  1698,  for  Sec.  35,  T.  14  N.,  R.  1  E.,  H.  M. 

May  21,  1895,  your  office  rejected  the  application,  holding  that,  as 
the  State  had  sold  and  patented  the  whole  of  Sec.  16,  T.  13  N.,  R.  1  B., 
it  has  no  right  to  make  indemnity  selection  for  that  part  of  the  sectiou 
which  is  shown  by  the  resurvey  to  be  within  the  Klamath  River  Indian 
reservation. 

That  decision  is  based  on  the  holding  in  the  case  of  McNamara  et  ah 
v.  State  of  California  (17  L.  D.,  296).  The  facts  in  that  case  are  as 
follows:  The  applications  of  McNamara  et  al.  to  make  timber  entries 
for  certain  tracts  had  been  rejected  by  your  office  for  the  reason  that 
the  tracts  had  been  previously  selected  by  the  State  of  California  as 
indenniity  in  lieu  of  certain  school  sections  shown  by  the  plats  of  sur- 
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vey  to  be  within  the  Klamath  River  Indian  reservation.  McXamara 
et  al.  appealed,  alleging  that  parts  of  the  school  sections  named  as  bases 
for  the  indemnity  selections  are  outside  of  the  reservation,  and  that 
therefore  the  bases  are  defective  as  a  whole,  and  that  the  entire  selec- 
tion must  fail.  As  it  could  not  be  determined  from  the  record  or  from 
the  township  plats  of  survey  whether  any  of  the  tracts  designated  as 
bases  for  the  selection  were  outside  of  the  reservation,  it  was  directed 
by  departmental  letter  of  August  8,  1892,  that  a  map  of  the  Klamath 
River  Indian  reservation  be  prepared,  showing  accurately  the  limits 
of  the  reservation.  The  map  prepared  in  accordance  with  said  direc- 
tion shows  that  certain  tracts  which  were  included  in  the  bases  for 
selections  !N^os.  1695  and  169G,  then  under  consideration,  and  is  the 
basis  for  selection  No.  1698,  now  under  consideration,  are  outside  of 
the  reservation.  The  plats  of  the  townships  within  which  said  tracts 
are  located,  and  by  which  the  State  of  California  was  guided  in  mak- 
ing said  selections,  erroneously  indicated  the  tracts  to  be  within  the 
reservation.  September  21,  1893,  the  Department  rendered  decision 
as  follows: 

While  it  is  shown  that  the  bases  for  the  selections  1695, 1696,  and  1698  were  defect- 
ive, yet  at  the  date  of  the  selections  the  tracts  now  omitted  were  within  the 
approximate  limits  of  said  reservation,  as  designated  by  the  laud  oflice.  All  of  the 
lands  falling  within  said  limits  were  treated  by  the  Department  as  in  reservation, 
and  the  State  was  evidently  misled  in  designating  said  defective  bases,  because  of 
the  failnre  of  the  government  to  properly  mark  s^iid  limits. 

At  the  date  of  the  applications  of  appellants,  the  lands  in  controversy  were 
embraced  in  tbe  selections  made  by  the  IState  upon  a  basis ^Wma /aci0  valid,  and, 
while  a  basis  defective  in  part  is  defective  as  to  the  whole,  yet,  in  view  of  the 
fact  that  the  bases  were  at  the  time  of  the  selection  considered  as  in  reservation, 
and  as,  under  the  act  of  February  28,  1891  (26  Stnt.,  796),  tbe  State  may  be  held  to 
have  waived  its  right  to  the  school  sections  by  making  selections  in  lieu  thereof,  I 
see  no  reason  why,  in  view  of  the  facts  above  stated,  and  of  the  provisions  of  the 
act  of  February  28,  1891,  these  selections  should  not  be  approved  in  lieu  of  the  bases 
designated  tbereior,  it  not  being  in  violation  of  any  right  acquired  by  appellants 
under  their  rejected  applications,  provided  the  State  has  not  sold  said  bases. 

It  being  alleged  by  appellants  tbat  some  of  the  bases  have  been  sold  by  the  State, 
you  will  therefore  notify  it  that  upon  furnishing  satisfactory  evidence  that  it  has 
not  conveyed  or  attempted  to  convey  the  bases  designated  for  said  selections,  and 
filing  a  relinquishment  of  its  right  and  title  to  such  parts  ns  are  without  tbe  limits 
of  the  reservation,  the  selections  will  be  approved;  otherwise,  the  list  of  selections 
should  be  rejected  and  canceled. 

Under  the  authority  of  that  decision  your  office  was  justified  in  hold- 
ing, in  the  matter  under  consideration  in  the  case  at  bar,  that  the 
State  of  California,  having  sold  all  of  section  sixteen,  no  part  of  which 
was,  according  to  the  first  plat  of  survey,  reserved,  has  no  right  to 
make  indemnity  selection  for  that  part  of  the  section  which  is  shown 
by  the  new  plat  of  survey  to  be  within  the  limits  of  the  Klamath  River 
Indian  reservation. 

After  a  fuller  consideration  of  tbe  question  I  have  come  to  the  con- 
clusion that  the  rule  announced  in  said  decision,  that  the  right  of  State 
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to  make  indemnity  selection  is  defeated  by  ita  sale  of  the  basis  tracts, 
is  erroneous. 

The  Klamath  Kiver  Indian  reservation  was  created  by  an  executive 
order  dated  November  16, 1855.  Xo  right  accrued  to  the  State  of  Cali- 
fornia under  its  grant  of  school  lands  to  the  tracts  which  form  the 
bases  for  the  selection  under  (consideration,  nlthough  according  to  the 
first  i)lat  of  survey  they  are  outside  of  the  reservation.  The  law  pro- 
vides for  indemnity  for  such  lands,  and  the  Department  can  not  bold 
that  this  right  of  the  State  has  been  forfeited  tlirough  tlie  fault  of  the 
government  by  whicli  the  State  has  been  mislead  into  selling  the  land, 
supposing  its  title  to  be  good.  The  fact  that  the  State  has  received 
payment  for  these  lands  fn)m  its  grantees  does  not  concern  the  Depart- 
ment in  a  question  involving  the  State's  right  to  indemnity. 

An  argument  lias  been  filed  in  this  case  in  behalf  of  the  grantees  of 
the  State  of  California  calling  attention  to  the  fact  that  by  the  act  of 
June  17,  1892  (27  Stat.,  5l»),  the  lands  within  the  Klamath  liiver  Indian 
reservation  were  opened  to  settlement  and  declared  subject  to  entry; 
and  urging  that  their  title  to  the  land  under  their  purchase  from  the 
State  be  recognized  and  that  no  entries  for  the  same  be  allowed. 

The  fact  that  the  parts  of  se(;tion  16  which  are  within  said  reserva- 
tion were,  by  said  act  of  June  17,  1892,  restored  to  the  i)ublic  domain 
has  no  bearing  on  the  question  at  issue.  The  tracts  are  subject  to 
homesteaxl  entry  and  the  records  of  your  office  show  that  the  NE.  ^  of 
the  NE.  J  of  Sec.  16,  T.  ll\  N.,  R.  1  E.,  is  included  in  a  homestead 
entry  made  May  21, 1894,  by  Geoige  Kichardson,  who  claims  a  prefer- 
ence right  under  said  act  of  June  17,  1892,  alleging  that  he  has  been 
in  possession  of  the  land  entered  by  him  since  1877.  There  is  no  stat- 
utory provision  or  rule  of  law  under  which  the  grantees  of  the  State 
of  California  can  be  recognized  as  having  any  right  to  these  tracts, 
although  through  the  fault  of  the  government  they  have  paid  a  valu- 
able consideration  for  them  to  the  State.  The  State  of  California 
could,  for  the  protection  of  its  grantees,  claim  said  tracts,  excepting 
said  NE.  4  of  the  NE.  ^  of  Sec.  16,  to  which  a  prior  right  has  attached, 
under  the  last  proviso  of  section  2275  H.  S.,  under  which  a  State  may, 
instead  of  taking  indemnity  for  lands  exce])ted  from  its  grant  of  school 
lands,  await  the  restoration  of  the  excepted  lands  to  the  public  domain 
and  then  take  the  same  under  the  grant;  but  it  makes  no  such  claim, 
can  not  be  required  to  make  such  claim,  and  is,  on  its  application  now 
under  consideration,  entitled  to  make  indemnity  selection. 

The  decision  in  the  case  of  McNamara  et  al.  r.  State  of  California  is 
overruled  in  so  far  as  it  holds  that  the  sale  by  the  State  of  California 
of  lands  excepted  from  its  grant  bars  its  right  to  make  indemnity 
selection. 

The  record  shows  that  patents  have  issued  for  the  N.  J  of  the  NW.  J, 
and  for  the  E.  J  of  the  SW.  J,  and  the  S.  A  of  the  NW.  \  of  Sec.  35,  T. 
14  N.,  li.  1  E.,  being  part  of  the  lands  which  the  State  of  California 
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applies  to  select  as  indemnity.    These  tracts  are  not  subject  to  selec- 
tion.   As  to  the  balance  of  section  35  the  application  must  be  allowed* 

It  will  be  observed,  by  reference  to  the  case  of  McNamara  et  al.  v, 
California,  17  L.  D.,  206,  that  the  map  prepared  under  the  direction 
given  by  departmental  letter  of  April  8, 1892,  shows  that  the  SW.  J  of 
the  SE.  i,  and  the  NE.  J  of  the  SW.  i  of  Sec  16,  T,  U  N.,  E.  1  E.,  and 
the  NB.  i  of  the  NW.  i  of  Sec.  16,  T.  13  N.,  R.  2  E.,  being  part  of  the 
bases  for  the  selection  under  consideration,  are  outside  of  the  reserva- 
tion. In  including  said  tracts  in  the  bases  for  the  selection  the  State 
of  California  was  misled  by  the  plats  of  survey  of  said  townships  13  N., 
R.  1 E.,  and  13  N.,  R.  2  E.,  which  erroneously  indicate  them  to  be  within 
the  reservation.  If  the  State  takes  indemnity  for  said  tracts  it  will  be 
required,  under  the  holding  in  the  case  of  McNamara  et  al,  v,  California^ 
suproj  to  file  a  relinquishment  for  the  same. 

The  decision  appealed  from  is  reversed. 


railroad  grant-section  6,  act  of  march  3,  1887. 
Northern  Pacific  R.  R.  Co.  v.  North  (On  Review). 

It  appearing,  on  motion  for  review  herein,  that  no  application  for  the  right  of  pur- 
chase nnder  section  5,  act  of  March  3,  1887,  has  been  made,  so  much  of  the 
former  departmental  decision  as  passed  npon  said  right  of  purchase  is  recalled 
and  vacated. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 
(W.  A.  L.)  9,  1896.  (F.  W.  C.) 

With  yonr  office  letter  of  March  31,  1896,  was  transmitted  a  motion^ 
tiled  in  behalf  of  the  Northern  Pacific  Railroad  Compauy,  for  review 
of  departmental  decision  of  February  4, 1896  (22  L.  D.,  93),  in  the  case 
of  the  Northern  Pacific  Railroad  Company  and  Nathaniel  P.  Hall  v. 
Clarence  C.  North,  involving  the  SW.  \  of  the  NW.  J  and  the  NW.  \ 
of  the  SW.  J  of  Sec.  33,  T.  10  N.,  R.  36  E.,  AValla  W^alla  land  district 
Washington. 

This  tract  is  within  the  primary  limits  of  the  grant  to  said  company 
on  account  of  its  main  line,  as  shown  by  the  limits  adjusted  to  the 
map  of  definite  location  filed  on  October  4,  1880.  It  had  been  previ- 
ously included  within  the  limits  of  the  withdrawal  upon  the  map  of 
general  route  filed  August  13, 1870.  At  the  date  of  the  filing  of  the 
map  of  general  route  this  land  was  embraced  in  a  subsisting  pre- 
emption filing  of  record,  and  for  that  reason  was  held  to  have  been 
excepted  from  the  operation  of  the  withdrawal  of  general  route.  At 
the  date  of  the  filing  of  the  map  of  definite  location  the  land  was 
in  the  possession  and  occupation  of  one  Robert  Mason,  a  qualified 
pre-emptor  who  purchased  the  improvements  upon  the  land  in  1872. 
Mason,  it  appears,  held  this  land  in  connection  with  eighty  acres  in 
the  adjoining  even  numbered  section,  and  on  October  6, 1880,  two  daya 
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after  the  filing  of  the  map  of  definite  location,  he  filed  his  pre-emption 
declaratory  statement  for  the  eighty  acres  in  the  even  numbered  sec- 
tion. This  claim  was  held  to  be  sufficient  to  defeat  the  attachment  of 
rights  under  the  grant  upon  the  filing  of  the  map  of  definite  location. 

Upon  the  question  of  the  company's  rights  the  motion  alleges  noth- 
ing new,  and  so  much  of  the  departmental  decision  as  held  the  land  to 
be  excepted  from  its  grant  is  adhered  to  and  the  motion  denied. 

In  this  connection  I  note  that  both  your  office  and  this  Department 
has  passed  upon  another  feature  of  the  case  growing  out  of  this  con- 
troversy, namely.  Hall's  right  of  x)urchase  under  the  provisions  of  sec- 
tion 5  of  the  act  of  March  3, 1887  (24  Stat.,  556). 

Your  office  decision  of  May  25,  1894,  states  as  follows: 

The  land  in  question  having  been  excepted  from  the  grant  as  stated  above,  and 
Clarence  C.  North  having  made  settlement  thereon  subsequent  to  December  1,  1882, 
and  prior  to  March  3, 1887,  the  application  of  Nathaniel  P.  Hall  to  purchase  the  land 
under  the  act  of  March  3,  1887,  is  defeated. 

And  in  the  decision  under  review  it  is  stated : 

After  the  passage  of  the  act  of  March  3,  1887  (24  Stat.,  556),  Hall  applied  to  pur- 
chase the  land  under  the  provisions  of  section  5  of  said  act  ....  Hall's  application 
to  purchase  was  properly  rejected  and  his  homestead  entry  canceled. 

The  fourth  ground  of  the  motion  under  consideration  is  as  follows: 

The  Northern  Pacific  Railroad  Company  sold  this  land  in  1881  to  Nathaniel  P.  Hall, 
who  is  an  applicant  before  you  to  purchase  under  the  5th  section  of  the  act  of  March 
3,  1887.  At  the  date  of  his  purchase  Mason  had  clearly  abandoned  the  land  and 
North  did  not  apply  for  it  until  March  18, 1884.  It  was  error,  therefore,  not  to  allow 
Hall  to  x)nrchase  the  land,  even  if  you  held  same  excepted  from  the  company's  grant. 

Upon  an  examination  of  the  case  I  am  unable  to  find  that  Hall  evei 
applied  to  purchase  this  land  under  the  provisions  of  the  act  of  March 
3,  1887.  North  filed  pre-emption  declaratory  statement  for  the  land 
March  18,  1884,  and  on  June  11,  1884,  Hall  made  homestead  entry 
therefor.  February  4,  1885,  North  submitted  proof  under  his  filing, 
and  Hall  protested  against  the  acceptance  of  the  same,  alleging  that 
he  had  purchased  the  land  from  the  Northern  Pacific  llailroad  Com- 
pany in  1881,  and  that  North  had  not  complied  with  the  pre  emptiou 
laws.  It  was  in  this  manner  that  the  present  controversy  arose,  and 
the  proceedings  in  the  case  before  the  local  office  appear  to  have  been 
closed  prior  to  the  passage  of  the  act  of  March  3, 1887. 

No  application  having  been  made  to  purchase  under  the  act  of  1887, 
so  much  of  the  departmental  decision  under  review  as  passed  upon 
Hairs  right  of  purchase  under  said  act  must  be  recalled  and  va<^ted. 
The  company's  claim  for  the  land  will,  however,  stand  rejected,  and 
Hall's  homestead  entry  will  be  canceled. 
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PRACrriCrE— FINAL  DEC'ISIOX— PETITION  FOR  RECONSI DERATION— lUTLJE 

114. 

HAVIGHORST  V.  Hartwell. 

After  the  denial  of  motion  for  review  or  rehearing  the  Department  will  not  re-open 
the  case  for  farther  investigation,  except  upon  such  a  showing  as  would  war- 
rant a  court  of  equity  in  granting  relief  against  the  judgment  of  a  court  of  law. 

Seeretnry  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

9,  1896.  (W.  M.  W.) 

On  March  23, 1896,  the  attorueys  for  S.  A.  V.  Hartwell  filed  in  the 
Department  a  petition 

for  the  exercise  of  the  supervisory  jurisdiction  of  the  Department,  in  recalling  the 
decision  heretofore  rendered  in  the  above  entitled  cause,  and  to  grant  the  defendant 
a  new  hearing  therein. 

Said  petition  alleges  certain  errors  of  law  and  fact  in  the  depart- 
mental decision  of  the  case  of  J.  H.  Havighorst  v.  Samuel  A.  V.  Hart- 
well,  decided  adversely  to  Hartwell  on  the  11th  day  of  October,  1895, 
and  adhered  to  on  review  on  Jannary  13,  1896. 

The  petition  is  not  accompanied  by  any  affidavit  showing  that  it  is 
made  in  good  faith  and  not  for  the  purpose  of  delay,  as  required  by 
Kule  of  Practice  78  relating  to  motions  for  rehearing  and  review. 

Kule  114  provides  that: 

Motions  for  review,  and  motions  for  rehearing  hefore  the  Secretary,  must  he  filed 
with  the  Commissioner  of  the  General  Laud  Office  within  thirty  days  after  notice  of 
the  decision  complained  of,  and  will  act  as  a  supersedeas  of  the  decision  until  other- 
wise directed  by  the  Secretary. 

Each  motion  must  state  concisely  and  specifically,  without  argument,  the  grounds 
upon  which  it  is  based. 

On  receipt  of  such  motion,  the  Commissioner  of  the  General  Land  Office  will  for- 
ward the  same  immediately  to  this  Department,  where  it  will  be  treated  as  '^  special/' 
If  the  motion  does  not  show  proper  grounds  for  review  or  rehearing,  it  will  be 
denied  and  sent  to  the  files  of  the  General  Land  Office,  whereupon  the  Commissioner 
will  remoxe  the  suspension  and  proceed  to  execute  the  jud<;ment  before  rendered. 
But  if,  upon  examination,  proper  grounds  are  shown,  the  motion  will  be  entertained, 
and  the  parties  notified,  whereupon  the  moving  i)arty  will  be  allowed  thirty  days 
within  which  to  file  an  argument  and  serve  the  same  on  the  opposite  party,  who 
will  be  allowed  thirty  days  thereafter  in  which  to  file  and  serve  an  answer;  after 
which  no  further  argument  will  be  received.  Thereafter  the  case  will  not  be 
reopened,  except  under  such  circumstances  as  would  induce  a  court  of  equity  to 
grant  relief  against  a  judgment  of  a  court  of  law. 

This  rule  is  intended  to  cover  every  case  that  may  be  brought  before 
the  Department  for  final  action,  including,  of  course,  the  exercise  of 
whatever  supervisory  authority  the  head  of  the  Department  may  have 
over  such  matters  under  the  law.  Generally  speaking,  under  this  rule 
all  controversies  terminate  and  finally  end  when  the  Department  acts 
on  the  motion  for  review  or  rehearing  in  any  case,  and  thereafter  the 
case  will  not  be  reopened,  '^except  under  such  circumstances  as  would 


672  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

induce  a  court  of  equity  to  grant  relief  against  a  judgment  of  a  court 
of  law." 

lu  otlier  words,  whenever,  after  review  or  rehearing  has  been  denied, 
the  unsuccessful  party  can  and  does  present  to  the  Department  such 
a  state  of  facts  and  circumstances  as  would  warrant  a  court  of  equity 
in  enjoining  the  collection  of  a  judgment  of  a  court  of  law,  then, 
and  not  until  then,  will  the  Department  re-open  the  case  for  ftirther 
investigation. 

A  brief  reference  to  some  of  the  authorities  which  govern  courts  of 
equity  in  granting  relief  against  judgments  rendered  by  courts  of  law 
may  not  be  out  of  place  in  order  to  fully  understand  what  is  required 
by  the  latter  clause  of  Rule  114,  above  quoted. 

In  Freeman  on  Jiidgments,  section  485,  pages  491  and  492,  it  is  said: 

In  respect  tu  the  geuerul  grounds  upon  which  the  interposition  of  courts  of  equity 
may  be  successfully  iovoked  to  obtain  relief  from  judgments  or  decrees,  there  seems 
to  be  a  perfect  unanimity  of  opinion.  The  actual  adjudication  of  any  question  is  in 
fact  final,  under  all  cicumstances,  unless  corrected  by  some  appellate  tribunal;  and 
18  never  Hubject  to  re-examination  in  any  other  than  an  appellate  court,  upon  any 
issue  of  law  or  fact,  nor  upon  the  sole  ground  that  the  former  decision  is  contrary  to 
e^iuity  or  good  conscience.  It  is  always  a  condition  precedent  to  the  proper  action 
of  a  court  of  equity,  in  interfering  with  a  judgment  or  decree  not  before  it  on  appeal, 
that  the  facts  be  disclosed  establishing  that  the  matter  now  in  the  form  of  an  adju- 
dication is,  in  truth,  without  any  fault  of  the  party  seeking  to  avoid  it,s  effect,  a 
determination  in  which  he  could  not  present  his  cause  of  action,  or  his  grounds  of 
defense,  as  the  case  may  be  to  the  consideration  of  the  court. 

In  section  487  it  is  said : 

It  has  alrea<1y  been  intimated  that  neither  an  erroneous  conclusion,  upon  which  a 
judgment  was  based,  nor  any  irregularity  of  proceeding,  not  involving  the  jurisdic- 
tion of  the  tribunal  pronouncing  it,  can  have  any  ejQfect  in  determining  the  question 
whether  the  judgment  should  be  restrained  in  equity.  Such  beyond  doubt  is  the 
law.  '^A  court  of  equity  will  never  set  aside  or  enjoin  a  judgmeut  on  the  ground  of 
error  or  mistake  iu  the  judgment  of  the  court  of  law.'*  Nor  will  this  general  rulo 
be  varied  because  the  judgment  was  upon  default,  unless  there  was  fraud  or  surprise 
or  other  good  reason  for  the  failure  to  defend,  nor  on  the  ground  that  the  Supreme 
Court  had  overlooked  or  mistaken  material  facta  shown  by  the  record  ....  It  is 
therefore  conceded  that  e<[uity  will  not  interfere  with  a  judgment  on  account  of 
alleged  irregularities  occurring  in  the  exercise  of  lawful  jurisdiction. 

In  Story's  Equity  Jurisprudence,  section  1572,  it  is  broadly  stated 
that  a  court  of  equity  will  never  enjoin  a  judgment  of  a  court  of  law 
upon  the  ground  of  mistake  or  error  in  the  judgment  of  the  court  at 
law ;  or  that  the  court  of  equity  in  deciding  the  same  questions  decided 
by  the  court  of  law  would  have  come  to  a  difierent  conclusion. 

Each  and  every  question  presented  by  the  petition  under  considera- 
tion, whether  of  law  or  fact,  has  been  fully  considered  by  the  Depart- 
ment, first  on  the  merits,  and  then  on  review.  The  evidence  is 
voluminous  and  conflicting  in  character.  Hartwell  has  had  full  oppor- 
tunity to  present  his  defense,  and  has  actually  availed  himself  of  such 
opportunity.  The  ultimate  finding  and  conclusion  of  the  Department 
were  in  harmony  with,  and  concurred  in,  the  respective  conclusions  of 
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your  office  and  the  local  officers,  that  Hartwell  is  shown  to  be  disqual- 
ified under  the  law  to  make  entry  of  the  land  in  question. 

The  petition  utterly  fails  to  bring  the  case  within  the  Bules  of 
Practice,  or  show  that  petitioner  is  entitled  to  any  relief  whatever*. 
It  is  therefore  denied.  » 


FRICB  OF  UiNI>-BAIIiBOAI>  eBA29T. 

Daniel  Campbell. 

Odd  Dumbered  sections  within  the  primary  limits  of  a  railroad  grant,  but  excepted 
from  the  operation  thereof,  must  be  held  at  doable  minimum,  where  such  grant 
requires  the  alternate  reserved  sections  to  be  sold  at  said  price. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 

9 J 1896.  (F.  W.  C.) 

I  have  considered  the  appeal  of  Daniel  Campbell  from  your  office 
decision  of  May  11, 1895,  requiring  him  to  pay  an  extra  $1.25  per  acre 
on  account  of  his  pre-emption  entry  covering  the  W.  J  of  SW.  J  and 
FE.  J  of  SW.  i,  Sec.  35,  T.  18  N.,  R.  1  W.,  Prescott  land  district, 
Arizona. 

By  your  office  decision  "F'^  of  December  8, 1890,  this  land  was  held 
to  have  been  excepted  from  the  grant  made  by  the  act  of  Congress 
approved  July  25, 1886  (24  Stat.,  282),  for  the  Atlantic  and  Pacific 
railroad  company,  by  reason  of  the  fact  that  it  was  included  at  the  date 
of  the  filing  of  the  company's  map  of  definite  location  within  the  Gamp 
Yerde  Indian  reservation. 

The  order  creating  this  reservation  was  revoked  subsequently  to  the 
definite  location  of  the  road,  and  this  tract,  being  surveyed,  was  entered 
by  Johnson  Kovember  6, 1886. 

In  the  case  of  Clarke  r.  Northern  Pacific  railroad  company  (3  L.  D., 
158),  in  which  was  considered  the  question  as  to  the  price  of  certain 
lands  formerly  within  the  Crow  Indian  reservation  and  for  that  reason 
excepted  from  the  grant  to  the  Korthem  Pacific  Eailroad  company,  it 
was  held  (syllabus) : 

Where  the  statute,  providing  for  indemnity,  requires  the  double  minimum  price 
to  be  paid  for  the  even  sections,  but  fixes  no  price  for  the  odd  sections,  lands  in 
either  odd  or  even  sections,  which  may  afterwards  be  disposed  of,  mast  be  sold 
at  the  doable  minimum  price,  saving,  however,  the  rights  of  settlers  prior  to 
withdrawal. 

In  the  present  case  there  is  nothing  in  the  record  before  me  to  show 
that  Campbell  would  be  protected  by  the  saving  clause  in  favor  of 
those  settlers  who  settled  prior  to  withdrawal,  and  as  the  land  is  within 
the  primary  limits  of  the  grant  to  the  Atlantic  and  Pacific  railroad 
company,  your  office  decision  properly  held  the  same  as  disposable  at 
the  double  minimum  rate  or  $2.50  per  acre. 
10332— VOL  22 13 
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It  is  arged  by  Mr.  Campbell  that  other  persons  entering  lands  simi- 
larly situated  have  been  permitted  to  complete  entry  upon  payment  of 
$1^  per  acre,  for  which  they  have  received  patent;  bat  this  fact,  if 
admitted,  would  not  be  safficient  reason  for  ftirther  permitting  the 
entry  of  land  at  $1.25  per  acre,  which  auder  the  law  is  required  to  be 
xlisposed  of  at  the  double  minimum  rate. 

Your  office  decision  is  affirmed  and  you  will  allow  Mr.  Campbell  an 
-additional  thirty  days  from  notice  hereof,  within  which  to  comply  with 
your  office  requirement,  and  in  the  event  of  his  £Edlure  so  to  do,  his 
entry  will  be  canceled. 


rajlboai>  right  of  wat-sp£ciax<  act. 
Spokane  and  Palouse  Ky.  Co. 

The  beneficiary  under  a  special  right  of  way  act  having  abandoned  its  rights  there- 
under may  avail  itself  of  the  provisions  of  the  general  right  of  way  act  of 
March  3,  1875,  by  due  compliance  with  the  terms  thereof. 

Secretary  Smith  to  the  Commisaioner  of  the  General  Land  Office^  June 

P,  1896.  (A.  M.) 

With  your  letter  of  the  29th  ultimo,  you  submitted  a  map  filed  by 
the  Spokane  and  Palouse  Railway  Company  under  the  act  of  March  3, 
1875,  18  Stat.,  482,  and  showing  the  definite  location  of  a  section  of 
12.29  miles  of  the  line  of  its  road  on  certain  lands  in  Idaho  formerly 
within  the  Nez  Perces  Indian  reservation. 

It  appears  that  by  the  special  act  of  May  8, 1890,  26  Stat.,  104,  a 
right  of  way  was  granted  to  this  company  through  the  then  existing 
Indian  reservation,  that  a  map  covering  the  right  of  way  shown  on 
the  present  map  was  approved  under  the  special  act  on  April  2, 1891, 
and  that  the  company  paid  the  Indians  for  the  right  of  way  acquired 
by  the  approval.  The  company,  however,  failed  to  construct  its  road 
as  required  and  has  abandoned  any  rights  it  may  have  acquired  under 
the  special  act  aforementioned. 

The  company,  being  a  beneficiary  under  the  general  right  of  way  act 
of  1875,  now  applies  for  a  right  of  way  thereunder,  the  lands  in  the 
reservation,  outside  of  those  covered  by  allotments,  having  become 
public  lands. 

The  plats  of  survey  of  the  townships  crossed  by  the  right  of  way 
were  filed  in  the  local  office  on  October  26, 1895  (although  your  letter 
does  not  so  state)  and  the  map  was  filed  therein  on  November  18, 1895. 
It  is  in  proper  form,  has  been  approved  as  recommended  and  is  returned 
herewith. 
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TUAjcrricB^iyisposrrioN  of  appeajus-cubbbnt  Busonsaa. 

Spboial  Obbbb. 

Beeretarif  Smith  to  the  OcfnmissioTher  of  the  General  Land  Officej  June 

llj  1896. 

In  addition  to  cases  specified  in  departmental  order  of  Janaary  29, 
1S96  (22  L.  D.,  120),  you  are  directed  to  transmit  for  disposition  as 
<^  current  work  ^  all  cases  involving  townsitft  entries. 

In  all  cases  classified  as  current  work,  when  sending  out  notice  of 
your  decisions,  you  will  inform  the  parties  interested  of  that  fact,  and 
that  the  rules  relating  to  filing  arguments  will  be  strictly  enforced. 


meeoxg  claim-fubijcation  of  koticb— dbscbifn09« 

French  Lobe* 

The  notice  of  an  application  for  mineral  patent  will  be  held  Bnffioient^  In  the  matter 
of  descriptive  information  therein,  that  complies  sabstantiaUy  with  the  law  and 
regulations  in  force  at  the  time  such  notice  is  given. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

13, 1896.  (A.  B.  P.) 

By  decision  of  your  office  under  date  of  June  22,  1895,  relative  to 
miaaral  entry  Ko.  1930,  for  the  French  Lode  claim,  lot  2486,  in  the  Con- 
solidated Ten  Mile  mluing  district,  Leadville,  Colorado,  made  November 
30, 1883,  by  Charles  A.  Luther  et  al.^  and  their  application  for  patent 
therefor,  you  required  the  claimants  to  publish  and  i>ost  a  supplemental 
notice  of  their  said  application  for  patent,  for  the  reason  that  the  former 
notice  as  published  did  not  make  mention  of  the  connecting  or  tie  line 
from  corner  No.  1  of  the  claim,  which  is  shown  by  the  survey  to  bear 
S.  540  and  V  W.  4393  feet  to  United  States  location  monument  Kokoma, 
your  conclusion  being,  in  substance,  that  in  view  of  such  omission  the 
locus  of  the  claim  could  not  have  been  definitely  ascertained  by  parties 
who  might  have  desired  to  contest  the  same  by  adverse  proceedings. 

The  Eli  Mining  and  Laud  Company,  alleging  that  it  is  the  present 
owner  of  said  French  Lode  claim,  by  one  A.  D.  Searl,  manager,  filed 
an  api)eal  from  your  said  decision. 

Several  grounds  of  error  are  alleged,  only  one  of  which,  however,  is 
deemed  material  to  the  proper  disposition  of  this  case;  and  that  is,  in 
effect  that  the  locus  of  the  claim  in  question  could  have  been  and  can 
be  readily  and  definitely  ascertained  by  reference  to  the  connection 
made  by  the  survey  thereof  with  the  approved  survey  of  the  adjoining 
claim,  !No.  2487,  known  as  the  Clara  Lode  claim,  which  has  been  duly 
patented  to  its  owner. 
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The  record  shows  that  the  survey  of  this  daim  was  not  only  con- 
nected with  comers  Xo.  1  and  No.  2  of  the  said  Clara  Lode  claim  bat 
was  also  connected  with  United  States,  location  monament  as  stated  in 
your  said  office  decision.  This  latter  connecting  line  was  not  mentioned, 
however,  in  the  published  notice.  The  records  of  yont  office  show  thati 
the  Clara  Lode  claim  was  carried  to  patent  January  30, 1886,  upon  the 
said  survey  thereof^  and  upon  a  published  notice  exactly  similar  to  the 
one  here  in  question. 

The  United  States  surveys  were  not  extended  over  the  lands  in  the 
said  Consolidated  Ten  Mile  mining  district  until  several  years  after  the 
filing  of  the  present  application  for  patent  and  the  publication  of  the 
notice  under  it.  At  that  time  the  rules  and  regulations  of  your  office, 
did  not  require  the  survey  of  a  mining  claim  located  on  unsurvcyed 
land  to  be  connected  with  a  United  States  mineral  monument,  as  has 
been  the  case  since  the  publication  of  mining  circular  of  December  10, 
1891;  and  therefore  the  mention  of  such  a  connecting  line  in  the  pub- 
lished notice  of  application  for  patent  could  not  have  been  required* 
Under  the  rules  then  in  force  a  reference  by  course  and  distance  to  per- 
manent objects  in  the  neighborhood  was  deemed  a  sufficient  designation, 
of  the  locus  of  the  claim  by  the  sui*vey,  until  the  public  surveys  could 
be  closed  upon  its  boundaries.  And  while  such  rules  and  regulations 
enjoined  great  care  in  the  preparation  of  such  notice  they  did  not 
expressly  require  that  the  references  in  the  surveys  to  permanent 
objects  should  be  stated  in  the  notice  (Copp'sU.  8.  Mineral  Lands,  37-^9). 

The  notice  in  question  appears  to  have  been  prepared  with  care.  It 
refers  to  the  connection  of  the  claim  with  corners  No.  1  and  No.  2  of 
the  previously  surveyed  Clara  Lode  claim  as  stated,  gives  minutely  the 
metes  and  bounds  thereof,  shows  its  location  with  reference  to  the  two 
other  mining  claims  adjoining  it  on  the  east  and  south,  and  seems  to  be 
in  other  respects  in  accord  with  the  rules  then  existing.  I  think  it 
therefore  a  substantial  compliance  with  the  law  and  regulations  in 
force  at  the  time  and  should  be  held  sufficient  to  carry  the  claim  to 
patent  if  the  claimant  has  complied  with  the  law  in  other  respects. 
The  fact  that  the  ad[joining  Clara  Lode  claim  was  patented  in  1886 
under  the  former  rules  upon  a  similar  notice  would  indicate  that  your 
office  at  that  time  considered  such  a  notice  sufficient.  In  view  of  these 
things  I  do  not  think  there  exists  any  good  reason  for  requiring  the 
republication  of  notice,  and  your  office  decision  is  accordingly  reversed. 
This  is  not  to  be  considered  as  in  any  sense  relieving  applicants  for 
patent  since  the  publication  of  mining  circular  of  December  10, 1891^ 
from  a  strict  compliance  with  the  rules  and  regulations  therein  pro- 
mulgated. 
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BIIKING  CLAIM-ABSTRACT  TITL.E  OF  THE  PUr.CHASEIL 

White  Extension  West  Lode. 

A  mineral  entry  allowed  on  an  abstract  Bhowing  an  absolnte  title  in  the  applicant, 
and  tliereafter  snspended  on  account  of  judicial  proceedingB  apparently  affect* 
ing  said  title^  may  pass  to  patent  on  the  termination  of  aaid  proceedings,  and 
tlie  consequent  coulirmation  of  the  title  in  the  applicant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 
(W.  A.  L.)  13,  1806.  (P.  J,  0.) 

The  record  before  me  shows  that  Robert  W.  Nevin  and  James  8. 
Kevin  made  application  March  4, 1881,  for  the  White  Extension  West 
Lode,  survey  No.  1155,  Central  City,  Colorado,  land  district.  On  May 
15,  1882,  a  supplemental  abstract  was  filed  in  the  local  office  showing 
the  transfer  of  the  property  by  the  Nevins  to  Isaac  Taylor  "and  Charlea 
C.  Miles,  and  by  the  latter  to  the  Lulu  and  White  Silver  Mining  Com- 
pany. On  October  4,  following,  this  company  filed  an  application  to 
purchase  said  lode  claim,  and  on  the  same  day  mineral  entry  No.  2081 
was  made. 

On  June  23,  1883,  one  W.  O,  Baskin,  attorney  for  Nevin  et  dLj 
addressed  a  letter  to  your  office  and  enclosed  a  copy  of  a  complaint 
filed  in  the  district  court  of  Clear  Creek  county,  Colorado,  wherein  the 
Lulu  and  White  Silver  Mining  Company  was  plaintiff,  and  Nevin  et  aU 
were  defendants,  alleging  that  the  sum  of  $12,000  was  owing  by  the 
defendants  and  that  the  deed  from  defendants  was  given  as  security 
for  payment  of  said  sum  within  ninety  days  from  date  said  sum  should 
be  demanded,  and  the  prayer  was  that  said  deed  should  be  adjudi^cd 
and  decreed  to  be  a  mortgage,  for  a  foreclosure  of  the  mortgage,  and 
the  sale  of  the  i)remises.  By  letter  from  said  attorney  your  office  was 
asked  to  give  its  attention  to  this  complaint  and  to  suspend  action  on 
the  application. 

Your  office  by  letter  of  June  17, 1883,  held  that  there  is  no  material 
-discrepancy  between  the  claim  for  a  patent  set  up  by  said  company  as 
owner  of  said  mining  claim  and  the  several  averments  in  its  com- 
l>laint;  that  the  suit  was  evidently  brought  for  the  purpose  of  quiet- 
ing its  possessory  title  and  to  remove  any  real  or  su])posed  cloud 
thereon.    Mr.  Baskin's  objection  was  therefore  overruled. 

On  May  12, 1891,  your  office  again  considered  the  matter  and  notified 
the  register  and  receiver  that 

farther  notion  in  this  cane  will  therefore  he  delayed  nntil  a  final  decree  shall  have 
heen  rendered  in  chancery  proceedings  now  pending  wherein  said  company  is 
plaintiff  and  ihe  applicants  for  patent  are  defendants. 

Thus  the  matter  seems  to  have  rested  until  July  12, 1894,  when  your 
office  again  addressed  a  letter  to  the  local  office  calling  attention  to  the 
fact  that  a  decree  was  made  in  said  suit  June  25, 1883,  and  that  in 
order  to  properly  dispose  of  the  case  it  was  ucce;>sai*y  that  the  com- 
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pany  should  farnish  satisfactory  evidence  of  what  action  had  beea 
taken  under  said  decree  and  requiring  the  company  to  furnish  a  certi* 
fled  copy  of  its  articles  of  incorporation. 

It  is  not  deemed  necessary  to  recite  all  the  details  of  litigation  in  the 
local  courts  instituted  by  the  mining  company.  Suffice  it  to  say,  that 
in  response  to  your  office  letter  of  July  12, 1894,  the  company  presented 
the  decree  of  the  district  court,  entered  on  mandate  of  the  supreme 
court,  reversing  the  judgment  below  sustaining  the  allegations  of  the 
complaint,  and  ordering  the  property  involved  to  be  sold  by  the  sheriff, 
if  the  amount  of  money  was'  not  paid  within  a  given  period.  The 
amount  not  having  been  paid,  an  order  of  sale  was  issued,  and  the 
property  sold  on  May  5, 1888,  to  the  plaintiff.  Said  sale  was  confirmed 
June  14, 1888  by  the  court,  and  attorney  for  the  plaintiff  asked  further 
time  within  which  to  furnish  sheriff's  certificate  of  sale  and  copy  of 
sheriff's  deed.  On  consideration  of  the  matter,  however,  your  office  by 
letter  of  April  27, 1806,  held :, 

It  having  been  finaUy  determined  by  a  court  of  competent  jnrisdiction,  that  the 
deeds  relied  npon  by  the  entry  man  as  evidence  of  the  possessory  title  in  making 
said  entry  were  in  effect  a  mortgage,  it  follows  that  at  date  of  said  entry  the  Lulu 
and  White  Silver  Mining  Company  was  not  the  owner  of  said  White  Extension  West 
Lode  claim. 

Motion  for  review  of  this  decision  was  filed  and  with  it  copies  of 
sheriff's  certificate  of  sale  and  the  sheriff's  deed  to  the  plaintiff.  Tour 
office  overruled  said  motion  for  review  on  the  same  ground  and  for  the 
same  reason  given  in  your  said  letter  of  April  27, 1895.  Wherenpon 
the  company  prosecutes  this  appeal,  assigning  numerous  grounds  of 
error. 

It  seems  to  me  to  be  unnecessary  to  discuss  the  many  errors  assigned 
by  counsel  for  the  reason  that  the  case  may  be  disposed  of  upon  one 
ground  alone.  The  supplemental  abstract  on  its  face  showed  absolute 
title  in  the  mining  company.  There  being  no  suit  pending,  the  property 
not  being  in  controversy  at  that  time,  the  local  officers  were  fully  jus- 
tified in  permitting  the  entry  to  be  made.  It  will  be  assumed  that  the 
mining  company  had  possession  of  the  property  and  has  maintained  it 
daring  all  this  period,  there  being  no  showing  to  the  contrary,  or  any 
intimation  that  they  have  not  been  thus  possessed. 

Whatever  may  be  said  of  the  proceeding  had  .in  court,  (10  Gol.,357) 
whether  it  was  for  the  purpose  of  foreclosing  the  mortgage,  or  to  quiet 
the  title,  it  is  very  clear  that  the  title  of  the  company  by  reason  of  this 
decree  and  sale  is  now  perfect,  and  I  see  no  reason  why  the  entry 
should  not  be  approved  and  passed  to  patent,  if  it  is  otherwise  in  con- 
formity with  law. 

Your  office  judgment  is  therefore  reversedi  and  the  entry  will  be 
approved)  if  otherwise  satisfiEtctory. 
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hom£srreai>-fiolj>iebs»  declaratort  statement-settle&ient. 

Wood  v.  Tylbb. 

A  soldier's  homestead  declaratory  statement  is  no  protection  to  a  prior  settlement, 
bat  is  in  itself  the  initiation  of  a  right  to  make  homestead  entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 

13j  1896.  (B.  B.,  Jr.) 

Certiorari  issued  in  this  case  September  18, 1895,  at  the  instance  of 
George  P.  Wood,  for  review  here  of  your  office  decisions  of  October 
20, 1894,  and  June  18, 1895  (the  latter  on  review),  in  the  case  of  said 
Wood  and  Charles  N.  Points  v.  Manuel  Tyler,  wherein  a  hearing  was 
ordered  to  determine  the  qaestiou  of  priority  of  settlement  as  between 
Wood  and  Tyler,  the  land  involved  being  the  E.  J  of  the  SW.  J  of  Sec 
29,  T.  11  N.,  R.  7  W.,  1.  M.,  Oklahoma  City,  Oklahoma,  land  district. 
Said  Points  is  not  a  party  to  this  proceeding,  Tyler  having  relinquished 
the  land  in  conflict  between  them,  and  the  decision  of  the  local  office 
in  favor  of  the  former  having  also  become  final  by  reason  of  Tyler's 
failure  to  appeal  from  so  much  of  the  decision  as  related  to  the  con- 
troversy between  them.  The  said  decisions  of  your  office  and  the 
writ  of  certiorari  set  out  all  the  material  facts.  The  petition  for  the 
writ  prays  that  the  order  for  a  hearing  be  revoked. 

It  appears  from  the  record  before  me,  among  other  things,  that  Tyler 
iiled  his  soldier's  declaratory  statement  for  certain  lands,  including 
the  tract  in  question,  April  20, 1892;  that  Wood  made  homestead  entry 
for  the  entire  SW.  ^  of  said  section,  October  21, 1892,  having  also,  on 
April  21,  1892,  initiated  a  contest  against  Tyler  and  one  Bennett 
whose  homestead  entry  of  April  20, 1892,  relinquished  October  10, 1892, 
covered  said  quarter  section ;  that  Tyler  made  entry  for  the  east  half 
thereof  October  18, 1892;  and  that  Wood  made  settlement  on  the  land: 
covered  by  his  entry  on  the  afternoon  of  April  19, 1892,  and  has  since 
complied  with  the  law  as  to  residence  and  cultivation.    The  purpose  of 
the  hearing  was  apparently  to  enable  Tyler  to  show  when  he  made 
settlement  on  the  land  claimed  by  him,  his  contention  being  that  hia- 
settlement  was  prior  to  that  of  Wood,  was  protected  by  his  said  declar- 
atory statement,  and  that  therefore  his  right  to  the  land  in  controversy 
was  superior  to  that  of  Wood. 

In  view  of  the  fact  that  Tyler  did  not  make  entry  nor  apply  to  make 
entry  of  the  land  until  October  18,  1892,  more  than  three  mouths  after 
his  alleged  settlement,  and  subsequent  to  the  entry  of  Wood,  it  i» 
material,  in  the  face  of  Wood's  settlement,  contest,  and  entry,  when 
Tyler  made  his  settlement  He  must  stand,  as  a  claimant  for  the  land^ 
either  upon  his  rights  under  his  soldier's  declaratory  statement,  or,, 
independent  of  them,  upon  his  rights  under  his  settlement  and  entry^ 
or  under  his  entry  alone.  However  he  may  elect,  the  right  of  Wood 
is  superior.    Wood's   settlement  was  prior  to  the  filing  of  Tyler'a 
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Statement,  if  T^^ler  elects  to  stand  npon  his  statement.  If  he  elects 
to  stand  upon  his  settlement  and  entry,  even  conceding,  for  the  sake 
of  the  argument,  that  his  settlement  was  prior  to  that  of  Wood,  he 
was  fatally  in  default  in  failing  to  make  entry  within  three  months 
of  his  settlement,  as  against  Wood's  contest  and  prior  entry.  If  he 
stands  upon  his  entry  alone,  Wood's  right  is  obviously  superior. 

The  contention  that  Tyler's  declaratory  statement  protected  bis  settle- 
ment right  is  unsound.  A  homestead  settlement  upon  surveyed  land 
avails  nothing  as  against  an  intervening  adverse  claim  unless  followed 
by  entry  within  three  months.  Such  settlement  can  not  be  protected 
by  a  soldier's  declaratory  statement,  which  statement  has  no  relation 
to  a  prior  settlement,  but  is  itself  the  initiation  of  a  homestead  claim. 
The  case  of  Pickard  v.  Oooley  (19  L.  D.,  241)  is  directly  in  point  and 
supports  the  views  I  have  herein  expressed. 

A  hearing  in  this  case,  in  view  of  the  facts  and  the  law,  is  wholly 
unnecessary.  The  order  for  a  hearing  is  therefore  revoked,  and  the 
case  remanded  to  your  office  for  further  appropriate  action. 


SETTLBMENT  ItlGHTS— T7NRECOBBED  ENTBT* 

HoSKINa  V.  Peabson. 

Ln  the  case  of  an  entry  that  is  not  of  record  in  the  local  oflSce  the  land  ooTered 
thereby  must  be  held  as  open  to  settlement  and  appropriation  subject  only  to 
whatever  rights  may  exist  on  the  part  of  such  entryman. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  June 

13y  1896.  (O.  J.  W.i 

September  27, 1887,  John  H.  Pearson  made  homest>ead  entry,  No* 
3731,  for  8.  ^  NE.  J,  and  K  i  8E.  J,  Sec.  9,  T.  63  K,  E.  9  W. 

On  September  28, 1887,  Harley  W.  Judd  made  homestead  entry,  No. 
3757  for  K  J  SB.  J,  Sec.  9  and  N.  i  SW.  J,  Sec.  10,  T.  63  N.,  E.  9  W. 

George  Hoskiog  filed  affidavit  of  contest  against  Judd's  entry,  and 
on  June  24,  1890,  as  a  result  of  that  contest,  homestead  entry,  No. 
3757,  was  canceled. 

July  5, 1890,  Hosking  filed  pre-emption  D.  S.,  No.  6320  for  N.  J  SB. 
i,  Sec.  9,  and  N.  ^  SW.  J  Sec.  10,  T.  63  N.,  E.  9  W.,  and  made  final 
proof  thereon  September  27, 1892,  and  cash  certificate  and  receipt  were 
issued  October  1, 1892,— No.  11939. 

On  June  24, 1892,  Gustav  V.  Anderson  made  homestead  entry,  No, 
6928,  for  the  land  covered  by  Hosking's  declaratory  statement  and 
when  the  entry  of  Hosking  was  taken  up  for  examination  new  publica- 
tion  was  required  by  letter  of  May  20, 1893,  of  your  office,  also  direct- 
ing the  adverse  claimant  to  be  duly  cited.  New  publication  was  duly 
made  and  adverse  claimants  cited  in  the  published  notice  and  by  reg- 
istered letters,  the  letters  being  returned  unclaimed,  and  the  local 
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officers  reported  that  do  protest  or  objection  had  been  filed  against 
Hosking's  entry.  Upon  said  report  Anderson's  homestead  entry,  Ko. 
6928,  was,  on  November  29, 1893,  canceled  as  to  the  N.  i  SW.^,  Sec 
10,  T.  63  N.,  R.  9  W.,  and  cash  entry  No.  11,939  of  Hosking  was  held 
for  cancellation  as  to  the  N.  i  SE.  i  of  Sec.  9  on  the  ground  that  at  the 
time  of  Hosking's  settlement  the  land  was  segregated  by  Pearson's 
homestead  entry  made  in  1887.  Hosking  moved  for. review  of  your 
office  decision,  in  which  he  alleged  that  Pearson  had  lost  any  right  he 
might  have  had  to  the  land  in  controversy  by  reason  of  the  fact  that 
he  never  settled,  improved  or  resided  upon  any  portion  of  the  same; 
that  at  the  date  of  his  (Hosking's)  settlement,  the  land  appeared  to  be 
vacant  unimproved  pnblic  laud,  and  the  same  appeared  by  the  records 
of  the  local  office  to  be  unappropriated.  That  by  his  contest  against 
Judd's  entry  and  the  preference  right  secured  thereby,  and  by  his  filing 
without  knowledge  of  the  existing  entry  of  Pearson  and  by  his  com 
pliance  with  the  law  he  has  acquij^ed  an  equitable  right  to  the  land  in 
question,  which  should  be  recognized  unless  Pearson  has  a  superior 
right,  and  that  Pearson  should  be  required  to  show  cause  why  his 
homestead  entry  should  not  be  canceled,  or  a  hearing  should  be  ordered 
to  ascertain  the  facts  in  relation  to  Pearson's  failure  to  comx>ly  with 
the  law.  On  March  23, 1894,  your  office  considered  said  motion  for 
review  and  denied  the  same.  On  March  27, 1894,  Hosking  appealed 
from  said  decision  to  the  Department.  On  April  6, 1894,  your  office 
held  that  said  appeal  was  not  filed  within  the  time  allowed  by  Bules  86 
and  87  of  Practice  and  declined  to  send  up  said  appeal.  On  May  5, 
1894,  your  office  sent  here  an  application,  filed  by  attorneys  for  Hos- 
king, for  writ  of  certiorari.  On  August  31, 1895,  said  application  was 
considered  here,  and  your  office  was  directed  to  certify  and  send  up  the 
record  of  the  proceedings  in  reference  to  the  cancellation  of  Hosking's 
pre-emption  entry.  Said  order  has  been  complied  with,  and  I  have 
now  before  me  the  record  in  said  case. 

The  effect  of  said  order  is  to  leave  the  appeal  of  Hosking  still  pend- 
ing and  to  be  disposed  of.  While  said  appeal  is  from  your  office  deci- 
sion of  March  23, 1894,  in  which  your  office  declined  to  review  its  decision 
of  November  29, 1893,  in  which  Hosking's  such  cash  entry  was  held  for^ 
cancellation,  it  necessarily  puts  in  question  the  correctness  of  your 
rulings  in  both  decisions. 

It  appears  that  Pearson  had  an  entry  of  record  in  your  office  for  the 
land  in  question  at  the  date  of  Hosking's  filing,  but  for  some  cause  it 
did  not  so  appear  in  the  local  office  and  Hosking  had  no  knowledge  of 
it.  If  Pearson  had  followed  up  his  entry  by  occupancy,  cultivation, 
and  improvements,  there  would  be  no  question  as  to  the  correctness  of 
the  cancellation  of  Hosking's  cash  entry,  but  as  against  the  bare  fact, 
that  Pearson  had  an  entry  of  record,  at  the  date  of  Hosking's  cash 
entry,  it  is  alleged  that  that  fact  did  not  appear  of  record  in  the  local 
land  office;  that  Hosking  Lad  no  knowledge  of  it,  and  that  the  land 
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itself  appeared  to  be  unoccnpied  and  unappropriated,  and  that  Peai-son 
had  long  since  forfeited  all  rights  conferred  by  the  mere  entry.  These 
allegations  are  sworn  to  by  Hosking,  and  the  facts  set  out  in  his  affi- 
davit are  duly  corroborated  by  two  other  witnesses. 

Appended  to  said  affidavits  is  a  certificate  from  A.  J.  Taylor,  register 
of  tbe  land  office,  at  Duluth,  sho\iing  that  as  Pearson's  entry  appeared 
of  record  in  said  office  it  did  not  embrace  the  land  in  controversy. 
Hosking  asks  that  Pearson  be  required  to  show  cause  why  his  entry 
should  not  be  canceled,  or  that  a  hearing  be  ordered,  at  which  said 
allegations  may  be  inquired  into.  These  papers  are  to  be  taken  as  a 
part  of  and  ancillary  to  Hosking^s  appeal.  The  question  presented  is 
whether  or  not  Hosking  under  the  state  of  facts  hereinbefore  enumer- 
ated  and  alleged  to  be  true,  has  such  equitable  right  to  tbe  land  as 
between  him  and  Pearson  entitles  him  to  a  hearing  on  these  allegations. 

In  the  case  of  Linville  v.  Clearwater  et  aL  (10  L.  D.,  59),  it  was  held 
in  a  similar  case,  that  to  every  one  except  the  first  entryraan  the  land 
was  public  and  open,  and  that  upon  the  relinquishment  by  the  first 
entryman,  that  of  the  second  should  be  reinstated.  The  reason  for 
this  was  that  the  rights  of  the  first  entryman  had  become  extinct  by 
reason  of  his  relinquishment,  and  the  effect  must  have  been  the  same 
if  his  rights  had  been  lost  through  any  other  cause,  as  by  abandonment 
of  the  land  or  failure  to  settle  upon  it,  as  in  this  case. 

Under  this  view  of  the  case,  it  was  error  to  refuse  to  inquire  whether 
or  not  Pearson  had  any  subsisting  right,  which  was  superior  to  that  of 
Hosking.  Your  office  decision  of  the  23d  of  March,  1894,  is  accordingly 
reversed,  and  your  office  decision  of  November  29, 1893,  so  far  modified 
as  to  conform  to  this  opinion.  A  hearing  is  ordered  at  which  the  alle- 
gations against  Pearson's  entry  shall  be  inquired  into,  and  further 
action  on  Hosking's  entry  is  hereby  suspended  to  await  the  result  of 
such  hearing. 

BAILROAB  LANDS-SECTION  5»  ACT  OT  TWABCyg  89  188T. 

BENO  V.  OOLB. 

Tbe  right  of  purchase  nnder  Bection  5,  act  of  March  3^  1887,  is  not  defeated  by  a  set- 
tlement and  entry  made  after  the  passage  of  said  act,  and  with  fall  knowledge 
of  the  prior  adverse  rights  of  the  claimant  nnder  tbe  railroad  grant. 

Secf-etary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

13y  1896.  (0.  J.  W.) 

The  N.  J  of  the  NW.  J,  Sec.  3,  T.  3  8.,  R.  69  W.,  Denver,  Ck)lo.— the 
land  in  controversy, — is  within  the  limits  of  the  grant  to  the  Union 
Pacific  Eailroad  Company,  its  right  to  which  attached  August  20, 1869, 
the  company  listed  it  December  3,  1879,  Amos  Band  filed  declaratory 
statement  No.  1020,  for  said  land  May  23, 1865,  alleging  settlement  in 
April,  18G5.  Evan  E.  Eeno  made  homestead  entry,  No.  13,560,  for  the 
same,  December  26, 1888. 
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In  May,  1870,  Lyman  N.  Cole  caused  notice  to  be  pablished  of  his 
intention  to  snbmit  proof  of  his  right  to  purchase  the  land  under  the 
provisions  of  section  6,  act  of  March  3, 1887  (24  Stat.,  55(J).  On  July 
5, 1889,  the  day  named,  he  submitted  his  proof^  and  no  one  appear^ 
to  offer  objections,  but  afterwards  on  July  13, 1889,  Evan  E.  Keuo  filed 
an  affidavit,  in  which  he  set  forth  the  fact  that  he  had  made  eutry  of 
the  land  in  December,  1888,  and  settled  on  it  in  March,  1889,  and  had 
since  resided  continuously  upon  it,  cultivating  a  portion  of  it,  and  had 
made  improvements  which  Cole  had  destroyed.  That  he  had  not  seon 
the  notice  of  Cole's  intention  to  make  proof^  and  had  no  knowledge  of 
the  same  until  July  12,  1889,  and  asked  for  a  hearing  to  enable  him  to 
appear  and  defend  his  rights.  On  December  20, 1889,  the  local  oi!icers 
denied  his  application  for  hearing,  and  an  appeal  was  entered  from  said 
action. 

On  July  31, 1891,  your  office  approved  the  action  of  the  local  officers^ 
holding  Beno's  entry  and  the  company's  list  for  cancellation,  and  accept- 
ing Cole's  proof  as  satisfactory.  The  case  was  appealed  to  the  Depart- 
ment, and  on  August  9, 1892,  the  action  of  your  office  was  affirmed  as 
to  the  railroad  company,  but  the  case  was  remanded  as  between  Eeno 
and  Cole  for  the  purpose  of  allowing  Keno,  if  he  could,  to  show  a  vnlid 
reason  why  Cole's  application  to  purchase  should  be  denied,  and  hi^ 
entry  sustained,  it  being  held  that  Beno  was  not  properly  notified  of 
Cole's  intention  to  make  proof.  (Beuo  v.  Cole,  15  L.  D.,  174.)  It  wns 
further  held  that  the  unexpired  pre-emption  filing  of  Band  made  in 
18G5,  had  the  effect  of  excepting  the  land  from  the  company's  grant, 
and  as  Beno's  filing  was  not  prosecuted  to  patent,  the  only  other  exist- 
ing claim  against  that  of  Cole  is  the  homestead  entry  of  Beno.  In 
accordance  with  said  decision,  after  the  cancellation  of  the  company's 
list,  your  office  directed  the  local  officers  to  appoint  a  day  for  a  hearing, 
and  give  notice  to  Reno  and  Cole.  Hearing  was  accordingly  had,  com- 
mencing December  8, 1802,  and  closing  January  27, 1893,  both  parties 
being  present.  On  May  6, 1893,  the  local  officers  found  in  favor  of  Cole, 
and  Beno  again  appealed  to  your  office.  On  May  3, 1895,  your  office 
affirmed  the  decision  of  the  local  officers,  and  the  case  is  here  again  on 
the  appeal  of  Beno  from  said  decision. 

The  appeal  undertakes  to  specify  five  grounds  of  error,  but  tbey 
amount 'to  nothing  more  than  the  general  allegation  that  the  decision 
is  against  the  law  and  the  evidence.  As  no  fact  found  by  the  local  office 
or  your  office  is  shown  to  be  nnauthorized,  they  will  stand  as  correct. 
The  local  officers  made  the  following  statement  of  facts  in  their  report. 

From  the  testimony  presented  we  find  tbnt  Mr.  Reno  has  known  the  land  in  dispute 
since  the  sumnier  of  1883;  that  on  June  17, 1885,  be  made  timber  culture  application 
for  the  land,  wbicb  was  rejected  by  the  local  officers,  but  be  claims  that  be  nevei 
received  notice  of  the  rejection ;  that  be  made  bomestead  entry,  No.  13,560,  for  this 
land  on  December  28, 1888 ;  tbat  on  the  26tb  or  27tb  of  Marcb,  1889,  be  banled  lumber 
on  tbe  land  with  wbicb  to  build  his  house ;  tbat  at  the  time  be  made  bis  said  entry  the 
land  was  enclosed  with  something  like  600  to  800  acres  of  other  lands ;  that  be  hauled 
the  lumber  on  this  land  through  a  wire  gate  tbat  was  in  tbe  fence  aroand  this  land; 
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that  he  eommenoed  to  bnild  his  faonse  on  March  28,  1889,  and  so  far  completed  it  on 
that  date  that  he  ooinmenced  hiB  residence  therein  on  the  evening  of  aaid  date ;  beeides 
the  bouse  he  bnilt  a  small  bam  and  some  sheds.  That  he  attempted  to  plant  and 
raise  crops  on  the  land  and  to  bnlld  a  fence  round  it,  but  was  prevented  by  Cole  and 
men  in  his  employ ;  that  the  value  of  his  improvements  is  about  $200;  that  he  would 
have  made  better  and  more  extensive  improvements  upon  the  place  had  be  not  been 
interfered  with  by  Cole;  that  he  has  maintained  a  bona  fide  residence  upon  the  land 
from  the  date  of  his  settlement,  to  the  date  of  the  hearing  of  this  cause;  that  he 
knew  this  land  had  been  purchased  from  the  railroad  company  by  William  A.  Rand ; 
that  Rand  had  sold  it  to  other  parties,  who  in  turn  sold  it  to  Cole ;  that  Cole  had 
purchased  it  about  the  time  he  (Reno)  applied  for  it  as  a  timber  culture  entry,  and 
that  Cole  was  in  possession  of  and  claiming  it  at  the  time  he  made  his  homestead 
entry. 

This  summary  of  facts  tonching  Reno's  claim  seems  to  be  fairly  stated, 
from  the  record.    Of  Cole's  claim  it  is  said  briefly: 

On  the  other  hand,  it  appears  that  Cole  purchased  the  laud  in  January,  1885,  and 
took  possession  thereof  at  once;  that  he  has  extensive  and  valuable  improvements 
thereon  in  the  way  of  ditches,  fences,  reservoir,  and  the  land  seeded  to  alfalfa, — all 
estimated  to  be  worth  three  thousand  dollars. 

The  insistence  of  Seno  is,  that  the  act  of  March  3, 1887  (24  Stat.,  556), 
will  notj  avail  Cole  because  of  the  proviso  to  section  5  of  said  act,  which 
excepts  settlements  made  subsequent  to  first  of  December,  1882.  Said 
proviso  has  reftsrence  to  settlements  initiated  between  December  1st, 
1882,  and  March  3, 1887, — the  date  of  said  act,  and  said  proviso  has  no 
reference  or.  application  to  a  settlement  initiated  after  the  passage  of 
said  act.  This  ground  of  objection  to  the  applicability  of  the  act  of 
March  3, 1887,  must  therefore  fail,  since  Beno  made  no  settlement  upon 
the  laud  until  about  March  28, 1889.  The  settlement  then  did  not  affect 
the  operation  of  the  act  of  March  3, 1887. 

These  facts  stand  out  prominently :  1st.  That  Cole  was  a  purchaser 
in  good  faith  before  the  passage  of  said  act,  deriving  title  from  the  rail- 
road company  through  those  from  whom  he  purchased.  2.  That  Reno 
had  full  knowledge  of  Cole's  claim,  purchase  and  improvements,  and 
made  his  entry  after  the  passage  of  the  act  of  March,  1887.  3.  That 
he  obtained  clandestine  entrance  inside  Cole's  enclosure  when  nearly 
all  the  land  in  dispute  was  in  actual  use  and  cultivation  by  Cole. 

In  the  light  of  these  facts  what  Keno  terms  his  settlement  on  the  land 
in  March,  1889,  looks  more  like  a  deliberate  trespass  than  a  lawful 
effort  to  found  a  homestead  settlement  on  land  subject  thereto.  He 
formerly  made  application  to  cover  the  land  with  a  timber  culture  entry, 
which  was  abandoned  when  he  made  homestead  entry,  and  is  without 
significance  in  the  case.  The  authorities  cited  by  your  office, — Croke 
V.  Stebbins  (14  L.  D.,  498) ;  Sethmanr.Clise,  (17L.  D.,307);  and  Norton 
V.  U.  P.  Ry.  Co.  (17  L.  D.,  314),  support  your  finding,  that  Reno  estab- 
lished no  rights  superior  to  those  of  Cole  as  a  purchaser  in  good  faith 
from  the  railroad  company,  and  that  the  provisions  of  the  act  of  March 
3, 1887,  applies  to  the  case. 

Your  office  decision  is  accordingly  affirmed.  The  papers  are  here- 
with returned. 
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ratlroab  station  gboxjnd8-application. 
Santa  Fe,  Pbescott  and  Phcenix  By.  Co. 

An  ftpplioatioii  for  station  groundB,  properly  rejected  on  aceonnt  of  an  existing  entr]^ 
of  the  land.inyolved,  and  awaiting  action  on  appeal^  will  not  attach  on  the  snb^ 
sequent  cancellation  of  said  entry,  as  the  appeal  does  not  operate  to  save  or  cre- 
ate rights  not  secured  by  the  application  itself. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

13,  1896.  (0.  W.  P.) 

Tbis  record  involves  the  right  of  the  Santa  Fe,  Prescott  and  Phoenix 
Railway  Company  to  file  a  plat  showing  its  selection  for  station  pur- 
poses, under  the  act  of  March  3, 1876  (18  Stat.,  482),  of  15.G9  acres  in 
the  NW.  J  of  the  NW.  i  of  section  12,  T.  7  N.,  R.  5  W.,  Prescott  land 
district,  Arizona. 

The  record  of  your  office  shows  that  said  land  is  embraced  in  the 
homestead  entry,  'No.  1078,  of  Thomas  J.  Little,  made  January  4, 1895. 

On  May  31, 1895,  your  office  held  that  the  land  applied  for  by  the 
company  is  not  public,  and  therefore  not  within  the  operation  of  the 
act  of  March  3, 1875,  supra^  and  returned  the  map  to  the  local  officers 
for  delivery  to  the  proper  officers  of  the  company. 

The  company  appeals  to  the  Department. 

This  appeal  is  based  upon  the  following  specification  of  errors: — 

The  records  of  the  Land  office  show  that  the  homestead  entry  of  Thomas  J.  Little, 
numbered  1078,  for  the  west  half  of  north-west  quarter  of  section  12,  township  7 
north,  range  5  west,  dated  January  4th,  1896,  was  relinquished  by  said  Little  on  the 
16th  day  of  July,  1896,  and  that  therefore  said  land,  during  the  pendency  of  this 
application  became  public  land  and  subject  to  the  right  of  the  said  Santa  F^,  Pres- 
cott and  Phoenix,  Railway  Company  to  make  said  filing  under  act  of  Congress  of 
March  3,  1875. 

There  is  nothing  in  them.  The  land  was  not  public  land  at  the  date 
of  the  decision  of  your  office,  May  31,  1895,  rejecting  the  company's 
application.  Since  then,  the  records  of  your  office  show,  Little 
relinquished  his  claim,  and  on  the  same  day  B.  B.  Castro  made  home- 
stead entry  Ko.  1169,  of  the  same  tract.  The  company's  application 
was  properly  rejected  by  your  office,  and  consequently  was  not  a  pend- 
ing application,  that  would  attach  on  thecanceUation  of  Little's  entry^ 
as  its  appeal  did  not  operate  to  save  or  create  rights  not  secured  by 
the  application  itself. 

The  decision  appealed  from  is  therefore  affirmed^ 
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BAILBOAB  GnAHrt-SBCmGN  9,  ACT  OF  APRIL  91,  1876. 

NoBTHBBK  Pacific  B.  B.  Co.  v.  Bymoks. 

The  confirmatory  proviBioni  of  Motion  2,  aet  of  April  21, 1876,  are  not  llmitod  to 
entries  made  prior  to  the  passage  of  said  act,  bat  are  equally  applicable  to 
entries  made  thereafter. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  June 

13y  1896.  (P.  W.  0.) 

I  am  in  receipt  of  your  office  letter  of  November  21,  1895,  in  the 
matter  of  the  case  of  the  Northern  Pacific  B.  B.  Co.  v.  Nathan  D. 
Symons,  involving  the  W.  i  8W.  J,  Sec.  35,  T.  15  N.,  B.  4  W.,  Olympia, 
Washington. 

The  land  here  involved  is  within  the  limits  of  the  withdrawal  npon 
the  map  of  general  route  of  the  main  line  of  the  Northern  Pacific  B.  B., 
filed  August  13, 1870,  and  is  within  the  primary  or  granted  limits  upon 
the  definite  location  of  the  road  as  shown  upon  the  map  filed  Septem- 
ber 13, 1873. 

Prior  to  the  receipt  at  the  local  office  of  the  notice  of  the  withdrawal 
upon  the  map  of  general  route,  to  wit,  on  October  15, 1871,  Sylvanus 
Symons,  son  of  tbe  present  claimant,  was  permitted  to  make  homestead 
entry  of  this  land,  which  entry  was  canceled  January  30, 1878. 

Sylvanus  Symons  gave  his  improvements  made  upon  this  land  to 
his  father,  who  on  November  22, 1882,  filed  preemption  declaratory 
statement  for  this  land,  upon  which  he  made  proof  and  cash  certificate 
issued  January  10, 1884. 

In  considering  said  entry,  as  respects  the  railroad  grant,  your  office 
decision  of  March  12, 18S8,  held,  under  the  authority  of  the  decision  iu 
the  case  of  Northern  Pacific  B.  B.  Co.  t?.  Burns  (6  L.  D.,  21),  that  the 
entry  of  Sylvanus  Symons  was  confirmed  by  tbe  act  of  April  21, 1876 
(19  Stat.,  35),  and  served  to  defeat  the  railroad  grant. 

The  Burns  case  was  overruled  by  departmental  decision  of  March 
12, 1895  (20  L.  D.,  192),  in  which  it  was  held  that  the  confirmation  of 
entries  under  section  1  of  the  act  of  April  21, 1876  (supra)^  is  solely  for 
the  benefit  of  the  individual  claimant,  conditioned  upon  his  compliance 
with  law,  and  was  not  intended  to  confirm  the  entry  absolutely  as 
against  the  right  of  the  company,  so  as  to  except  the  land  from  the 
grant  in  favor  of  any  other  settler. 

In  view  thereof  your  office  decision  was  reversed  by  departmental 
decision  of  August  9, 1895,  not  reported,  and  it  was  held  that  Nathan 
D.  Symons'  entry 

mnst  be  canceled  unless  upon  the  request  of  your  office  the  company  should  relin- 
quish its  claim  in  favor  of  Symons,  under  the  proyisions  of  the  act  of  June  22,  1874 
(18  Stat.,  194). 

From  your  report  it  appears  that  the  company  was  called  upon  and 
requested  to  relinquish  its  claim  in  favor  of  Symons  under  the  act  of 
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Jane  22, 1874  {supra)^  to  which  the  resident  attorneys  for  the  company 
replied : 

We  fidviBe  that  in  view  of  the  liberal  policy  pnnoed  by  the  company  towards  all 
con  test  ante  against  whom  the  Interior  Department  decides.  In  the  matter  of  acq  air- 
ing land  by  purchase,  we  do  not  deem  it  adrisable  to  relinqnish  this  land  ander  the 
act  in  question. 

In  view  of  this  action  on  the  part  of  the  attorneys  for  the  company, 
yoQ  submit  the  matter  for  further  instructions. 

After  a  furtlier  consideration  of  the  facts  presented  by  the  record  in 
this  case,  I  have  concluded  that  Nathan  D.  Symous'  entry  is  confirmed 
by  the  provisions  of  section  2,  of  the  act  of  April  21^  1876  (supra),  and 
that  the  company's  relinquishment  is  not  necessary  to  the  recognition 
of  his  entry. 

In  your  ofQce  decision  of  March  12, 1888,  in  view  of  the  holding  made 
in  the  Burns  case,  then  being  followed,  it  was  unnecessary  to  consider 
more  than  the  first  section  of  the  act  of  187G,  upon  which  said  decision 
rested. 

The  reversal  of  the  holding  made  in  the  Burns  case,  while  it  overrules 
the  ground  upon  which  you  recognized  the  entry  in  question  as  against 
the  grant,  yet  it  does  not  fully  dispose  of  the  case,  for  by  the  second 
section  of  Uie  act  of  1870  it  is  provided: 

That  when  at  the  time  of  snch  withdrawal  as  aforesaid  valid  pre-emption  or  home- 
stead claims  existed  npon  any  lands  within  the  limits  of  any  such  grants  which  after- 
ward were  abandoned,  and,  under  the  decisions  and  rulings  of  the  Land  Department, 
were  re-entered  by  pre-emption  or  homestead  claimants  who  have  complied  with  the 
laws  governing  pre-emption  or  homestead  entries,  and  shall  make  the  proper  proofs 
required  under  snch  laws,  snch  entries  shaU  be  deemed  valid,  and  patents  shall  issue 
therefor  to  the  person  entitled  thereto. 

The  facts  presented  in  this  case  would  seem  to  meet  the  conditions 
necessary  to  confirmation  under  this  section. 

Sylvanus  Symons  had  an  entry  capable  of  confirmation  under  the 
provisions  of  section  one,  which  he  abandoned,  and  under  the  ruling  in 
the  Burns  case  his  father,  to -whom  he  had  transferred  his  improve- 
ments, was  permitted  to  re-enter  the  lands  under  the  pre-emption  laws, 
with  the  requirements  of  which  he  has  shown  full  compliance. 

If  the  act  is  prospective  then  the  second  entry  is  confirmed. 

In  the  case  of  the  IS^orthem  Pacific  K.  B.  Co.  v.  Grosswhite  (20  L.  D., 
626),  it  was  held  that  the  confirmatory  provisions  of  section  one,  aot  of 
April  21, 1876,  are  not  limited  to  entries  made  prior  to  the  passage  of 
said  act,  but  apply  with  equal  force  to  entries  made  thereafter,  and 
from  the  nature  and  relation  of  the  two  sections,  the  scope  must  be 
the  same. 

I  have  therefore  to  recall  and  set  aside  my  previous  decision  in  this 
case  and,  for  the  reasons  herein  given,  your  said  office  decision  of  March 
12, 1888,  is  affirmed  and  patent  will  issue  on  Symons'  entry  under  the 
provisions  of  section  two  of  the  act  of  April  21, 1876. 
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PRACTICE— »ronCB  OP  APPBALf-SERVICE. 

Staples  et  al.  v.  St,  Paul  and  Nobthebn  Pacifio  R.  B.  Co. 

Notice  of  an  appeal  served  by  registered  letter  on  the  "  land  commiuioner"  of  a 
railroad  oompany  is  proper  seryice  on  said  company. 

Secretary  8mi^  to  the  Commissioner  of  ike  General  Lcmd  Office^  June 

13y  1896.  (F.  W.  0.) 

Under  date  of  May  9, 1896,  Messrs.  Britton  and  Gray  filed  a  motion 
on  behalf  of  the  St.  PanI  and  Northern  Pacific  railroad  company,  to 
dismiss  the  appeal  from  your  office  decision  of  January  31, 1895,  in  the 
case  of  Silas  L.  Staples  et  aU  v.  St  Paul  and  Northern  Pacific  railroad 
company,  for  the  reason,  as  stated  in  the  motion, 

that  a  copy  of  said  appeal  was  served  upon  Wm.  H.  Phipps  of  St.  Paul,  Minnesota^ 
who,  however,  nowhere  appears  in  the  record  of  the  case  as  representing  said  com- 
pany and  who  is  not  its  attorney. 

Upon  inquiry  at  your  office  it  is  learned  that  the  certificate  on  file  in 
your  office  as  to  the  appointment  of  Wm.  H.  Phipps,  as  land  commis- 
sioner of  said  St.  Paul  and  Northern  Pacific  railroad  company,  shows 
that  he  was  so  appointed  on  March  29, 1805. 

Under  the  decision  of  this  Department  in  the  case  of  Boyle  v.  North- 
ern Pacific  railroad  company  (22  L.  D.,  184),  it  must  be  held  that  the 
service  upon  Wm.  H.  Phipps,  which  was  by  registered  mail,  is  a 
sufficient  service  and  the  motion  under  consideration  is  accordingly 
denied.    You  will  so  advise  the  company. 


BAILBOAD  GRAmV-HOMESTEAD  XNTBT— WAIVEB. 

Northern  Paoipio  B.  B.  Go.  v.  Mobn. 

The  designation  of  a  tract  as  the  hasis  of  an  indemnity  selection,  at  the  time  that 
the  right  to  said  tract  is  in  dispute  between  the  company  and  a  homesteader, 
must  be  construed  as  a  waiver  of  the  company's  claim  in  favor  of  the  en  try  man. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 
(W.  A.  L.)  13,1896.  (F.W.  C.) 

The  case  of  the  Northern  Pacific  Bailroad  Company  v.  Ole  Olesen 
Moen  is  pending  before  this  Department  on  appeal  by  Moen  from  your 
office  decision  of  May  8, 1895,  rejecting  the  final  proof  tendered  on  his 
homestead  entry  covering  lot  6,  Sec.  1,  T.  27  N.,  B.  6  £.,  Seattle  land 
district,  Washington,  and  holding  said  entry  for  cancellation  for  con* 
flict  with  the  grant  for  the  Northern  Pacific  Bailroad  Oompany. 

From  the  recitation  contained  in  your  office  decision  it  appears  that 
this  land  was  formerly  included  within  the  limits  of  the  withdrawal 
made  upon  the  filing  of  the  map  of  general  route  of  the  branch  line  of 
said  road,  which  map  was  filed  August  15, 1873. 
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Upon  the  acceptance  by  this  Department  of  the  map  of  amended 
general  route,  filed  in  1871),  the  company  relinquished  its  claim  to  all 
lands  formerly  included  within  the  limits  of  the  withdrawal  of  1873, 
which  fell  without  the  limits  adjusted  to  the  map  of  1879.  This  tract 
fell  without  said  limits  and  was  formally  restored  to  entry  in  1879.  One 
John  S.  Goodrich  made  homestead  entry  of  the  land  May  2, 1884,  which 
entry  was  canceled  for  abandonment  December  5, 1887. 

On  September  3, 1884,  the  company  filed  its  map  showing  the  line 
of  definite  location  of  the  company's  road  opposite  this  line,  and  this 
tract  falls  within  the  primary  limits  as  adjusted  to  said  line  of  definite 
location. 

On  December  5,  1890,  Moen  was  permitted  by  the  local  officers  to 
make  homestead  entry  of  this  land,  and  after  due  notice  by  publication 
he  tendered  proof  thereon  June  13,  1891.  On  July  2,  1891,  the  com- 
pany filed  in  the  local  office  its  protest  against  the  acceptance  of  Moen's 
proof,  which  protest  was,  by  the  local  office,  overruled  on  September  30, 
1891,  from  which  action  the  comi>any  appealed  to  your  office.  During 
the  pendency  of  said  appeal,  to- wit,  on  September  6, 1892,  the  company 
made  selection  of  a  tract  within  its  indemnity  limits,  and  specified  the 
tract  covered  by  Goodrich's  entry  as  a  basis  on  account  of  said  indem- 
nity selection. 

In  considering  the  company's  appeal  from  the  action  of  the  local 
office,  overruling  its  protest  against  the  acceptance  of  Moen's  proof, 
your  office  decision  of  May  8, 1895,  appealed  from,  held  as  follows : 

It  is  held  by  the  Department  that  where  a  party  settles  upon,  or  euters  a  tract  of 
land  nnder  the  impression  and  information  that  it  has  been  made  the  basis  for 
indemnity  selection  of  other  laud  in  lien  thereof,  the  company  will  be  estopped  from 
claiming  otherwise,  so  as  to  defeat  the  claim  of  such  party  acting  upon  such 
mformation. 

It  cannot  be  maintained,  I  think,  in  this  case,  that  Moen  made  his  entry  with  the 
knowledge  that  the  company  had  made  the  tract  entered  the  basis  for  indemnity 
selection,  and  that  the  company  was,  therefore,  estopped  from  claiming  that  said 
tract  was  not  actually  lost  to  its  grant;  as  the  list  containing  it  was  not  tiled  antil 
long  sabse(|nent  to  said  entry 

The  company's  indemnity  selection,  specifying  this  tract  as  a  basis  therefor,  is 
clearly,  therefore,  invalid,  and  its  erroneons  action  in  the  matter  cannot  be  held  to 
except  the  tract  in  question  from  its  grant. 

I  mast,  therefore,  reverse  your  decision,  reject  Moen's  proof,  hold  his  homestead 
entry  for  cancellation,  and  also  hold  for  cancellation,  as  illegal,  the  company's  said 
indemnity  selection,  above  described,  subject  to  appeal  in  sixty  days. 

The  facts  presented  by  this  case  show  that  the  company,  with  full 
knowledge  of  the  claim  asserted  by  Moen  to  this  land,  and  that  its  pro- 
test against  the  acceptance  of  his  final  proof  had  been  rejected,  selected 
a  tract  within  its  indemnity  limits,  specifying  the  tract  covered  by 
Moen's  entry  as  a  basis  therefor. 

Under  the  a<5t  of  June  22, 1874  (18  Stat.,  195),  provision  was  ma<le 
for  the  relinquishment  by  the  company  in  favor  of  a  settler  who  had 
been  permitted  to  make  entry  of  land  within  the  limits  of  a  railroad 
1033^— VOL  22 4A 
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land  grant  after  the  date  of  attachment  of  rights  thereunder,  and 
thereupon  the  company  was  granted  a  right  to  select  an  equal  quantity 
of  other  lands  in  lieu  thereof  from  any  of  the  public  lands,  not  min 
eral,  within  the  limits  of  its  grant  and  not  otherwise  appropriated  at 
the  date  of  selection,  to  which  it  would  receive  title  the  same  as  thougl* 
originally  granted. 

For  the  present  controversy,  therefore,  it  might  be  admitted,  which 
it  is  not  my  purpose  to  do,  that  the  record,  as  disclosed,  fails  to  show 
that  the  tract  covered  by  Moen's  entry  was  excepted  from  its  grant,  for 
with  the  knowledge  of  the  allowance  of  Moon's  entry,  and  the  fact 
that  he  had  tendered  proof  thereon,  it  made  selection  of  other  lands 
within  the  limits  of  its  grant,  as  was  possible  either  under  the  general 
indemnity  privilege  contained  in  its  grant  or  the  provisions  of  the  act 
of  June  22,  1 874  {supra).  While  it  is  true  that  no  formal  relinquishment 
under  the  act  of  June  22,  1874,  was  filed  by  the  company,  covering 
this  land,  yet  the  result  of  its  action  amounted  to  a  waiver  of  claim 
in  favor  of  Moen,  and  should  be  so  construed. 

By  its  own  act  the  company  has  rendered  it  unnecessary  to  deter- 
mine whether  or  not  this  tract  was  excepted  from  its  grant. 

Moen's  proof,  if  regular  and  satisfactory,  should  be  accepted  and  bis 
entry  passed  to  patent.  Your  order  holding  for  cancellation  the  com- 
pany's indemnity  selection  based  upon  this  tract  is  set  aside.  Your 
office  decision  is  accordingly  reversed. 


CONnBMATlON— SOLDIER'S  AI>I>mOKAl4  HOMESTEAD* 

SiEBBA  Lumber  Company. 

The  certificate  of  the  register  and  receipt  of  the  receiver  issned  on  the  allowance  of 
a  soldier's  additional  homestead  entry  are  sufficient  to  hring  such  entry  within 
the  confirmatory  provisions  of  section  7,  act  of  March  3,  1891. 

Secretary  Smith  to  the  Commissiotier  of  the  General  Land  Office^  June 
(W.  A.  L.)  13, 1896.  (W.  M.  W.) 

The  record  has  been  examined  in  the  appeal  of  The  Sierra  Lumber 
Oompariy,  transferee,  from  your  office  decision  of  June  4, 1895,  holding 
for  cancellation  soldier's  additional  homestead  eatry  for  lots  1, 2, 3,  and 
4,  Sec.  19,  T.  29  N.,  E.  8  E.,  Susanville,  California,  land  district. 

On  June  5, 1875,  soldier's  additional  entry  was  made  for  the  land  in 
question,  containing  147.04  acres,  in  the  name  of  Eoena  Bippee,  widow 
of  Eli  Bippee,  deceased. 

The  original  entry,  on  which  this  additional  entry  is  based,  contained 
forty  acres.  This  additional  entry  is  excessive  to  the  amount  of  27.04 
acres,  for  which  payment  was  made  at  date  of  entry.  No  evidence  was 
filed  in  connection  with  the  entry  showing  that  Mrs.  Bippee  had  not 
remarried  prior  to  entry. 

On  December  2, 1889,  Messrs.  Britton  and  Gray  filed  in  your  office 
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the  corroborated  affidavit  of  Boena  Eippee,  in  which  she  stated  that 
she  is  the  widow  of  Eli  Kippee,  who  died  in  Wright  county,  Missouri, 
July  21, 1871 ;  that  she  was  maiTied  to  Eli  Eippee  October  16, 1869 ;  that 
Eli  Eippee  served  as  a  soldier  in  Company  F,  16th  Missouri  Cavalry, 
and  was  honorably  discharged  June  30,  1865. 

By  your  office  letter  of  July  25, 1890,  the  register  and  receiver  of  the 
local  land  office  were  directed  to 

notify  aU  parties  in  interest  that  an  affidavit  showing  that  Mrs.  Rippee  had  not  mar- 
ried prior  to  entry,  and  that  the  relinquishment  of  one  of  the  lots  embraced  in  her 
entry  will  be  required  before  said  case  can  receive  favorable  action. 

By  your  office  letter  of  September  27, 1893,  a  copy  of  your  office  letter 
of  July  25, 1890,  was  sent  to  the  local  officers,  with  instructions  to  give 
notice  to  the  parties  in  interest  that  if  the  required  evidence  was  not 
furnished  within  sixty  days  the  entry  would  be  held  for  cancellation. 

In  response  to  said  office  letter,  the  local  officers  transmitted  to  your 
office,  on  December  29, 1893,  evidence  tending  to  show  the  Sierra  Lum* 
ber  Company  to  be  the  transferee  of  Eoena  Eippee. 

On  December  16, 1893,  the  local  officers  transmitted  a  letter  from 
the  Sierra  Lumber  Company,  the  party  in  interest,  in  which  it  is  claimed 
that  the  affidavit  filed  by  Britton  and  Gray,  supra,  showed  that  the 
widow  had  not  remarried. 

On  May  12, 1894,  your  office  held  the  entry  for  cancellation,  for  the 
reasons  that 

it  does  not  appear  that  the  entry  woman  was  unmarried  at  the  date  of  entry,  and  also 
because  of  the  failure  of  the  said  entry  woman  or  party  in  interest  to  approximate 
the  entr^'  to  one  hundred  and  sixty  acres  as  required. 

The  Sierra  Lumber  Company  appeals. 

The  third  and  fifth  specifications  of  error  assigned  are  as  follows: 

8. 

In  not  holding  said  entry  confirmed  by  the  7th  section  of  the  aot  of  March  3, 1891. 

6. 

In  not  approving  the  entry  of  Roena  Rippee  for  patent  as  it  now  stands. 

By  irrevocable  i)ower  of  attorney,  dated  April  16, 1875,  Hoena  Rippee 
empowered  N.  E.  Chipman  to  sell  and  convey  the  land  in  question. 

On  June  5, 1875,  under  said  power  of  attorney,  Chipman  conveyed 
said  lands  to  Alonzo  Haywood,  under  whom  and  by  virtue  of  certain 
conveyances,  decrees  and  orders  in  bankruptcy,  the  Sierra  Lumber 
Company  hold  the  title  to  it  as  transferee. 

Your  ofiice  decision  held  that: 

The  final  certificate  has  neyer  issued  on  this  entry,  and  under  the  rule  in  the  caae 
of  David  V^alters,  15  L.  D.,  136,  said  entry  is  not  confirmed  by  section  7  of  the  act  of 
March  8, 1891. 

On  the  question  as  to  whether  the  entry  was  confirmed  under  section 
7  of  the  act  of  1891,  supra,  the  case  of  David  Walters,  cited  in  your 
office  decision,  followed  the  case  of  United  States  v.  Bush^  13  L.  D.^  529. 
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In  the  case  of  William  K.  Sisemore,  18  L.  D.,  441,  the  Bush  case  was 
expressly  overruled^  and  pro  tanto  the  Walters  case,  so  far  as  it  relates 
to  the  question  of  confirmation  under  section  7  of  the  act  of  March  3, 
1891,  ceased  to  stand  as  an  authority  on  such  question. 

The  7th  section  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  confirms : 

AU  entries  made  under  the  pre-empt  ion,  homestead,  desert-land,  or  timber  culture 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  which  there  is  no  adverse  claims  originating  prior  to  final  entry,  and  which 
have  been  sold  or  incumbered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty,  and  after  final  entry  to  bona  fide  purchasers^  or  incumbrancers,  for  a  valua- 
ble consideration,  shall,  unless  upon  an  investigation  of  a  Government  agent,  fraud 
on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented,  etc. 

In  this  case  the  application  to  enter  was  duly  made  by  Eoena  Eippee, 
the  register  of  the  local  ofiftce  certified  that  she  had  paid  all  the  fees  and 
commissions  prescribed  by  law,  the  receiver  executed  a  receipt  for  the 
amount  of  the  fees  and  commissions  and  one  for  the  money  paid  for 
the  excess  of  land  over  and  above  one  hundred  and  sixtv  a(?res. 

It  is  clear  that  the  certificate  of  the  register  and  receipt  of  the  receiver 
executed  in  this  case  were  sufficient  to  bring  the  entry  within  the  con- 
firmatory provisions  of  said  section  7  of  the  act  of  March  3, 1891. 

The  entry  will  be  passed  to  patent. 

Your  office  decision  appealed  from  is  reversed. 


HOMEST£AI>  CONTEST— STJSPENBEB  KNTK7* 

Bbunette  V.  Phillips. 

The  suspension  of  an  entry,  during  the  pendency  of  an  investigation  ordered  to 
determine  the  alleged  right  of  a  prior  occupant,  relieves  the  entryman  from  the 
maintenance  of  his  residence  and  improvements  during  the  period  of  suspension. 

Where  an  entry  is  thus  suspended,  a  contest  initiated  prior  to  the  expiration  of  six 
months  from  date  of  entry^  excluding  the  period  of  suspension,  is  premature. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 
(W.  A.  L.)  13^  1896.  (G.  J.  G.) 

This  controversy  is  in  relation  to  the  NW.  J  of  NW.  J,  Sec,  28,  T.  35 
N.,  E.  27  W.,  Marquette  land  district,  Michigan. 

It  appears  from  the  record  that  on  August  16, 1883,  one  James  Ghis- 
holm  made  homestead  entry  for  the  above  described  land. 

On  June  21, 1888,  Dominick  Brunette,  Jr.  filed  an  affidavit  of  contest 
against  said  entry.  A  hearing  was  ordered  for  August  14, 1888,  but 
neither  party  appeared,  and  no  evidence  having  been  submitted  the 
contest  was  dismissed  and  the  case  closed.  Your  office,  however,  on 
March  18, 1891,  of  its  own  motion  canceled  Ghisholm's  entry,  "  on  the 
ground  of  the  entryman's  failure  to  make  final  proof  within  the  statu- 
tory period," 
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On  March  25,  1893,  John  Phillips  made  homestead  entry  for  said 
land.  Prior  to  that  date  Brunette  claimed  and  held  possession  of  the 
same,  but  had  never  made  entry. 

On  April  10, 1893,  presumably  as  the  result  of  Phillips'  entry,  Bru- 
nette filed  an  affidavit  in  the  local  office  alleging  prior  right  to  said 
land.  The  said  affidavit  was  transmitted  to  your  office  for  instruc- 
tions, and  on  May  4, 1893,  the.  local  office  was  "directed  to  'reassume 
jurisdiction'  of  the  case,  and  to  take  the  proper  action  to  *  bring  on  the 
issue,  whatever  it  is.' "  Your  office  also  stated  in  said  commituication 
that : 

While  it  appears,  as  the  case  now  presented  stands,  that  Brunette  slept  on  his 
rights,  there  is  also  an  appearance  that  Phillips,  the  present  entrvman.  has  made  an 

entry  of  the  land  over  the  notorious  settlement  of  another Phillips'  H.  E. 

7042  as  described,  is  suspended  pending  yonr  further  report,  in  due  time,  and  action 
taken  thereon. 

A  hearing  was  thereupon  ordered,  at  which  both  parties  appeared. 
After  a  consideration  of  the  testimony  the  local  office  decided  that 
Bninette's  settlement  on  this  land  was  not  such  as  to  lead  the  world 
to  believe  that  he  claimed  it  as  a  homestead;  that  he  has  done  no 
building  or  cultivation  <»n  the  land  in  question  for  the  past  five  years 
except  to  cut  the  hay  thereon  in  season.  They  therefore  recommended 
the  dismissal  of  his  contest. 

Brunette  was  notified  of  this  decision  on  July  16, 1893.  He  filed  an 
appeal  therefrom  on  August  11,  1893,  but  notice  was  not  served  on 
Phillips  until  August  30,  1893. 

On  January  30,  1894,  your  office  dismissed  the  appeal,  for  the  reason 
that  the  same  was  not  served  on  the  opposite  party  within  the  time 
allowed  by  the  rules  of  practice.  A  motion  for  a  rehearing  was  con- 
sidered and  dismissed  by  your  office  at  the  same  time,  for  the  reason 
'^that  the  same  did  not  contain  an  allegation  that  it  was  made  in 
good  faith  and  not  for  the  purpose  of  delay,  as  required  by  Eule  78 
of  Practice,  and  was  not  based  on  the  ground  of  newly  discovered 
evidence."  The  decision  appejiled  from  was  held  final,  the  contest 
dismissed,  Phillips'  entry  held  intact,  and  the  case  closed. 

On  April  18,  1894,  Brunette  filed  contest  against  Phillips'  entry, 
alleging  abandonment,  change  of  residence  for  more  than  six  months 
after  entry,  and  failure  to  settle  upon  and  cultivate  the  land  as  required 
by  law.  A  hearing  was  ordered  for  August  1,  1894,  at  which  both 
parties  appeared.  After  a  consideration  of  the  testimony  the  local 
office  rendered  the  following  decision: — 

The  defendant  Phillips,  just  previous  to  the  initiation  of  this  contest  and  in  antici- 
pation of  the  initiation  of  the  same,  commenced  to  huild  a  house  on  the  tract  in  dis- 
pute ;  that  this  bouse  was  the  first  substantial  improvement  placed  on  the  premises  by 
him,  although  his  entry  was  made  on  the  23d  day  of  March,  1893;  that  Brunette,  the 
contestant  in.  this  case,  had  cleared  several  acres  of  land  and  had  raised  crops  thereon 
with  his  full  knowledge  before  this  start  was  made  by  him  to  build  a  house;  that 
the  evident  intention  of  Brunette  was  to  clear  the  land  and  make  himself  a  home 
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and  his  improvements  on  said  land  aie  valuable  and  substantial;  that  the  tract  has 
been  rendered  quite  valuable  by  reason  of  his  industry;  that  to  now  award  to  Phil- 
lips who  has  not  in  our  opinion  shown  that  good  faith  stipulated  for  in  the  home- 
stead laws,  the  benefit  of  Brunette's  work  for  several  years  would  be  a  harsh  €xa4*- 
tion.  We  find  that  Phillips  has  remained  a  willing  witness  or  observer  of  Brurette's 
work  in  improving  this  land  ever  since  the  date  of  the  hearing  in  the  first  contest, 
while  making  no  effort  to  improve  the  same  himself,  in  the  hope  and  expectation  of 
reaping  the  benefits  of  said  improvements.  We  find  that  Phillips  has  shown  a  total 
disregard  of  the  rights  of  Brunette,  has  invaded  his  home  and  removed  his  goods 
therefrom  without  warrant  or  authority  of  law,  all  of  which  he  now  asks  us  to 
approve.  Wo  believe  Mr.  Phillips  to  be  acting  in  bad  faith  with  the  government, 
and  notwithstanding  the  fact  that  his  entry  had  not  been  relieved  from  suspension 
six  months  before  the  initiation  of  this  contest,  we  recommend  that  the  same  be 
canceled  and  that  Brunette  who  has  superior  equities,  be  permitted  to  enter  said 
tract. 

On  appeal  your  ofl8ce,  by  letter  of  May  28, 1895,  affirmed  the  deci- 
sion of  the  local  office,  and  held  Phillips'  entry  for  cancellation.  Phil- 
lips has  ])rosecuted  a  farther  appeal  to  this  Department. 

The  rights  of  Brunette  were  fully  adjudicated  at  the  former  hearing, 
in  which  your  office  decision  of  January  30, 1891,  iid verse  to  him  was 
affirmed  by  this  Department.  The  questions  presented  for  decisiou 
therefore  are  as  follows:  (1)  Was  it  the  duty  of  Phillips  to  maintain 
residence  and  improvements  during  the  period  of  the  Busi)eiJsion  of  his 
entry.  (2)  Was  Brunette's  contest  against  Phillips' entry  premature; 
and  incidentally  was  Phillips  prevented  by  threats  of  violence  from 
maintaining  his  residence  and  making  improvements  after  entry. 

As  stated  in  your  office  decision  it  is  pretty  well  settled  that  the  pen- 
dency of  contest  ])roceedings  does  not  excuse  an  entryman  from  com- 
plying with  the  law  as  to  these  matters.  But  there  is  evidently  a 
diHerence  between  the  ciicumstiinces  surrounding  this  case  and  those 
arising  under  an  ordinary  contest.  The  virtual  efiect  of  the  suspen- 
sion of  Phillips'  entry  was  to  take  him  out  of  the  case.  In  other  words 
his  entry  was  held  in  abeyance  awaiting  an  investigation  of  Brunette's 
claim.  So  soon  as  that  was  determined  Phillips'  entry  attachexl  and 
not  before.  Phillips'  case,  in  view  of  the  fact  that  his  entry  was  sus- 
pended  pending  an  investigation  of  the  occupant's  claims,  is  certainly 
ditterent  from  a  case  where  a  contest  is  filed  charging  laches  on  the 
part  of  the  entryman.  In  the  latter  instancje  the  entryman  has  already 
made  his  entry  and  established  his  residence,  and  until  the  charges  are 
substantiated,  is  presumably  living  on  and  cultivating  the  land.  In 
the  case  at  bar  the  entryman,  on  account  of  tl»e  circumstances,  was 
not  able  to  maintain  his  residence,  and  it  would  be  manifestly  unjust 
to  require  him  to  make  a  showing  of  residence  and  improvements  as 
urged  in  the  contest  affidavit.  In  fact  it  might  very  properly  be  claimed 
that  on  account  of  the  suspension  of  his  entry  and  threats  of  violence 
on  the  part  of  the  occupant,  Phillips  was  never  able  to  establish  his 
residence  during  the  period  in  which  abandonment  is  charged.  An 
abandonment  and  change  of  residence  imply  and  presupi>ose  its  prior 
establishment. 
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I  am  of  the  opinion  therefore  that  the  suspension  of  Phillips'  entry, 
not  being  the  direct  result  of  a  contest,  and  pending  a  hearing  to  deter- 
mine the  prior  occupant's  settlement  rights,  relieved  him  from  the  duty 
of  keeping  up  his  residence  and  improvements  during  the  period  of  the 
suspension. 

Was  Brunette's  contest  of  April  18,  1894,  prematurely  filed  1  In  the 
case  of  De  Haven  v,  Gott  (18  L.  1).,  144)  it  was  held: — 

A  contest  against  a  homestead  entry  charging  abandonment  and  failnre  to  estab- 
lish residence  is  premature  if  brought  x>rior  to  the  expiration  of  the  period  accorded 
under  the  law  for  the  establishment  of  residence. 

In  the  case  of  Farnell  et  al,  v.  Brown  (20  L.  D.,  324)  it  was  held — 

A  suspended  entry  does  not  rnn  during  the  period  of  suspension,  but  it  does  run 
from  its  date  to  Bus^peusion,  and  then  again,  as  if  without  interruption,  from  the 
date  of  the  order  revoking  the  suspension  to  the  expiration  of  the  term. 

An  entryman  has  six  months  alter  date  of  entry  witbin  which  to 
establish  residence.  The  record  shows  that  Phillips'  entry  was  actu- 
ally alive  only  about  four  months.  Phillips  claims  that  he  was  not 
informed  of  the  revocation  of  the  suspension  until  March  2.S,  1894. 
This  being  true  his  entry  was  alive  but  little  over  two  months. 

On  the  revocation  of  an  order  suspending  a  desert  entry,  time  will  not  run  as 
against  the  entryman  in  the  matter  of  reclamation,  in  the  absence  of  proper  notice 
to  him  of  said  revocation.    Farnell  et  aL  v.  Brown,  On  Review,  (21  L.  D.,  394). 

This  rule  by  parity  of  reasoning  should  apply  with  equal  force  to  a 
homestead  entry. 

From  the  above  it  must  be  concluded  that,  where  an  entry  is  sus- 
pended pending  a  determination  of  alleged  priority  of  right,  a  contest 
initiated  prior  to  the  expiration  of  six  months  from  date  of  entry,  not 
counting  the  period  of  suspension,  is  premature. 

Phillips  states  that  he  moved  to  the  land  on  April  18, 1894.  Notice 
of  contest  was  served  upon  him  April  20,  1894.  If  his  statement  is 
true  he  was  living  on  the  land  when  notice  was  served. 

A  charge  of  abandonment  against  a  homestead  entry  must  fail  where  the  entry- 
man  is  residing  upon  the  land  when  notice  of  the  contest  is  served.  Neal  v.  Cooley 
(18L.D.,  3). 

In  regard  to  Phillips'  allegation  that  he  was  prevented  by  threats  of 
personal  violence  from  maintaining  residence,  it  was  held  in  the  case 
of  Swain  v.  Call  (9  L.  D.,  22),  that : 

In  order  to  constitute  duresH.  the  threats  alleged  must  be  such  as  are  calculated  to 
operate  on  a  person  of  ordinary  ftrmuess  in  such  a  manner  as  to  inspire  a  Just  fear 
of  the  losA  of  life,  or  great  bodily  harm. 

Also  in  the  case  of  Dorgan  v,  Pitt  (6  L.  D.,  616)  it  was  said : 

Actual  violence  is  not  necessary  to  constitute  duress.  .  .  .  Failure  to  establish 
and  maintain  residence,  by  personal  presence  on  th<»  land,  cannot  be  construed  as 
an  abandonment  when  resulting  from  duress. 

Phillips  expressed  his  willingness  to  go  on  and  improve  the  land,  and 
was  only  prevented  from  doing  so  by  fejir  of  personal  injury,  and  by 
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the  order  suspending  his  entry,  which  he  regarded  as  a  prohibition 
against  any  further  action  on  his  part.  He  had  moved  one  load  of 
household  goods  to  the  land  and  was  preparing  to  take  up  his  residence 
there  when  his  things  were  thrown  out  of  doors  by  Brunette.  The 
counter  charge  is  made  that  Philli])S  destroyed  property  belonging  to 
Brunette.  At  any  rate  Phillips  was  compelled  to  leave,  and  soon 
thereafter  Brunette  filed  his  affidavit  alleging  prior  settlement,  and  the 
former's  entry  was  suspended.  Even  though  there  may  be  a  question 
as  to  whether  Phillips  was  the  victim  of  duress  under  the  definitions 
given  in  the  cases  cited,  yet  the  threats  taken  in  connection  with  the 
fact  that  Phillips'  entry  was  soon  thereafter  suspended,  afford  a  reason- 
able excuse  for  not  maintaining  the  residence  which  he  attempted  to 
establish.  The  fact  that  Phillips  had  knowledge  of  Brunette's  claim 
to  this  land  was  no  bar  to  his  making  homestead  entry  of  the  same, 
provided  he  was  honestly  led  to  believe  from  circumstances  that  Bru- 
nette had  failed  to  comply  with  the  law  for  a  number  of  years. 

It  is  urged  that  the  first  substantial  improvements  were  made  by 
Phillips  just  prior  to  the  initiation  of  contest.  It  is  alleged,  however, 
and  the  allegation  is  substantially  supported  by  the  evidence,  that  he 
conveyed  logs  to 'this  land  for  the  purpose  of  building  a  house  as  early 
as  March  or  April,  1893.  He  afterwards  used  this  material  in  building 
the  house  he  was  occupying  at  date  of  contest. 

There  is  nothing  to  indicate  that  Brunette  was  oificially  notified  of 
the  cancellation  of  Chisholm's  entry,  and  there  seems  to  be  no  reason 
why  he  should  have  b^en,  but  he  must  have  been  aware  that  his  con- 
test had  been  dismissed.    This  fact  should  have  put  him  on  inquiry. 

Your  office  decision  is  hereby  reversed,  Brunette's  contest  is  dis- 
missed and  Phillips'  entry  will  be  allowed  to  remain  intact  subject  to 
proper  compliance  with  law. 


ALASKA— APPLICATION  FOR  SXJRVET-PATMKNT. 

Survey  Number  Three. 

If,  under  an  application  to  purchase  lands  in  Alaska,  the  survey  is  correctly  exe- 
cuted in  accordance  with  the  terms  of  the  contract,  and  the  rules  and  regulations 
governing  such  surveys,  the  surveyor  should  not  be  made  to  suffer  a  loss  of  the 
pay  for  the  work  done  because  the  application  must  be  denied  on  grounds  for 
which  the  applicant  is  responsible. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 

13,  1896.  (W.  0.  P.) 

With  letter  of  September  25, 1893,  you  transmitted  the  papers  relat- 
ing to  survey  No.  3,  Alaska,  of  a  tract  of  land  situated  on  the  northeast 
shore  of  Chilkat  Inlet  made  upon  the  application  of  Hugh  Murray  to 
purchase  said  land,  said  survey  having  been  made  by  deputy  surveyor 
Ueorge  W.  Garside. 
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When  the  plat  of  this  survey  was  considered  in  your  ofifice  certain 
objections  thereto,  or  rather  to  the  approval  of  the  application  to  pur- 
chase in  support  of  which  the  survey  was  made,  were  pointed  out  in 
your  office  letter  of  January  21, 1896,  to  the  ex-officio  surveyor  general 
for  Alaska,  as  follows: 

The  tract  of  land  embraced  in  this  survey  while  ui  the  form  of  a  sqaare,  iucludes 
more  land  than  appears  to  be  in  actual  occupancy  by  the  claimants,  besides  includ- 
ing forty  seven  huts  which  the  deputy  says  were  erected  by  the  natives. 

It  was  suggested  that  the  objections  might  be  overcome  by  an 
amended  survey  upon  certain  lines  pointed  out,  and  the  survey  was 
suspended  awaiting  amendment. 

Murray,  the  applicant  to  purchase,  seems  to  have  acquiesced  in  this 
disposition  of  the  matter.  George  W.  Garside  and  Charles  W.  Garside, 
however,  entered  a  protest,  asserting  that  the  surveys  had  been  made 
by  them  as  required  by  law  and  in  accordance  with  the  instnictions  of 
the  ex-officio  surveyor  general,  the  money  to  pay  therefor  having  been 
deposited  by  the  applicant  to  purchase,  and  that  the  suspension  of  the 
plats  was  prejudicial  to  their  interests.  They  urged  that  said  survey 
be  approved  and  the  accounts  for  the  same  be  adjusted  and  paid  out  of 
the  money  deposited  for  that  purpose.  This  paper  contains  allegations 
touching  the  merits  of  the  application  to  purchase  which  only  the 
applicant  would  be  heard  to  make,  and  also  as  to  the  work  of  your 
office,  which  are  without  merit. 

Your  office  replied  to  this  protest  under  date  of  July  12, 1895,  adher- 
ing to  the  conclusion  theretofore  announced,  and  advising  the  parties 
that  the  proper  course  would  be  an  appeal  ix>  this  Department.  As  a 
result  of  this  advice  the  appeal  in  question  taken  by  a  party  who  has 
no  interest  in  the  land  constituting  the  subject-matter  of  the  proceeding, 
is  before  me. 

The  appellants  have,  however,  an  incidental  interest  in  the  case, 
because  under  the  present  conditions  they  are  unable  to  secure  com- 
pensation for  their  services  in  making  the  survey  of  the  land  in  ques- 
tion. The  work  in  connection  with  this  survey  was,  so  far  as  the  record 
before  me  discloses,  correctly  executed  in  accordance  with  the  terms  of 
their  contract  and  the  rules  and  regulations  of  your  office.  If  the  work 
of  a  survey  in  such  cases  be  correctly  executed  the  surveyor  should  not 
be  made  to  suffer  a  loss  of  the  pay  for  that  work,  because  of  the  fact 
that  the  application  to  purchase  must  be  denied  for  some  other  defect. 
That  would,  however,  be  the  effect  of  your  decision,  and  because  of 
this  seeming  injustice,  I  have  concluded  to  entertain  the  appeal  herein 
to  determine  whether  relief  can  be  given  those  parties. 

Many  of  the  various  errors  alleged  are  in  respect  to  the  merits  of  the 
application  to  purchase,  and  the  greater  part  of  the  argument  filed  in 
support  of  the  appeal  is  directed  to  those  points.  "So  question  as  to 
the  merits  of  the  application  is  properly  before  me  and  no  such  question 
will  be  discussed  or  considered  at  this  time. 
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It  is  COD  tended,  however,  that  these  appellants  are  entitled  to  pay 
for  the  work  which  was  properly  done,  and  that  the  plats  prepared  by 
them  as  a  part  of  this  work  should  be  so  far  approved  as  to  enable 
them  to  secure  a  settlement  of  their  accounts  and  the  payment  of  the 
amount  found  due  them.  Simple  justice  to  them  would  seem  to 
demand  that  this  be  done. 

Sections  12  and  13  of  the  act  of  March  3,  1891  (26  Stat.,  1095), 
authorize  the  purchase  of  public  lands  in  Alaska  which  are  occupied 
for  the  purpose  of  trade  or  manufactures,  not  exceeding  one  hundred 
and  sixty  acres  by  any  one  person,  to  be  taken  as  near  as  practicable 
in  a  square  form,  and  require  that  one  desiring  to  purchase  shall  make 
application  to  the  ex-oflftcio  surveyor  general  for  ah  estimate  of  the  cost 
of  making  survey  of  the  tract  desired,  and  shall  deposit  in  a  United 
States  depository  the  amount  of  the  estimate;  that  the  ex  officio  sur- 
veyor general  shall  thereupon  employ  a  competent  person  to  make  such 
survey  under  such  rules  and  regulations  as  may  be  adopted  by  the  Sec- 
retary of  the  Interior,  that  the  ex-officio  surveyor  general  shall  cause 
the  field  notes  and  plat  of  survey  to  be  examined,  and  if  correct, 
approve  the  same,  and  transmit  certified  copies  thereof  to  the  General 
Land  Office;  and  that  when  the  field  notes  and  plats  have  been 
approved  by  the  Commissioner  of  the  General  Land  Office  he  shall 
notify  the  applicant,  who  shall  within  six  months  thereafter  pay  for 
such  land.  By  section  14  of  said  act  certain  lauds  are  excluded  from 
the  purchase  under  the  two  former  sections. 

Regulations  to  carry  these  provisions  into  effect  were  adopted  June 
3,  1891  (12  L.  D.,  583).  It  was  provided  that  applications  for  surveys 
should  be  made  in  writing,  setting  forth  the  character  of  the  laud,  its 
geographical  position,  the  character,  extent  and  value  of  the  improve- 
ments, and  that  it  is  not  so  occupied  or  claimed  as  to  prohibit  its 
purchase;  that  if  such  application  meet  the  approval  of  the  ex-officio 
surveyor  general  he  should  furnish  estimates  of  the  cost  of  the  work 
of  surveying;  and  that  the  amount  deposited  for  "field  work"  should 
be  placed  to  the  credit  of  said  work  to  be  "expended  in  the  payment 
of  the  surveying  accounts  of  the  deputy  surveyors  when  the  surveys 
are  accepted."  These  regulations  embody  quite  specific  instructions  as 
to  the  manner  of  making  the  surveys  and  plats  thereof  as  well  as  to 
the  matter  of  proof  to  be  made,  after  approval  of  the  survey,  in  sup- 
port of  the  application  to  purchase. 

The  survey  in  question  seems  to  have  been  executed  in  strict  con- 
formity with  these  rules  and  regulations.  This  is  all  the  deputy  sur- 
veyoi  was  responsible  for,  and  having  thus  correctly  performed  his 
duties,  justice  demands  that  he  should  receive  pay  for  his  work.  The 
practice,  however,  as  shown  by  the  action  taken  in  this  case,  seems  to 
be  to  hold  him  responsible  not  only  for  the  corrections  of  his  work,  but 
also  for  the  truth  of  the  allegations  made  by  the  applicant  as  to  the 
condition  of  the  land,  with  respect  to  its  occuoation.    The  result  would 
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be  to  deprive  the  surveyor  of  componsation,  if  the  question  of  fact  as 
to  the  occupation  of  the  land  be  decided  against  the  applicant,  and  iu 
this  case,  that  decision  was  made  before  any  opportuaity  had  beeu 
giveu  for  the  submission  of  proof  as  required  b^-  the  regulations. 

I  do  not  find  anything  in  the  rules  that  would  prevent  the  recogni- 
tion of  a  properly  executed  survey  and  plat  thereof  for  the  purpose 
and  to  the  extent  only  of  adjusting  the  surveying  accounts.  If  there 
be  anything  to  prevent  such  action,  the  regulations  should  be  so 
changed  as  to  allow  ihat  course  to  be  taken. 

The  surveyor  is  not  a  proper  person  to  pass  judgment  upon  the 
question  of  fact  as  to  whether  the  applicant  is  so  occupying  the  tract 
applied  for  as  to  give  him  the  right  to  purchase,  or  the  one  as  to 
whether  the  tract  or  any  part  thereof  is  so  occupied  by  natives  or 
otherwise  as  to  prohibit  its  purchase.  The  applicant  must  be  held  to 
know  these  facts,  and  should  not  be  allowed  to  escape  payment  for  the 
work  of  surveying  the  tract  he  applies  for,  should  the  lacts  show  that 
his  application  cannot  be  granted.  The  payment  for  work  done  in 
consequence  of  his  application  is  a  small  penalty  to  exact  from  one 
who  seeks  to  purchase  a  tract  that  does  not  come  within  the  terms  of 
the  law. 

The  papers  iu  the  case  are  herewith  returned  for  your  further  con- 
sideration and  such  action  as  may  be  proper  and  necessary  to  the  dis- 
position thereof  in  accordance  with  the  suggestions  herein. 


SOLDIEHS'  ABBITIONAL  HO:»rESTEAI>-RECERTIFICATIOX  OF  BIGHT. 

J.  S.  PiLLSBUBY  ET  AL. 

A  rec«rtiticatioQ  of  a  soldier's  additional  homestead  right  may  be  allowed  in  the 
name  of  a  transferee,  where  the  original  certificate  has  been  canceled,  and  It 
appears  to  have  been  held  at  snch  time  by  said  transferee,  who  was  entitled  as  a 
bona  fide  purchaser  to  the  benefit  of  the  remedial  provisions  of  the  act  of 
August  18,  1894. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 
(W.  A.  L.)  13,  1896.  (F.  W.  C.) 

With  your  office  letter  of  March  28, 1896,  was  forwarded  an  applica- 
tion, filed  on  behalf  of  J.  S.,  George  A.,  and  Charles  A.  Pillsbury,  for 
a  recertification  of  the  certificate  of  additional  right  issued  in  the  name 
of  Sanders  P.  Perry  on  March  12,  1883,  under  section  2306  li.  S.,  for 
120  acres. 

Said  certificate  was  located  in  the  interest  of  the  parties  before 
named  at  the  Duluth  laud  office,  Minnesota,  on  December  30,  1892. 
Upon  an  investigation,  instituted  by  your  office,  said  location  was  held 
for  cancellation  because  found  to  have  been  located  by  means  of  a  fraud- 
ulent power  of  attorney.    An  appeal  was  taken  to  this  Department, 
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resulting  in  tne  decision  of  January  31, 1895  (20  L.  D.,  91),  in  which  it 
was  held  (syllabus) : 

A  soldier's  additional  homestead  entry  made  nnder  a  certificate  of  right  and 
power  of  attorney  after  dne  notice  of  the  illegality  of  the  certificate,  and  frandnlent 
character  of  said  power,  and  subsequent  to  the  exercise  of  the  soldier's  right  in  per- 
son, is  invalid,  and  must  be  canceled. 

A  motion,  filed  for  a  review  of  said  decision,  was  denied  in  depart- 
mental decision  of  April  27, 1895  (20  L.  D.,  419),  in  which  it  was  held 
(syllabus) : 

The  act  of  March  3,  1893,  authorizing  a  purchaser  under  a  soldier's  certificate  of 
additional  right  to  perfect  title  by  paying  the  government  price  of  the  land,  where 
said  certificate  is  found  invalid,  is  not  applicable  to  a  case  wherein  the  certificate 
is  held  under  a  fraudulent  power  of  attorney,  and  where  an  adverse  claim  thereto  is 
asserted,  and  exercised,  by  the  soldier  in  person  prior  to  the  location  under  said  certi- 
ficate ;  nor  do  the  remedial  provisions  of  the  act  of  August  18,  1894,  extend  to  an 
additional  entr3^  thus  secured  in  fraud  of  the  soldier's  right. 

The  api)lication  now  under  consideration  is  supported  by  affidavits 
showing  that  in  1887  the  certificate  of  additional  right,  issued  by  your 
office  in  the  name  of  Sanders  P.  Perry,  was  purchased  by  George  A,, 
Charles  A.,  and  J.  S.  Pillsbury  from  S.  A.  Kean  and  Co.  of  Chicago, 
Illinois,  the  consideration  therefor  being  $3,600,  or  at  the  rate  of 
$30.00  per  acre,  and  that  this  purchase  was  made  in  good  faith,  with- 
out knowledge  of  any  defect  or  fraud  in  the  matter  of  the  execution  of 
the  power  of  attorney  under  which  the  sale  was  made. 

It  might  be  here  stated  that  the  supreme  court  has  recently,  in  the 
case  of  Alfred  F.  Webster  v.  Milo  J.  Luther  et  al  (1G3  U.  S.,  ),  held 
that  the  certificates  of  additional  right  issued  under  section  2306  B.  S. 
are  assignable. 

In  the  case  of  John  M.  Eankin,  on  re-review,  decided  November  6, 
1895  (21  L.  D.,  404),  it  was  held  (syllabus)  : 

It  was  the  Intention  of  Congress  in  the  act  of  August  18,  1894,  to  validate  all  out- 
standing certificates  of  soldier's  additional  homestead  rights  in  the  hands  of  hona 
fide  holders. 

One  who  buys  a  certificate  of  additional  right  without  notice  of  the  illegality  of 
said  certificate  at  its  inception,  or  of  its  invalidity  for  any  other  reason,  is  a  hona 
fide  purchaser  under  said  act. 

Under  this  decision  it  must  be  held  that  this  Department  erred  in 
its  decision  of  April  27, 1895,  holding  that  the  certificate  here  in  ques- 
tion was  not  covered  by  the  remedial  provisions  of  the  act  of  August 
18, 1894,  and  to  that  extent  said  previous  decisions  upon  the  certificate 
of  right  here  in  question  is  repalled  and  vacated. 

Upon  inquiry  at  your  office  it  is  learned  that,  following  the  decision 
of  this  Department  of  April  27, 1895,  the  certificate  of  additional  right 
issued  in  the  name  of  Sanders  P.  Perry,  together  with  the  location  based 
thereon,  were  canceled,  and  that  the  land  covered  by  the  said  location 
has  sinced  been  disposed  of. 
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In  view  of  this  fact  it  is  directed  that  the  application  for  recertifica- 
tion  of  soldier's  additional  right  be  allowed  in  the  name  of  J.  S.,  George 
A.,  and  Charles  A.  Pillsbury,  as  transferees,  as  contemplated  by  the 
act  of  Angnst  18,  1894. 

Herewith  is  returned  the  application  and  accompanying  papers  for 
the  action  of  yoar  office  in  accordance  with  the  directions  herein  given. 


PRACrriCK-NOnCE-SERVICE  BY  PUBLICATION— TRANSFEREE. 

Ex  Parte  Charles  0.  McIver  ;  and  ]!f ewibw  v.  Kock  et  al.  (On 

Eeview). 

Failure  to  show  diligence  in  attempting  to  seonre  personal  servicei  prior  to  securing 
an  order  of  pablication,  can  not  beset  np  on  behalf  of  a  non-resident  transferee. 

A  transferee,  who  fails  to  file  in  the  local  office  evidence  of  his  interest,  is  not  entitled 
to  notice  of  proceedings  against  the  entry  under  which  he  holds. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  June 
(W.  A.  L.)  13,  1896.  (C.  W.  P.) 

With  yonr  office  letters  of  June  14,  and  15, 1895,  you  transmitted 
motions  for  review,  upon  the  part  of  Alexander  Michaud,  transferee 
of  Charles  Sextion,  of  Joseph  Nevview,  of  Myron  W.  Fields,  and  of 
W:  T.  Bailey,  in  the  case  of  Charles  C.  McIver,  ex  parte^  and  Joseph 
Nevview  v,  William  Bock  and  others  (consolidated),  decided  by  the 
Department  oii  April  18, 1895,  and  reported  in  20  L.  D.,  p.  380. 

The  land  involved  is  the  XB.  i  of  the  N W.  J  and  the  N.  i  of  the 
IJE.  4  of  section  33,  and  the  SE.  J  of  the  SE.  J  of  section  28,  township 
59  N.,  range  15  W.,  Duluth  land  district,  Minnesota. 

The  decision  complained  of  held  that  the  notice  by  publication  to 
Henry  Stephens,  transferee,  through  mesne  conveyance,  of  Joseph 
Koeinski,  the  entryman,  was  fatally  defective,  for  the  reason  that 

no  effort  appears  to  have  heen  made  with  reference  to  Stephens,  nor  is  there  any 
affidavit  on  record^  showing  he  could  not  be  found  personally,  or  that  any  effort  was 
made  to  find  him,  nor  that  he  was  not  a  resident  of  the  State, 

and  directed  .your  office  to  issue  an  order  to  William  Eock  to  show  cause 
why  his  record  entry  should  not  be  expunged,  and  that  of  Eoeinski 
reinstated. 

The  record  shows  that  on  April  12, 1881,  Joseph  Eoeinski  filed  a  de- 
claratory statement  for  said  land,  alleging  settlement  on  April  6, 1891, 
and  that  on  November  10, 1881,  Joseph  Eoeinski  made  pre-emption  proof, 
paid  for  the  laud,  and  received  certificate. 

On  October  23, 1888,  an  affidavit  of  contest  was  filed  against  said 
entry  by  Ellen  Hafto,  which  was  supplemented  by  another  affidavit  on 
May  8,  1889, 

A  hearing  was  had,  and  on  ^NTovember  3,  1890,  Eoeinski's  entry  waa 
canceled.  Nine  days  after  the  cancellation  William  Eock  made  home- 
stead entry  of  the  land,  and  on  October  24, 1891,  made  final  commuta- 
tion proofc 
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On  June  15, 1892,  C.  0.  Mclver,  administrator  of  Henry  Steplicns, 
deceased,  filed  a  petition  for  the  reinstatement  of  Roeinski's  entry, 
alleging  that  Henry  Stephens,  on  July  20, 1883,  for  a  valuable  consid- 
eration and  in  good  faith,  purchased  the  land,  through  mesne  convey 
ance,  from  Koeinski;  that  Stephens  died  in  California  on  February  4, 
1886;  that  he  (Mclver)  wa^  appointed  sole  administrator;  that  the 
estate  of  Stephens  had  no  notice  of  the  contest  proceedings  brought  to 
annul  Roeinski's  entry. 

On  January  13, 1892,  Joseph  Nevview  filed  an  affidavit  of  contest 
against  Rock's  entry,  charging  that  said  entry  had  not  been  made  in 
good  faith,  but  fraudulently  for  the  benefit  of  another.  A  hearing  was 
had  on  said  affidavit  of  contest,  and  on  February  17, 1893,  the  local 
officers  found  in  favor  of  the  contestant,  and  recommended  the  can- 
cellation of  Rock's  entry. 

By  your  office  decision  of  November  25, 1893,  the  petition  of  Mclver 
was  denied,  and  the  entry  of  Rock  held  intact. 

From  this  decision  Mclver  and  Nevview  appealed  to  the  Department. 

The  question  for  consideration  upon  these  motions  for  review  is, 
whether  the  notice  of  contest  given  to  Henry  Stephens,  the  transferee, 
is  sufficient. 

The  petition  of  the  administrator  of  Henry  Stephens  alleges  that 
Stephens  purchased  the  land  on  July  20, 1883,  which  was  more  than 
five'years  before  Ellen  Hafto  initiated  her  contest. 

Under  the  rules  of  the  Department,  Stephens  had  the  right,  and  it 
was  his  duty,  to  file  in  the  local  office  evidence  of  his  interest  and  his 
claim  to  have  notice  of  proceedings  affecting  his  rights.  (]Pierse  v. 
Garthrae,  19  L.  I).,  436.)  The  entry  was  not  canceled  until  November 
3, 1890,  more  than  seven  years  after  Stephens  purchased  the  land,  and 
the  petition  for  reinstatement  of  entry  was  not  filed  until  June  15, 1892. 
During  all  this  period  neither  Stephens  nor  his  personal  representa- 
tives made  any  application  to  intervene  or  gave  notice  of  their  claim. 
What  right,  then,  have  they  to  have  Roeinski's  entry  reinstated  9 
They  do  not  deny — they  admit — that  Stephens  was  not  a  resident  of 
the  State  of  Minnesota;  they  do  not  claim  that  personal  service  could 
have  been  made  upon  him  in  the  State  of  Minnesota.  In  fact,  he  was 
in  his  grave  when  Ellen  Hafto  filed  her  affidavit  of  contest,  on  October 
23, 1888,  having  died,  as  it  is  alleged,  in  California  on  February  4, 1886. 
It  is  alleged  that  the  estate  of  Stephens  had  no  notice  of  the  contest. 
But  Ellen  Hafto  was  under  no  obligation  to  give  notice  to  any  one, 
except  the  entryman.  Finding  from  the  land  records  in  St.  Louis 
county,  Minnesota,  that  on  the  20th  of  July,  1883,  the  land  had  been 
transferred,  through  mesne  conveyance,  to  one  Henry  Stephens,  of 
Detroit,  in  the  State  of  Michigan,  she  made  him  a  party  defendant, 
and  gave  the  notice  by  publication,  which  is  set  out  in  page  382  of  20 
L.  D.  It  is  said  that  this  notice  is  not  sufficient  to  bind  the  personal 
representatives  of  the  transferee,  who,  it  is  admittedt  was  not  a  resi- 
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dent  of  the  State  of  Minnesota  at  the  date  of  the  transfer,  and,  it  is 
alleged,  had  died  in  California  before  the  filing  of  the  affidavit  of 
contest. 
Kule  9  of  Practice  provides  that: 

Personal  service  slinll  be  made  in  all  cases  when  possible  if  the  party  to  be  served 
is  resident  in  the  State  or  Territory  in  which  the  land  is  situated,  and  shall  consist 
in  the  delivery  of  a  copy  of  the  notice  to  each  person  to  be  served. 

And  Kale  11  is  as  follows: 

Notice  may  be  given  by  pnblication  alone  only  when  it  is  shown  by  affidavit  of 
the  contestant,  and  by  such  other  evidence  as  the  register  and  receiver  may  require, 
that  due  diligence  has  been  used  and  that  personal  service  cannot  be  made.  The 
party  will  be  required  to  state  what  effort  has  been  made  to  get  personal  service. 

These  rules  are  interpreted  in  Jones  v,  De  Haan,  11  L.  D.,  261,  and  in 
Olsen  17.  Eagan,  21  L.  D.,  277.  In  the  former,  it  is  held  that  when  a 
party  to  be  served  with  notice  is  a  nonresident  of  the  State  or  Terri- 
tory in  which  the  land  is  situated,  it  is  not  necessary  to  show  that  any 
eftbrt  was  made  to  make  personal  service  upon  him.  In  the  latter,  it  is 
held  that  when  a  party  is  shown  to  be  a  non-resident,  a  formal  order  of 
publication  by  the  local  officers  is  not  necessary;  that  it  is  sufficient  if 
the}^  authorize  the  publication  verbally;  that  if  it  appears  that  the 
service  by  publication  was  acquiesced  in  by  the  local  officers,  and  the 
showing  made  was  such  as  would  justify  the  use  of  the  discretionary 
power  conferred  upon  them  by  the  rule,  their  jurisdiction  is  complete. 
And  in  the  case  of  Pankonin  v.  Crook,  6  L.  D.,  456,  it  was  held  that  a 
claimant  who  then  admitted  that  he  was  a  non-resident  of  the  State 
when  the  notice  by  publication  was  given,  could  not  be  heard  to  say 
that  the  contestant  had  not  used  due  diligence  in  attempting  to  secure 
personal  service. 

In  the  case  at  bar,  the  transferee  had  not  entitled  himself  to  notice 
of  the  contest.  He  had  placed  the  contestant  under  no  obligation  to 
give  him  notice.  But  the  records  of  the  county  of  St.  Louis,  showing 
that  there  was  a  conveyance  of  the  land  to  Henry  Stephens,  of  Detroit, 
in  the  State  of  Michigan,  on  record,  the  contestant  gave  the  notice  by 
publication,  which  the  rules  of  practice  prescribe  for  non-resident 
parties. 

Under  these  circumstances,  I  am  of  opinion  that  the  notice  is  suffi- 
cient to  bind  the  representatives  of  the  transferee,  who  by  their  own 
negligence  lost  whatever  rights  they  or  Stephens,  under  whom  they 
claim,  may  have  bad. 

In  the  case  at  bar,  it  is  shown  that  both  the  entryman  and  the  trans- 
feree had  notice  of  the  i>roceedings  upon  which  the  entry  was  canceled, 
and  the  land  department  had  thus  acquired  jurisdiction  to  cancel  the 
entry;  in  such  case  an  order  of  cancellation  is  final,  and  takes  the  case 
out  of  the  confirmatory  provisions  of  the  act  of  1891,  supra,  for  the  rea- 
son that  there  is  no  existing  entry  at  the  passage  of  the  act,  on  which 
it  can  operate.    Drew  v.  Gomisky,  22  L.  D,y  174, 
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For  these  reasons,  the  decision  under  review  is  hereby  revoked  and 
set  aside;  the  petition  of  O.  G.  Mclver  denied,  and  the  case  of  Joseph 
Nevview  against  William  Bock,  on  appeal  from  your  office,  is  reserved 
for  futare  consideration. 


VACANCY  rw  liOCAL  OFFICE-APPUCATIONB. 

GiBCULAB. 

Depabtment  of  the  Intebiob, 

Genebal  Land  Office, 
Washington,  i>.  C,  June  13, 1896. 
Registers  and  Receivers,  IF.  8.  Land  Offices. 

Upon  the  occurrence  of  a  vacancy  for  any  reason  in  the  office  of  reg- 
ister or  receiver  at  any  of  the  district  land  offices  all  business  requiring 
the  action  of  both  officers  must  await  the  filling  of  the  vacancy,  and 
while  the  office  is  kept  open  for  the  purpose  of  furnishing  general  infor- 
mation, no  action  can  be  taken  upon  applications  to  contest  or  enter 
lands  in  that  district. 

Applicatious  to  contest  entries  or  to  enter  lands  and  all  other  appli- 
cations requiring  joint  action  of  both  offic^ers  which  may  be  presented 
during  the  vacancy  in  the  local  office  will  be  received,  the  time  of 
presentation  noted  thereon,  and  upon  the  resumption  of  business  such 
applications  will  be  disposed  of  in  their  order. 

E.  F.  Best, 

Acting  Commissioner. 
Approved: 

Hoke  Smith,  Secretary. 


MINING  CLAIM-PUBCHASEB  PHIOB  TO  PATENT. 

Wingate  Placeb. 

The  purchaser  of  a  mining  claim  after  entry,  bat  prior  to  patent,  takes  the  land  sub- 
ject to  all  the  iuBrmities  of  title,  so  far  as  the  government  is  concerned. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  June 

13, 1896.  (P.  J.  O.) 

It  is  shown  by  the  record  before  me  that  Quincy  Woodcock  et  ah,  on 
December  20, 1880,  made  application  for  patent  for  the  Wingate  Creek 
Placer  mining  claim,  lot  No.  38,  containing  129.19  acres,  Humboldt, 
California,  land  district;  that  during  the  period  of  publication  a  protest 
and  adverse  claim  was  filed,  and  in  due  time  suit  was  instituted.  Judg- 
ment was  rendered  in  favor  of  the  adverse  claimant. 

On  May  13, 1886,  Georgo  B.  Temple,  one  of  the  original  applicants, 
the  title  having  vested  in  him,  made  mineral  entry  'So.  69  of  said  lot 
38^  and  also  of  lot  59,  containing  60.27  acres. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  705 

July  25,  1888,  your  office  addressed  the  local  office,  calling  attention 
to  several  errors  in  the  record.  Those  that  have  been  corrected  or 
waived  will  not  be  referred  to  here.  Among  other  things  required  of 
the  applicant  was  an  amended  survey  with  plat  and  field  notes  to  show 
the  conflict  with  the  Last  Venture  Placer,  the  successful  adverse  claim. 
On  the  same  date  the  surveyor  general  of  California  was  directed  to 
prepare, 

at  the  expense  of  the  claimants,  an  amended  plat  and  field  notes  of  sorvey,  showing 
in  manner  prescribed  by  existing  inMtructlons  the  exclusion  of  that  portion  of  the 
claim,  awarded  to  said  adverse  claimants,  as  shown  by  the  amended  survey  of  said 
Last  Venture  placer  claim,  giving  the  correct  area  of  the  claim. 

Thus  the  matter  seems  to  have  rested  until  March  28,  1894,  when 
your  office  called  for  a  report  from  the  local  office  as  to  the  things 
required  by  your  letter  of  July  25, 1888. 

In  response  thereto  the  attorney  for  the  present  owner  of  the  Win  gate 
Placer  responded  and  declined  to  have  the  resurvey  made.  Thereupon 
your  office,  by  letter  of  July  13, 1894,  directed  the  local  office  to  require 
the  ovner  to  show  a  discovery  of  mineral  on  each  twenty  acre  tract 
included  in  his  entry,  and  make  the  amended  survey  as  ordered.  He 
was  allowed  sixty  days  within  which  to  do  these,  "in  default  of  which 
said  entry  will  be  held  for  cancellation." 

On  January  28,  1895,  your  office  called  for  a  report  on  the  order 
requiring  the  additional  evidence,  and  if  the  same  had  not  been  fur- 
nished the  parties  would  be  allowed  sixty  days  in  which  to  furnish  the 
same,  in  default  of  which  the  entry  would  be  canceled  without  further 
notice.  No  response  having  been  made  the  entry  was  held  for  cancel- 
lation March  30,  1895,  whereupon  the  present  owner  prosecutes  this 
appeal. 

The  assignments  of  error  raise  but  one  question,  and  that  is,  that  as 
against  the  present  owner  the  Department  is  without  authority  to  act 
in  the  premises,  for  the  reason  that  he  is  a  purchaser  in  good  faith  after 
final  entry. 

In  answer  to  this  it  is  sufficient  to  say  that  until  patent  has  issued 
the  Department  has  full  and  complete  jurisdiction  over  all  entries  not 
confirmed  by  statute,  and  persons  who  purchase  on  the  faith  of  the 
receiver's  receipt  do  so  at  their  own  risk  and  take  the  land  subject  to 
all  the  infirmities  of  title,  so  far  as  the  government  is  concerned. 

Your  office  judgment  is  therefore  affirmed. 
10332— VOL  22 45 
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RESIDENCK— LKAVE  OF*  ABSENCE. 

May  Lockhart. 

When  the  conditions  nan^ed  in  section  3,  act  of  March  2,  1889^  are  made  to  appear 
to  the  local  office,  a  leave  of  absence  should  not  be  denied  for  the  reason  alone 
that  no  period  of  personal  presence  on  the  land  has  intervened  between  the 
expiration  of  a  former  leave,  and  the  application  for  a  second  or  subsequent  lea ve. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

13,  1896.  (R.  F.  H.) 

May  Lockhart  (formerly  Bolin)  appeals  from  your  office  decision  of 
April  2,  1895,  affirming  the  action  of  the  local  office  of  September  6, 
1894,  denying  her  application  of  the  same  date  for  a  second  leave  of 
absence  from  her  homestead  entry  No.  14621  for  the  SB.  J  Sec.  1,  T.  7 
S.,  R.  36  W.  Colby  land  district,  Kansas. 

The  facts  are  sufficiently  set  forth  in  your  said  office  decision. 

The  following  is  claimant's  affidavit  for  her  second  leave  of  absence. 

May  Lockhart,  formerly  May  Bolin,  being  first  duly  sworn  says  tliat  she  is  the 
identical  person  who  made  homestead  entry  No.  14621,  Oberlin,  Ks.,  series,  on  the 
Ist  day  of  March,  1892,  for  the  S£.  i  Sec.  1,  T.  7  S.  range  36  west.  That  she  estab- 
lished her  actual  good  faith  residence  upon  said  tract  of  land  on  the  1st  day  of  July , 
1892,  and  resided  thereon  continuously  with  her  husband  up  to  the  4th  day  of  Sep- 
tember, 1893,  and  under  a  leave  of  absence  granted  the  26th  day  of  August  1893, 
this  affiant  with  her  husband  and  family  removed  from  said  tract  temporarily  to 
Decatur  county  Kansas,  and  put  in  a  crop  the  present  season  of  seventy-five  acres 
of  com,  oats,  millett,  and  potatoes,  all  of  which  crop,  by  reason  of  extreme  drought, 
is  an  entire  failure  except  some  corn  fodder  sufficient  as  this  affiant  believes  to 
winter  her  stock  and  that  of  her  family,  consisting  of  six  head  of  cattle  and  three 
head  of  horses,  but  raised  no  grain  of  either  kind  so  planted. 

This  affiant  further  says  that  she  has  caused  to  be  broken  and  cultivatefl  to  crop 
on  her  said  homestead  eighty-five  acres  and  has  constructed  and  occupied  thereon  a 
comfortable  dwelling  of  two  large  rooms  and  well  furnished.  A  good  well  of  water, 
said  well  being  one  hundred  and  fifty  feet  deep.  A  cellar  twelve  by  twelve  feet  in 
size  well  finished.  A  good  sod  stable  twelve  by  sixteen  hen  house  twelve  by  four- 
teen and  a  large  four  wire  corrall. 

That  said  cultivated  land  was  planted  to  crop  in  1892,  and  that  all  of  said  eighty- 
five  acres  on  said  homestead  was  in  1893,  planted  to  com,  rye,  oats,  millett  and  cane, 
and  wheat  and  well  cultivated  and  tended  and  that  by  reason  of  extreme  drought  all 
of  said  crop  was  a  failure  this  affiant  having  sold  all  thcit  grew  on  said  eighty-five 
acres  in  said  season  for  the  sum  of  twelve  dollars. 

This  affiant  further  says  that  all  kinds  of  crops  jilauted  in  the  season  of  1894,  in 
the  vicinity  of  said  homestead  is  by  reason  of  extreme  drought  a  complete  failure 
and  that  in  all  human  probability  if  the  whole  of  said  eighty-five  acres  had  been  by 
this  affiant  planted  to  crop  of  any  kind  in  this  season  of  1894  all  of  the  same  would 
have  been  a  total  failure  by  reason  of  the  extreme  and  unusual  drought  that 
destroyed  all  crops  in  the  vicinity  of  said  homestead. 

Further  that  this  affiant  is  compelled  to  depend  for  support  of  herself  and  family 
upon  her  own  labor  and  the  labor  of  her  husband  and  that  their  stock  cannot  by 
reason  of  prevailing  conditions  be  sold  at  any  reasonable  price  and  that  if  she  and 
her  husband  be  compelled  to  reside  upon  said  homestead  the  coming  winter  said 
stock  will  surely  perish  for  want  of  feed  but  that  if  permitted  to  remain  where  they 
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now  are  and  to  be  absent  from  said  homestead  she  will  be  able  to  keep  said  stock 
through  the  coming  winter  and  that  said  feed  is  more  than  ninety  miles  from  said 
homestead. 

Further  that  there  is  no  labor  to  be  secured  by  this  affiant  or  her  husband  in  the 
vicinity  of  said  homestead  and  that  by  reason  of  the  two  successive  failures  of  crops 
as  above  described  this  affiant  and  her  husband  have  exhausted  their  available 
means  and  must  depend  upon  labor  to  be  secured  for  support. 

Wherefore  this  affiant  asks  that  she  may  be  granted  a  leave  of  absence  for  the 
period  of  one  year,  that  is,  from  the  28th  day  of  August  1894,  to  the  28th  day  of 
August  1895,  as  provided  by  act  of  Congress  approved. 

This  affidavit  is  supported  by  tho  joint  affidavit  of  two  witnesses 
who  testify  that  from  their  personal  knowledge  the  statements  and 
allegations  contained  therein  were  true. 

The  papers  appear  to  have  been  duly  executed  in  accordance  with 
your  office  circular  of  March  8, 1SS9  (8  L.  D.  p.  314),  and  September  19, 
1889  (9  L.  D.,  p.  433). 

The  register  and  receiver  rejected  the  application  on  the  ground  that 
claimant  had  failed  to  establish  residence  on  land  in  question  since 
expiration  of  former  leave  of  absence  which  expired  August  26, 1894, 
and  for  the  further  reason  that  she  had  failed  to  cultivate  to  crops  any 
portion  of  said  tract  during  the  growing  season  immediately  prior  to 
making  her  said  second  application. 

In  your  said  office  decision  it  is  stated: 

Section  3  of  the  act  of  March  2,  1889  {supra)  contains  a  restriction  that  the  leave 
granted  shall  be  ''for  a  period  not  exceeding  one  year  at  any  one  time.''  If  the 
claimant  in  this  case  should  receive  a  leave  of  absence  for  an  additional  year  with- 
out first  returning  to  the  land,  she  would  thereby  receive  a  leave  for  a  period  of  two 
years  at  one  time^  which  would  render  the  restriction  referred  to  of  no  force. 

Section  3  of  the  act  of  March  2, 1889,  is  as  follows : 

Whenever  it  shall  bo  made  to  appear  to  the  register  and  receiver  of  any  pal>lic 
land  office,  under  such  re^ulalions  ns  the  Secretary  of  the  Interior  may  prescribe, 
that  any  settler  upon  tho  public;  domain  under  existing  law  is  unable,  by  reason  of 
a  total  or  partial  destruction  or  failure  of  crops,  sickness,  or  other  unavoidable  casu- 
alty, to  secure  a  support  for  himself,  herself,  or  those  dependent  upon  him  or  her 
upon  the  lands  settled  upon,  then  such  register  and  receiver  may  grant  to  such  a 
settler  a  leave  of  absence  from  the  claim  upon  which  he  or  she  has  filed  for  a  period 
not  exceeding  one  year  at  any  one  time,  and  such  settler  so  granted  leave  of  absence 
shall  forfeit  no  rights  by  reason  of  such  absence:  Provided,  That  tho  time  of  such 
actual  absence  shall  not  be  deducted  from  the  actual  residence  rec^uired  by  law. 

1  am  of  the  opinion  that  the  language  "not  exceeding  one  year  at 
any  one  time,"  in  said  section  is  a  limitation  upon  the  discretionary 
powers  of  the  register  and  receiver,  in  granting  application  for  leave  of 
absence,  fixing  the  maximum  period  for  which  they  may,  under  the 
regulations  of  the  Secretary  of  the  Interior,  grant  a  leave  on  the  appli- 
cation, based  upon  the  conditions  named  in  said  act  and  shown  in  the 
application,  and  is  not  a  restriction  or  limitation  upon  the  applicant, 
as  the  latter  is  limited  by  the  conditions  named  in  the  act,  viz :  total  or 
partial  destruction  of  crops,  sickness,  or  other  unavoidable  casualty, 
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rendering  the  settler  unable  to  secure  a  support  upon  the  land  settled 
upon. 

Therefore  whenever  it  is  made  to  appear  to  the  register  and  receiver, 
that  the  conditions  from  which  Congress  sought  to  relieve  the  settler, 
exist,  they  are  authorized  to  afford  such  relief  as  may  be  obtained  by 
a  temporary  leave  of  absence  from  the  land,  subject  to  the  limitation 
named  in  the  act,  viz,  that  they  shall  not  grant  a  leave  of  absence  for 
a  longer  period  than  one  year  ''at  any  one  time." 

The  word  ''whenever"  in  the  first  line  in  the  section,  and  the  phrase 
"at  any  one  time"  in  the  ninth  line,  clearly  indicate  that  more  than  one 
application  and  more  than  one  leave  of  absence  was  contemplated  and 
authorized  by  the  act.  The  act  does  not  provide  that  any  period  of 
actual  residence  upon  the  land,  shall  intervene  between  the  first  and 
second  or  subsequent  application. 

This  act  is  remedial,  and  designed  to  relieve  the  settler  from  certain 
well  known  climatic  conditions  and  causes  of  misfortune  for  which  the 
settler  was  not  responsible  and  against  which  he  could  not  guard, 
and  is  to  be  liberally  construed  with  reference  to  the  purpose  of  its 
enactment,  thus  carrying  into  effect  the  evident  intent  of  Congress  in 
accordance  with  the  well  known  rules  of  construction  applicable  to 
remedial  statutes. 

See  Bechtel  i\  United  States  101  TJ.  S.  Rep.  597,  citing  Sedgwick  311, 
513  and  note. 

See  also  Sutherland  on  Statutory  Construction  Par.  348  and  409. 

This  section  has  been  discussed  in  the  case  of  Queiu  v.  Lewis  20 
L.  D.,  p.  19. 

Under  the  facts  in  this  case  as  disclosed  in  the  affidavits  for  second 
leave  of  absence,  I  am  of  the  opinion  that  the  reasons  upon  which  the 
register  and  receiver  based  their  action  are  untenable,  as  to  so  hold,  is 
to  defeat  in  a  measure  the  purpose  and  object  of  the  leave,  and  nullify 
the  act  iu  question  by  requiring  personal  presence  upon  the  land  during 
the  period  for  which  leave  has  been  granted. 

The  good  faith  of  applicant  is  not  questioned  by  the  register  and 
receiver  or  your  office,  and  I  am  of  the  opinion  that  her  application 
was  made  in  good  faith. 

While  the  provisions  of  said  section  3,  will  never  be  permitted  to  be 
invoked  for  the  purpose  of  defeating  the  primary  object  of  the  settle- 
ment laws,  and  enable  a  settler  to  acquire  title  by  residence  and  culti- 
vation without  residing  upon  and  cultivating  the  land,  yet  I  am  of  the 
opinion  that  whenever  the  conditions  named  in  said  section  are  made 
to  appear  to  the  register  and  receiver,  the  claimant  should  not  be  denied 
a  leave  of  absence  simply  because  no  period  of  personal  presence  upon 
the  land  had  intervened  between  the  expiration  of  a  former  leave,  and 
the  application  for  a  second  or  subsequent  leave. 

I  am,  therefore,  of  the  opinion  that  the  decision  appealed  from  should 
be,  and  the  same  is  accordingly  reversed. 
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INDIAN   LANDS— AI.t,OTMENTS. 

Kegulations. 

Department  of  the  Interior, 

WashiyigtoUj  I>.  C,  June  15^  1896, 

To  the  Commissioner  of  the  General  Land  Office^  and  the  Commissioner  of 

Indian  Affairs, 

Gentlemen:  You  are  directed  to  be  governed  in  the  matter  of 
Indian  allotments  by  the  following  regulations. 

Whenever  an  allotment  is  allowed  under  the  fourth  section  of  the 
act  of  February  8,  1887  (24  Stat.,  388),  as  amended  by  the  act  of 
February  28,  1891  (26  Stat.,  794),  the  action  of  the  Office  of  Indian 
Affairs  on  said  allotments  shall  be  conclusive,  so  far  as  the  General 
Land  Office  is  concerned,  as  to  whether  tlie  Indian  was  a  settler  upon 
said  land  and  whether  he  was  entitled,  as  an  Indian,  to  make  an 
allotment. 

Where  an  application  is  made  to  enter  a  tract  covered  by  an  allot- 
ment, and  the  applicant  claims  settlement  prior  to  the  allottee  a 
hearing  may  be  ordered  by  the  General  Land  Office. 

Whenever  an  allegation  is  made  that  the  allottee  made  the  allotment 
for  the  benefit  of  another,  such  charge  shall  be  heard  by  the  General 
Land  Office. 

In  all  cases  where  an  allegation  is  made  that  the  land  embraced  in 
an  allotment  is  not  of  the  character  contemplated  by  the  allotment 
act,  such  charge  shall  be  heard  by  the  General  Land  Office. 

Hoke  Smith, 
Secretary  of  the  Interior. 


RIGHT  OF  TV  AT— APPROPRIATION  OF  WATER. 

Surface  Creek  Ditch  and  Keservoir  Co. 

Questions  involving  the  control  and  appropriation  of  the  waters  of  a  State  cannot 
be  adjudicated  by  the  Department  under  an  application  for  right  of  way  privi- 
leges over  the  public  land. 

Acting  Secretary  Sims  to  the  Commissioner  of  tlie  General  Land  OfficCy 
(J.  1.  P.)  June  16\  1896.  (A.  M.) 

On  the  8th  instant  yon  submitted  a  certified  copy  of  the  articles  of 
incorporation  and  the  due  proofs  of  organization  of  tlie  Surface  Creek 
Ditch  and  Keservoir  Company,  together  with  a  map  showing  its  seven- 
teen  reservoirs  in  the  Montrose  and  Glen  wood  Springs  land  district, 
Colorado. 

The  reservoirs  lie  within  the  Battlement  Mesa  Forest  Reservation 
and  in  accordance  with  the  departmental  requirement  in  such  cases  the 
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company  has  filed  a  specific  agreemeut  stipulating  that  it  will  not  take^ 
remove  or  destroy  any  timber  from  the  lauds  within  the  reservation 
outside  of  tlie  reservoirs.  The  company  has  also  supplied  a  certificate 
that  the  right  of  way  is  desired  for  the  sole  purpose  of  irrigation. 

These  pai^ers  and  the  map  are  filed  under  se(;tions  18  to  20  of  the  act 
of  March  3,  1891  (20  Stat.  1093),  and,  being  in  the  form  required  by 
the  act  and  the  regulations  thereunder,  are  subject  to  favorable  action. 

Among  the  papers  submitted  is  a  protest  by  Benjamin  S.  Gheen 
against  the  application  for  right  of  way  which,  on  examination,  appears 
to  be  based  on  the  allegation  that  in  the  use  of  the  water  the  company 
is  violating  the  laws  of  the  State  by  failing  to  erect  fishways  in  its 
dams  and  ditches  and  in  excluding  the  public  from  fishing  privilege,^,  etc. 

This  is  a  matter  involving  the  appropriation  and  control  of  the  waters 
of  the  State  and  is  one  for  the  courts  rather  than  for  this  Department 
to  determine.  It  does  not  affect  the  right  of  way  applied  for  and  cannot 
be  permitted  to  prevail  against  it. 

The  Department  has  ruled  thus  in  case  of  H.  H.  Sinclair  et  al.^  18 
L.  D.  573. 

In  accordance  with  your  recommendation  the  protest  is  therefore  dis- 
missed, the  x)apers  submitted  are  accepted  and  the  map  has  been 
approved. 


SI;R^^rcY— RiPARiAx  rights-riveii  bed. 
George  W.  Sebastian  et  al. 

The  Department  has  no  authority  to  order  the  survey  of  a  former  river  bed  lying 
between  lands  that  have  been  finally  disposed  of  by  the  government. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

June  18^  1896.  (J.  L.) 

With  letter  "E"  of  October  21,  1895,  is  transmitted  your  office 
decision  of  July  16, 1895,  denying  the  applications  of  George  W.  Sebas- 
tian and  William  Beaton,  respectively,  for  a  survey  of  so  much  of  the 
dry  bed  of  Des  Moines  river,  as  lies  contiguous  to  their  lots  of  land 
in  section  30,  T.  78  N.,  E.  22  W.,  5th  principal  meridian,  Des  Moines 
land  district,  Iowa. 

Sebastian  claims  to  be  the  owner  of  lot  No.  12  containing  26.78  acres; 
says  that  P.  W.  Brown  owns  lot  No.  1  containing  30.04  acres;  and 
states  that  the  river  which  formerly  ran  between  these  lots  has  gone 
dry,  and  that  its  former  bed  is  now  good  agricultural  land.  Deaton 
claims  to  be  the  owner  of  lot  8  containing  50  acres;  says  that  Jacob 
Bishop  owns  lot  No.  7  containing  5.55  acres;  and  makes  the  same 
statement  in  respect  to  the  river  and  river-bed  between  lots  7  and  8. 

On  July  16,  1895,  your  office  rejected  both  of  said  applications. 
Deaton  has  not  appealed;  and  Sebastian  did  not  file  his  appeal  until 
one  day  after  the  time  prescribed  by  the  rules  of  practice.    Sebastian's 
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appeal  is  hereby  dismissed.    And  your  office  deciBiou  must  stand 
affirmed  and  final  as  to  both  parties. 

Although  this  case  is  thus  ended,  in  view  of  the  fact  that  it  is  alleged 
in  the  applications,  that  *' vexatious  and  expensive  litigation  will  be 
avoided  by  a  (governmental)  survey  of  the  old  river-bed,"  it  is  proper 
for  this  Department  to  say,  that  your  office  decision  is  approved. 
Patents  were  issued  by  the  United  States  for  the  lots  above  mentioned 
as  follows:  On  April  10, 1850,  to  Ambrose  Boatright  for  lot  numbered 
one;  on  June  1,  1850,  to  Ezekiel  Jennings  for  lots  numbered  eight  and 
twelve;  and  on  January  10,  1860,  to  the  State  of  Iowa  for  the  lot 
numbered  seven.  Each  of  said  lots  was  bounded  by  the  Des  Moines 
river;  and  the  lands  covered  by  the  waters  of  said  river  between 
said  lots  were,  by  said  patents,  disposed  of  by  the  United  States,  and 
ceased  to  be  part  of  the  public  domain.  The  Land  Department  has  no 
authority  to  cause  a  sarvey  to  be  made  of  the  "old  river-bed." 


South  and  North  Alabama  K.  R.  Co.  r.  Hall. 

Motion  for  review  of  departmental  decision  of  March  7, 1896, 22  L.  D., 
273,  denied  by  Acting  Secretary  Beynolds,  June  18, 1896. 


MINING    C\LAIM—I3ESCRIP»TION— NOTICE. 

Canuck  Lode. 

The  field  uotes  of  snn'ey,  and  application  for  patent,  together  with  the  notice,  should 
correspondingly  disclose  with  mathematical  accuracy  the  amount  of  land  included 
in  a  mining  claim,  and  the  acreage  of  the  entry  he  determined  accordingly. 

Xew  publication  of  notice  and  posting  thereof  must  be  required  where  a  mineral 
entry  embraces  land  that  was  excluded  from  the  claim  in  the  notice  on  which 
such  entry  was  allowed. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

June  IS,  1896.  (P.  J.  C.) 

It  is  shown  by  the  recrord  in  this  case  that  Frederick  Schannel  et  ah 
made  application  for  patent  for  the  Canuck  lode  mining  claim,  min- 
eral survey,  Xo.  8704,  in  Pueblo,  Colorado,  land  district,  April  28, 1894. 
By  the  field  notes  and  "application  for  patent"  "lots  No.  8214  May  B. 
lode,  8286  Flower  of  the  West  lode,  and  8523  Panther  No.  2  lode"  were 
expressly  excluded,  and  by  the  field  notes  the  "net  area  Cannuck  lode" 
is  6.260  acres.  The  notice  posted  on  the  claim  makes  the  same  exclu- 
sions. The  notices  i>osted  in  the  local  office  and  published  have  the 
same  exceptions,  but  this  is  added:  "also  excluding  without  waiver  of 
rights  conflict  with  survey  No.  8710,  liay  lode.  Net  area  claimed  5.925 
acres." 
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Entry  under  this  application  was  made  January  23, 1895, "  expressly 
excepting  and  excluding,"  May  B.,  Flower  of  the  West  and  Panther 
No.  2,  and  the  "  Ray  lode  except  that  portion  described,"  "  containing 
0.048  of  an  acre;"  also  part  of  survey  8733,  Fulton  lode,  described  by 
metes  aud  bounds,  "  containing  0.0518  of  an  acre."  Thus  0.048  of  an 
acre  of  the  Ray  lode  was  added  to  the  area  claimed  in  the  publication 
notice,  and  0.0518  of  an  acre  of  the  Fulton  lode  taken  therefrom.  The 
total  area  entered  was  5.9212  acres.  An  informal  examination  of  the 
records  in  your  office,  shows  that  the  owners  of  the  Ray  lode  before 
making  entry,  formally  relinquished  to  the  government  that  part  of  it 
included  in  the  Canuck  entry. 

On  this  state  of  facts  your  office  by  letter  of  July  5,  1895,  held: 

As  the  entire  conflict  with  the  Kay  claim  was  excluded  from  the  puhlished  notice 
of  the  Canuck  lode,  no  portion  of  »aid  conflicting  area  can  be  included  in  entry 
unless  publication  is  made  therefor,  under  direction  of  the  register  and  including 
posting  on  the  claim  and  in  the  local  ofiice  as  provided  by  the  statute. 

Olaiuiants  were  allowed  sixty  days  in  which  to  comply  with  this 
order,  in  default  of  which  the  entry  would  be  canceled  as  to  the  con- 
flict. Whereupon  this  appeal  is  prosecuted,  and  the  errors  assigned 
are  (1)  in  requiring  a  new  publication;  (2)  in  not  finding  that  the  for- 
mal exclusion  of  the  Kay  was  made  without  waiver  of  rights,  and  (3) 
that  the  publication  discloses  that  the  Canuck  claimed  the  territory  in 
conflict. 

It  will  be  observed  that  there  is  a  variance  in  the  acreage  claimed  in 
the  field  notes,  the  application  for  patent,  and  the  final  entry.  In  neither 
of  them  is  the  same  amount  of  land  stated.  This  of  itself  presents  a 
loose  and  uncertain  practice  in  obtaining  title  to  public  lands  that 
should  not  be  tolerated.  Mathematical  accuracy  should  be  required  as 
well  in  the  amount  of  land  applied  for  as  in  the  loc^is  of  the  claim  itself. 

In  this  case  the  plat  and  field  notes  make  no  mention  of  either  the 
Bay  or  the  Fulton  lode.  The  survey  as  approved  excludes  the  other 
three  claims  mentioned,  and  on  the  plat  their  locations  relative  to  the 
Canuck  are  given.  This  is  the  record  that  is  made  of  the  Canuck  in 
the  land  department,  and  is  the  basis,  as  it  were,  of  the  application,  the 
publication,  the  entry  and  finally  the  i)atent.  The  surveyor-general  in 
approving  a  survey  cannot,  of  course,  make  any  exclusions,  except 
as  shown  by  official  surveys  in  his  office,  because  his  office  has  no  official 
knowledge  of  any  locations  until  application  for  survey  has  been  made. 

In  this  matter  of  conflicting  locations  there  is  an  obligation  resting 
on  the  applicant  by  which  he  can  aid  in  having  such  a  survey  made  as 
will  correctly  and  definitely  fix  the  area  of  his  claim.  If  there  are 
conflicts  with  his  claim  which  he  concedes  to  others,  as  in  the  Fulton 
exclusion,  for  instance,  he  should  have  so  informed  the  surveyor  and 
had  it  excepted.  Applicants  for  patent  for  mining  claims  are  pre- 
sumed to  know  the  surface  conflicts  that  exist  against  their  claim,  and 
good  faith  on  their  part  would  seem  to  prompt  them  to  make  them 
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known,  whether  they  have  been  ofBcially  surveyed  or  not,  in  order 
that,  if  the  conflicts  are  conceded,  they  may  be  excepted  from  the 
survey.  In  this  case  both  the  Eay  and  the  Fulton  surveys  were  made 
subsequent  to  the  Canuck,  neither  of  them  were  excepted  from  the 
official  survey  of  the  Canuck,  but  the  first  was  by  the  publication 
notice.  It  was,  however,  included  in  the  entry,  while  the  first  mention 
of  the  Fulton  is  in  the  application  to  purchase  and  it  is  excluded 
from  the  entry.  This  system  of  procedure  will  necessarily  result  in 
interminable  confusion  and  should  not  be  encouraged. 

But  aside  from  this  the  Department  concurs  in  your  office  decision 
that  the  conflict  with  the  Kay  lode  was  excepted  from  the  publication 
notice. 

The  claim  of  counsel  that  the  right  of  applicants  was  reserved  is 
not  tenable.  The  applicants  should  determine  for  themselves  their 
rights,  and  proceed  accordingly.  If  they  are  entitled  to  the  land  it 
should  be  included  in  all  the  papers.  The  owners  of  conflicting  terri- 
tory are  amply  protected  by  the  statute,  which  gives  them  the  right  to 
settle  the  question  of  possessory  title  by  adverse  proceedings. 

Since  the  intention  of  the  applicants  to  apply  for  patent  for  the 
ground  in  conflict  with  the  Bay  was  not  advertised  and  posted,  as 
required  by  law,  your  office  judgment  requiring  new  publication  and 
posting  must  be  affirmed. 

The  attention  of  your  office  is  specially  directed  to  exclusion  of  the 
Fulton  lode,  as  shown  by  the  receiver's  receipt,  with  the  suggestion 
that  proper  action  be  taken  in  regard  to  an  amended  survey  of  the 
Canuck.  This  matter  seems  to  have  been  overlooked,  when  the  case 
was  considered  in  your  office. 


MINING  CLAIM-PIiACER  PATETVT-KNOWX  r.ODE. 

Valley  Lode  (On  Be  view). 

A  patent  may  issue  for  a  lode  claim  embraced  in  a  prior  placer  patent  on  due  show- 
ing by  the  lode  claimant  that  he  has  acquired  title  to  the  conflicting  placer 
ground,  and  that  the  lode  was  known  to  exist  prior  to  the  application  for  the 
placer  patent.  • 

Acting  Secretary  Reynolds  to  the  Gommisaioner  of  the  General  Land  Office^ 

June  18,  1896.  (P.  J.  C.) 

I  have  before  me  a  motion  for  review  of  departmental  decision  ot 
March  16, 1896  (22  L.  D.,  317),  filed  by  counsel  for  the  Bannister  Min- 
ing Company,  the  present  owner  of  the  Valley  Lode.  It  appears  that 
one  George  Farlin  made  mineral  entry  No.  710  of  the  Valley  Lode,  lot 
No.  216,  on  October  24,  1881,  in  the  Helena,  Montana,  land  district. 
This  entry  was  held  for  cancellation  by  your  oflBce  December  27, 1894, 
to  the  extent  of  its  conflict  with  the  patented  placer  mineral  entry  No. 
575,  and  the  claimant  was  required  to  file  an  amended  survey  within 
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sixty  days,  in  the  absence  of  wbicli  the  entry  would  be  canceled. 
Further  time  was  asked  for  and  obtained  by  the  i)resent  owner  in  which 
to  comply  with  the  order.  On  the  showing  made,  however,  your  office 
under  the  doctrine  of  Tike's  Peak  Lode  (10  L.  D.,  200)  held  the  entry 
for  cancellation.  On  appeal,  the  Department  modified  the  action  of 
your  office  under  the  rule  in  the  South  Star  Lode  (20  L.  D.,  201).  It 
was  held  by  the  Department  that  there  was  no  evidence  before  it  that 
a  known  lode  existed  on  the  ground  embraced  within  mineral  entry 
No.  575  at  the  date  of  the  application  for  patent  therefor,  and  that  the 
claimant  should  therefore  make  an  application  for  a  hearing  within  a 
reasonable  time  with  a  view  of  showing  that  a  known  lode  did  exist  at 
that  period. 

The  applicant  now  i)rescnt8  motion  for  review  and  modification  of 
the  order  in  the  former  judgment,  alleging  that  the  Bannister  Mining 
Company  is  now  the  owner  of  both  the  placer  ground  and  the  Yalley 
Lode,  and  certified  copies  of  deeds  are  also  presented  showing  the 
transfer  to  the  company;  that  there  being  no  persons  upon  whom  to 
serve  notice,  and  no  other  parties  in  interest  except  the  government 
and  the  present  owner,  the  judgment  should  be  modified  so  as  to  per- 
mit the  Bannister  Company  to  receive  patent  for  the  ground  claimed 
and  held  by  it. 

The  showing  made  by  this  motion  is  not  sufficient  to  warrant  the 
Department  in  taking  action  prayed  for.  A  certified  abstract  should 
be  presented  showing  to  the  satisfaction  of  the  Department  that  the 
company  is  now  the  owner  of  both  of  these  parcels  of  land.  Merely 
presenting  copies  of  deeds  is  not  sufficient  to  warrant  the  Department 
in  assuming  that  there  has  been  no  subsequent  transfer,  or  that  the 
Bannister  Mining  Company  is  at  the  present  time  the  owner  of  the 
ground  in  controversy.  In  addition  to  this,  it  seems  to  me  that  there 
must  be  some  showing  made  that  this  lode  was  known  to  exist  prior  to 
the  issuance  of  the  placer  patent,  in  order  that  the  Land  Department 
may  have  some  record  to  justify  itself  in  issuing  a  second  patent  for 
the  same  ground. 

If  a  properly  certified  abstract  is  presented,  showing  the  ownership 
of  the  land  in  the  Bannister  Mining  Company,  together  with  such  evi- 
dence as  will  satisfy  your  office  upon  the  point  of  the  existence  of  the 
lode  prior  to  the  application  for  placer  patent,  I  see  no  reason  why  the 
Valley  Lode  might  not  be  passed  to  patent  without  any  further  pro- 
ceeding. To  this  extent  the  departmental  judgment  of  March  16, 1896, 
is  modified. 
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MIXING  CLAIM— FIELD  NOTES  OF  SIMIVTSY^CONXECTING  LINE. 

Sulphur  Springs  Quicksilver  Mine. 

The  Aeld  uotes  of  the  survey  of  a  mining  claim  should  connect  the  claim  with  a 
corner  of  the  public  surveys,  and  in  the  absence  of  such  connection,  an  amended 
survey  and  new  notice  of  application  will  be  required. 

Acting  Secretary  ReynoUh  to  the  Commissioner  of  the  General  Land  Office j 

June  18y  1890.  (E.  B.,  Jr.) 

The  Merchants  Exchange  Bank  of  San  Francisco,  which  made  San 
Francisco,  California,  mineral  entry  Xo.  119,  October  30,  1891,  for  the 
Sulphur  Springs  Quicksilver  Mine,  appeals  from  your  office  decision  of 
April  20, 1895,  requiring  an  amendment  to  the  survey  of  the  claim  so 
as  to  show  a  connection  with  a  corner  of  the  public  survey,  and  a 
republication  and  posting  of  the  notice  of  application  for  patent. 

The  plat  and  field  notes  of  the  survey  of  the  claim  were  approved  by 
the  surveyor  general  December  8,  1874,  and  application  for  patent  and 
entry  were  made  in  1875.  This  entry  was  canceled  in  1881,  because 
notice  of  the  application  was  fatally  defective,  only  having  been  pub- 
lished for  fifty-six  days,  whereas  the  law  required  publication  for  sixty 
days.  A  new  application  was  likul  November  11,  1890,  together  with 
approved  plat  and  field  notes  of  the  original  survey.  This  survey, 
while  making  references  to  several  large  trees  by  courses  and  distances^ 
does  not  connect  the  claim  with  any  pubhc  survey  comer. 

It  is  important,  however,  to  the  applicant  in  this  case,  as  well  as  to 
the  government,  that  the  survey  of  the  claim  give  such  a  description, 
in  the  language  of  the  statute  (section  2325  R.  S.),  by.  "reference  to 
natural  objects  or  permanent  monuments  as  shall  identify  the  claim 
and  furnish  an  accurate  description,  to  be  incorporated  in  the  patent.'' 
The  patent  is  the  effective  instrument  whereby  title  passes  from  the 
government,  is  the  muniment  upon  which  all  parties  claiming  there- 
under should  confidently  rely,  and  its  description  of  the  property  con- 
veyed should  be  as  accurate  as  is  reasonably  possible.  The  require- 
ment of  your  office  to  that  end,  as  to  amendment  of  the  survey,  is  in 
pursuance  of  the  statute,  and  has  formed  part  of  the  circular  instruc- 
tions and  regulations  of  your  office  under  the  mining  laws  since  Janu- 
ary 14, 1867  (see  fifth  paragraph  of  circular  of  last  mentioned  date,  also 
forty-third  and  forty-fifth  paragraphs,  respectively,  of  Mining  Regula- 
tions of  June  10,  1872,  and  December  10,  1891).  This  requirement 
should  be  complied  with. 

It  is  evidently  the  intendment  of  the  law,  as  contained  in  the  section 
already  referred  to,  that  the  plat  and  field  notes  of  the  survey  of  a 
mining  claim  should  constitute  an  essential  part  of  the  notice  of  the 
application  for  patent  therefor.  Unless  this  notice  is  full  and  accu- 
rate, thus  affording  a  ready  and  sufficient  means  of  ascertaining  the 
precise  boundaries  of  the  claim,  parties  having  adverse  claims  may  be 
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misled  to  their  serious  and,  possibly,  irreparable  loss,  and  so  the  benef- 
icent purpose  and  end  of  notice  would  fail  of  attainment,  and  the 
notice  instead  of  affording  such  parties  protection  might  often  become 
a  snare. 

The  Department  does  not  overlook  the  facts  that  the  mine  in  ques- 
tion is  old  and  well  known,  lies  wholly  within  the  northwest  quarter 
of  section  15,  T.  27  S.,  11.  9  E.,  M.  D.  M.,  and  that  its  location  is  shown 
upon  the  plat  of  the  public  survey  of  the  township,  approved  Novem- 
ber 27, 1867,  and  appears  to  be  substantially  identical  with  the  existing 
location  made  in  1872,  and  that  the  notice  given  appears  to  conform  iu 
all  respects  with  the  requirements  of  law,  except  that  it  describes  no 
line  of  survey  connecting  the  claim  with  a  public  survey  corner. 

The  requirement  that  a  mining  claim  on  or  near  surveyed  land  must 
be  connected  by  a  line  of  survey  with  a  public  survey  corner,  as  has 
already  been  pointed  out.  is  one  of  long  standing.  The  Department 
finds  no  warrant  to  direct  a  waiver  of  the  requirement  in.the  present 
instance. 

Your  office  decision  is  accordingly  affirmed,  both  as  to  an  amended 
survey  and  the  giving  of  new  notice. 


Gibson  et  al.  v.  Lascy. 

Motion  for  review  of  departmental  decision  of  February  4, 1896,  22 
L.  D.j  88,  denied  by  Acting  Secretary  Reynolds,  June  18,  1896. 


H0MESTEAD-UESIDENC:E-LEAVE   OF   ABSENCE. 

Adele  C.  Leonard. 

Poverty  and  inability  to  earn  a  living  on  the  land  is  not  a  *'  casualty  "  that  entitles 
a  homesteader  to  leave  of  absence  under  section  3,  act  of  March  2, 1889. 

Acting  Secretary  Reynoldn  to  the  Commisfdoner  of  the  General  Land  Office^ 

June  18,  1896.  (R.  F.  H.) 

Adele  C.  Leonard  appeals  from  your  office  decision  of  February  25, 
1895,  rejecting  her  second  application  for  leave  of  absence  from  her 
homestead  entry  Xo.  15722,  made  !N^ovember  15,  1893,  for  tbe  S.  ^  of 
the  NW.  4  and  the  K.  *  of  the  SW.  J  of  Sec.  26,  T.  30  N^.,  R.  7  W., 
Seattle  land  district,  Washington,  on  the  ground  that  proverty  and 
inability  to  earn  a  support  on  the  land  was  not  a  "casualty"  within  tlie 
meaning  of  section  3  of  the  act  of  March  2,  1889  (25  Stat.,  854). 

It  was  held  in  the  case  of  Harry  (X  Seward  (11  L.  D.,  631)  that  the 
leave  of  absence  accorded  a  settler  under  section  3  of  said  act  can  only 
be  allowed  by  reason  of  sickness,  failure  of  crops,  or  other  unavoidable 
casualty,  and  tliat  failure  to  obtain  water  at  a  depth  of  thirty-six  feet 
was  not  a  "casualty"  within  the  meaning  of  said  act.  See  also  the 
case  of  John  Eiley,  20  L.  D.,  21.    Casualty  is  defined  to  be  an  acci- 
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dent;  that  which  comes  by  chance,  or  without  design,  or  without  being 
foreseen. 

In  the  case  of  Thompson  i\  Tillotson  (56  Mis.,  36)  the  court  in  passing 
upon  the  construction  of  the  words  "  casualty  or  necessity,^'  in  Sec. 
2144  of  the  Code  of  1871,  which  provided  that  "whenever  the  debtor 
shall  cease  to  reside  upon  his  homestead,  it  shall  be  liable  for  his  debts^ 
unless  his  removal  be  temporary,  by  reason  of  some  casualty  or  neces- 
sity'^ said,  "the  word  casualty  evidently  refers  to  some  sad  accident,  as 
fire  or  flood  or  some  social  or  family  disaster  or  misfortune." 

While  it  is  true  that  section  3  of  said  act  was  remedial,  and  the  lan- 
guage is  entitled  to  a  liberal  construction,  yet  if  Congress  had  intended 
to  make  poverty  a  sufficient  cause  for  a  leave  of  absence  it  would 
hardly  have  used  the  word  casualty  to  convey  its  meaning.  It  is  more 
reasonable  to  conclude  that  Congress,  having  knowledge  of  the  depart- 
mental rulings  that  temporary  absence  on  account  of  poverty,  or  for 
the  purpose  of  earning  a  support  and  making  improvements  or  pay- 
ment for  the  land,  were  not  inconsistent  with  good  faith,  and  were  not 
regarded  as  an  abandonment  of  the  land,  but  were  excused,  and  the 
claimant  in  such  cases  was  regarded  as  constructively  residing  upon 
the  land,  did  not  design  to  make  any  provision  for  such  absences,  but 
leave  the  parties  where  the  decisions  of  the  Department  left  them,  and 
that  their  absences  in  such  cases  would  be  passed  upon  upon  their  mer- 
its when  the  applicant  offered  his  final  proof. 

j^o  good  reason  appearing  for  reversing  or  in  any  manner  modifying 
said  decision  appealed  from,  the  same  is  accordingly  affirmed. 


HOMESTEAI>-COMMUTATION-ACT  OF  JUNE  3,  1896. 

Eames  v,  Bourke. 

Under  the  act  of  June  3,  1896,  a  commuted  homestead  entry,  suspended  on  account 
of  having  been  made  prior  to  fourteen  mouths  residence  after  date  of  the  original 
entry,  is  coutirmed,  Tvhere  it  appears  that  the  eiitrymau  m  good  faith  actually 
resided  six  months  on  the  land  prior  to  commutation,  and  no  adverse  claim^ 
originating  prior  to  final  proof^  exists. 

Acting  Secretary  Reynolds  to  the  CommUsioner  oftlie  General  Land  Office^ 

June  18,  1896.  (P.  J.  0.) 

There  has  been  filed  by  counsel  for  Michael  J.  Bourke  a  petition  for 
re-review  of  departmental  decision  of  August  17,  1894,  wherein  was 
denied  a  motion  for  review  of  decision  of  February  19, 1894  (18  L.  D., 
150),  rejecting  the  final  commutation  proof  of  Bourke,  made  February 
15, 1892,  on  his  homestead  entry,  made  January  4, 1892,  for  the  NE.  J 
Sec.  15,  T.  47  K,  R.  40  W.,  Marquette,  Michigan,  land  district. 

The  original  decision  held  that, 

the  original  entry  of  Bourke  was  made  January  4, 1892,  subsequently  to  the  passage 
of  the  act  of  March  3,  1891,  and  consequently  is  governed  by  that  act.  The  mean- 
ing of  the  amended  section  is  too  plain  for  controversy.  The  language  is :  '' fourteen 
months  after  the  date  of  entry/'  not  after  settlement. 
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A  motion  for  review  of  this  judgment  was  overruled,  and  the  present- 
petition  asks  a  re-review  of  these  decisions. 

In  view  of  recent  legislation  by  Congress  which  controls  the  issue  in 
this  case,  it  is  not  deemed  necessary  to  set  forth  the  grounds  of  this 
petition,  or  discuss  the  questions  raised  thereby.  It  is  only  required  to 
state  such  facts  as  are  pertinent  now,  with  the  view  of  ascertaining  if 
the  matters  involved  come  within  the  terms  of  the  act  of  Congress. 
Bourke  in  his  final  proof  swears  that  he  built  his  house  on  the  land  in 
December,  1889,  '^  and  established  actual  residence  January  24, 1890.^' 

The  present  controversy  arose  in  this  way :  On  April  9, 1892,  George 
B.  Eames  applied  to  contest  Bourke's  entry  on  the  ground  that  the 
commutation  proof  and  entry  were  illegal,  in  that  it  was  made  under 
Sec.  2301  of  the  Revised  Statutes. 

Your  office,  by  letter  of  April  30, 1892,  declined  to  order  a  hearing, 
for  the  reason  that  there,  was  no  charge  affecting  the  validity  of  the 
entry,  "nor  does  it  charge  fraud  or  bad  faith  on  the  part  of  the  entry- 
man.''  Your  office  decided  that  the  proof  was  prematurely  made;  held 
the  final  certificate  for  cancellation,  keeping  the  entry  intact  to  per- 
mit the.entryman  to  submit  commutation  proof  at  the  proper  time. 
On  motion  for  review,  that  judgment  was  modified  "by  revoking  the 
order  of  cancellation,  and  instead  thereof,  order  that  Bourke's  final 
certificate  and  proof  be  held  suspended  until  the  expiration  of  fourteen 
months  from  date  of  his  entry,"  when  he  might  submit  supplemental 
proof.  An  appeal  brought  the  case  to  the  Department,  and  your  office 
judgment  was  affirmed  (18  L.  D.,  150). 

By  act  of  Congress  of  June  3, 1896  (Public  No.  173),  it  is  provided: 

That  whenever  it  shaU  appear  to  the  CommiBsioner  of  the  General  Land  Office 
that  an  error  has  heretofore  heen  made  by  the  officers  of  any  local  laud  office  ui 
receiviug  premature  commutation  proofs  under  the  homestead  laws,  and  that  there 
was  no  fraud  practiced  by  the  entrymau  in  making  such  proofs,  and  final  payment 
has  been  made  and  a  final  certificate  of  entry  has  been  issued  to  the  entryman,  and 
that  there  are  no  adverse  claimants  to  the  land  described  in  the  certificate  of  entry 
whose  rights  originated  prior  to  making  such  final  proofs,  and  that  no  other  reason 
why  the  title  should  not  vest  in  the  entrymau  exists  except  that  the  commutation 
was  made  less  than  fourteen  months  from  the  date  of  the  homestead  settlement,  and 
that  there  was  at  least  six  mouths'  actual  residence  in  good  faith  by  the  homestead 
«utryman  ou  the  land  prior  to  such  commutation,  such  certificates  of  entry  shall  be 
in  all  things  confirmed  to  the  entrymau,  his  heirs,  and  legal  representatives,  as  of 
the  date  of  such  final  certificate  of  entry  and  a  patent  issue  thereon;  and  the  title  so 
patented  shall  inure  to  the  benefit  of  any  grantee  or  transferee  in  good  faith  of  such 
entrymau  subsequent  to  the  date  of  such  final  certificate:  Proridedy  That  this  act 
shall  not  apply  to  commutation  and  homestead  entries  on  which  final  certificates 
have  been  issued,  and  which  have  heretofore  been  canceled  when  the  lands  made 
vacant  by  such  cancellation  have  been  reentered  under  the  homestead  act. 

Sec.  2.  That  all  couimutations  of  homestead  entries  shall  be  allowed  after  the 
expiration  of  fourteen  months  from  date  of  settlement. 

In  the  entry  under  consideration  no  fraud  is  apparent  in  making  the 
final  proof;  there  are  no  adverse  claims  to  the  land  in  controversy  that 
originated  prior  to  final  proof;  there  is  no  reason  shown  to  the  Depart- 
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ment  why  title  shonld  not  invest  in  the  entryman  ^'except  tnat  the 
comnmtation  was  made  less  than  foarteeu  months  from  the  date  of 
homestead  settlement,"  and  on  the  face  of  the  record  it  is  shown  that 
the  entryman  in  good  faith  actually  resided  six  montlis  on  the  land 
prior  to  commutation.  It  is  also  apparent  that  the  commutation 
allowed  in  this  case  was  "after  the  expiration  of  fourteen  months  from 
date  of  settlement." 

It  is  clear,  therefore,  that  under  the  provisions  of  this  act,  the  entry 
of  Bourke  is  confirmed,  and  the  same  shoukl  pass  to  patent,  if  other- 
wise satisfactory. 

It  is  so  ordered,  and  the  former  decisions  suspending  the  entry  are 
hereby  revoked. 


Young  v.  Severy  et  al. 

Motion  for  review  of  departmental  decision  of  February  10, 1896,  22 
L.  D.,  121,  and  application  for  rehearing  denied  by  Acting  Secretary 
Reynolds  June  18, 1896. 


XrMBEU  LAND  ENTRY— APPLICATION-PRELIMINARY  AFFIDAVIT. 

Sturm  v.  Taylor. 

An  application  to  enter  land  under  the  timber  and  stone  law  may  be  properly  rejected, 
if  the  preliminary  affidavit  does  not  show  that  the  applicant  has  personally  exam- 
ined the  land. 

Acting  Secretary  Beynoldfi  to  the  Commissioner  of  the  General  Land  Office, 

June  18, 1896.  (G.  0.  R.) 

The  homestead  entry  of  William  Taylor,  made  July  27,  1892,  for  the 
S  .i  of  the  KW.  J  of  Sec.  1,  T.  5S  N.,  K.  20  W,,  Duluth,  Minnesota,  was 
canceled  on  January  5, 1895,  on  a  contest  brought  by  Frances  A.  Regan, 

On  January  8,  1895,  Lydia  K.  Sturm  applied  to  purchase  tlie  laud 
under  the  timber  and  stone  act  of  June  3,  1878  (20  Stat.,  89). 

On  January  28, 1895,  Frances  A.  Regan  executed  and  acknowledged 
an  instrument  in  writing,  waiving  her  preference  right  of  entry  under 
her  contest,  and  on  the  same  day  Alexander  Taylor  made  application 
to  enter.  The  same  was  allowed  by  the  register,  who,  at  the  same  time, 
rejected  Miss  Sturm's  application,  for  the  reason  that  she  failed  to  state 
that  she  had  personally  examined  the  laud. 

Your  office  decision  of  May  22,  1895,  affirmed  that  action,  and  a 
further  appeal  brings  the  case  here. 

The  principal  question  raised  in  this  appeal  is,  whether  one  who  files 
a  preliminary  affidavit,  with  a  view  to  enter  land  under  the  timber  and 
stone  act,  is  required  to  state  in  such  affidavit  that  he  or  she  has  x)er- 
sonal  knowledge  of  the  facts  therein  set  forth;  and  whether  on  failure 
to  show  such  personal  knowledge,  the  land  is  subject  to  entry  by 
another  and  subsequent  applicant. 
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Among  other  reqairements  imposed  by  said  act,  it  is  provided  in  the 
second  section  thereof  that  a  person  desiring  to  avail  himself  of  its 
provisions  shall  file  with  the  register  "a  written  statement,"  to  be  veri- 
fied by  the  oath  of  the  applicant,  stating,  among  other  things,  that  the 
land  is  unfit  for  cultivation  and  valuable  chiefly  for  its  timber  and  stone, 
and  is  uninhabited,  and  contains  no  mining  or  other  improvements. 
This  oath  must  be  iTiade  by  the  applicant,  and,  therefore,  must  be  upon 
his  or  her  personal  knowledge.    L.  M.  Walker,  11  L.  D.,  599. 

Miss  Sturm  only  stated  that  she  had  '^lad^^  the  land  examined,  and 
from  the  knowledge ''thus  obtained"  made  her  statement.  This  did 
not  meet  the  plain  requirements  of  the  statute,  and  the  register  was 
authorized  to  reject  her  application. 

Although  Miss  Sturm's  statement  made  upon  information  and  belief 
was  afterwards  corroborated  by  witnesses,  who  swore  that  they  had 
personal  knowledge  of  the  land,  yet  these  affidavits  were  made  subse- 
quent to  Taylor's  entry,  and  after  her  application  had  been  rejected. 
She  has  no  valid  grounds  for  complaining. 

The  decision  appealed  from  is  af&rmed. 
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Abandonment* 

See  €ont€sU%ieaidence, 

Absence^  Leave  ol« 

See  Residence, 

Accounts- 
See  Sunjcy, 

That  the  expense  of  a  survey  is  payable 
from  the  repayment  fund  provided  for  in 
the  act  of  July  2, 1864,  does  not  take  the 
adjustment  of  the  account  out  of  the  rule 
authorizing  a  deduction  from  the  agreed 
compensation  when  the  work  is  not  done 

within  the  stipulated  period 471 

In  the  adjustment  of  an  account  under 
a  deputy  surveyor's  contract  the  Com- 
missioner of  the  Oeneral  Land  Office  is 
authorized  to  make  a  deduction  of  5  per 
cent  from  the  agreed  compensation,  if  the 
work  is  not  i)erf ormed  within  the  stipu- 
lated  time,  and  no  extension  of  such  time 

is  granted  or  applied  for 471 

By  the  provisions  of  section  8,  act  of 
July  81, 1804,  the  acceptance  of  payment, 
under  settlement  of  an  account  by  an  au- 
ditor without  the  suspension  of  any  item 
therein,  precludes  the  revision  of  the 
same 683 

Alaska. 

See  Certificate  of  Deposit;  Survey;  Town- 
site. 

While  Clongress  has  made  no  provision 
for  determining  the  extent  of  the  claims 
of  the  Greco-Russian  Church  in,  or  the 
validity  of  its  title  thereto,  yet  the  pos* 
Bessory  claims  of  said  church  have  been 
protected  in  executive  action  taken  by 
the  State,  War,  and  Treasury  Depart- 
ments, and  allowed  to  remain  in  the  hands 
of  the  church ;  but,  in  the  absence  of  statu- 
tory authority  therefor,  the  Interior  De- 
partment can  not  undertake  to  identify, 
by  survey,  the  lands  of  the  church  and 
determine  the  title  of  the  church  thereto.  330 

If  any  of  the  property  held  by  the 
Oreco- Russian  Church  has  been  included 
within  the  limits  of  an  executive  reserva- 
tion, the  President  has  the  authority  to 
modify  the  order  therefor,  so  as  to  ex- 
clude the  lands  erroneously  embraced 
within  such  reservation 330 
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Alienation* 

A  timber-culture  entry  will  be  canceled  • 
where  it  appears  that  the  entrynan  has 
disposed  of  all  his  interest  in  the  land,  and 
is  holding  the  entry  for  the  benefit  of  the 
party  purchasing  such  interest H 

A  contract  or  agreement  that  does  not 
affect,  in  whole  or  in  part,  the  title  to  the 
land  is  not  within  the  inhibitory  provi- 
sions of  section  2  of  the  timber  and  stone 
act 234 

An  offer  to  seU,  made  by  a  homesteader 
after  the  expiration  of  the  statutory  pe- 
riod of  residence  and  the  submission  of 
final  proof,  but  i>ending  the  allowance 
thereof,  is  not  inconsistent  with  good 
faith  on  the  piirt  of  the  entryman 8S8 

An  entry  made  in  pursuance  of  section 
1,  act  of  October  1, 1880,  is  not  invalidated 
by  an  agreement  to  convey  the  land  cov- 
ered thereby,  made  prior  to  the  consum- 
mation of  the  transfer  authorized  by  said 
act 375 

An  agreement    for  conveyance  that 
could  not  be  enforced  in  a  suit  to  compel  . 
specific  performance,  and  that  may  be  •. 
avoided  by  the  jMtyment  of  a  money  con- 
sideration, does  not  operate  as  a  diaquali- 
flcation  of  a  homesteader,  nor  will  a  con- 
tract that  is  simply  a  pledge  for  the  pay- 
ment of  money;  and  especially  will  such  . 
contracts  be  so  regarded  where  they  ap- 
pear to  have  become  of  no  effect  prior  to 
the  date  of  the  entry 644 

The  purchaser  of  a  mining  claim  after  - 
entry,  but  prior  to  jMttent,  takes  the  land 
subject  to  all  the  infirmities  of  title,  so  far 
as  the  government  is  concerned 704 

Allotment. 

See  Indian  Lands, 

Amendment. 

See  Entry;  Practice. 

Appeal. 

See  Practice, 

Application. 

See  Contest. 

To  make  entry  of  public  land  can  not 
be  allowed  if  based  upon  preliminary 
papers  executed  prior  to  the  time  when 
said  land  is  legally  subject  tosuchiappro- 
priation 1. ......  876 
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The  validity  of,  is  not  affected  by  the 
-fact  that  the  preliminary  affidavit  is  exe- 
cuted before  the  land  is  formally  declared 
open  to  entry,  where,  prior  thereto,  the 
land  in  question  was  restored  to  the  pub- 
lic domain  by  an  act  of  Congress 110, 486 

A  preliminary  affidavit  executed  be- 
fore a  United  States  commissioner  out- 
:side  of  the  county  in  which  the  land  Is 
aitnatod  is  irregular,  and  a  new  affidavit 
fihould  be  required 486 

The  preliminary  affidavit  (Form  4—102 
b)  should  be  executed  within  the  district 
.  in  which  the  land  is  situated;  but  where 
not  so  made,  an  entry  may  be  equitably 
confirmed  for  the  benefit  of  a  purchaser 
whose  good  faith  is  apparent 114 

On  the  part  of  a  State  to  select  lands 

should  be  rejected,  if  the  lands  applied 

'  for  are  not  open  to  such  appropriation  at 

the  date  of  selection,  or  at  the  time  when 

the  application  is  received 385 

To  enter,  improperly  held  to  await 
prior  proceedings  involving  the  land, 
•  when  allowed,  will  relate  back  to  the 
time  when  it  was  received  with  the 
proper  fees,  and  cut  off  intervening  ad- 
verse claims  , 671 

To  enter,  filed  subject  to  a  contestant's 
preferred  right  of  entry  take  precedence 
i  in  the  order  of  filing,  if  the  contestant 
fails  to  exercise  his  privilege 208 

An  applicant  for  the  right  of  entry  who, 
under  a  rule  adopted  by  the  local  office, 
deposits  his,  and  receives  a  number  cor- 
responding to  his  place  in  the  line  of  ap- 
\  plicants,  and  thereafter  fails  to  respond 
to  such  number  when  it  is  reached  and 
called,  loses  his  priority  as  against  a  sub- 
sequent intervening  applicant 296 

To  enter  accompanying  a  timber-cul- 
ture contest,  and  pending  at  the  repeal  of 
the  timber-culture  law,  protects  the 
right  of  the  applicant  until  final  action 
thereon 182 

The  circular  instructions  of  August  18, 
1887,  to  the  effect  that  all,  filed  with  timber- 
culture  contests  shall  stand  rejected  if 
not  perfected  within  thirty  days  after 
notice  of  cancellation  are  not  applicable 
if  the  application  is  not  returned  to  the 
^  local  office 182 

To  enter  filed  by  a  homestead  contest- 
ant with  his  contest  serves  no  purpose ...    96 

The  failure  of  a  timber-land  applicant  to 
personally  inspect  the  tract  prior  to  his, 
can  not  be  regarded  as  evidence  of  bad 
faith  where,  under  the  regulations  then 
existing,  the  applicant  was  not  required 
to  make  a  sworn  statement  that  he  had 
so  examined  the  land 837 

To  make  a  timber-land  entry  may  be 

changed  as  to  the  land  included  therein 

on  a  satisfactory  showing  that  after  the 

date  of  the  original  application  and  prior 

;  to  the  time  fixed  for  the  completion  of  the 
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entry  the  timber  on  the  tract  first  applied 
for  was  destroyed  by  a  forest  fire, 
through  no  fault  of  the  applicant 424 

To  enter  under  the  timber  and  stone 
law  may  be  properly  rejected  if  the  pre- 
liminary affidavit  does  not  show  that  the 
applicant  has  personally  examined  the 
Und 719 

Failure  to  appeal  from  the  rejection  of, 
does  not  defeat  the  right  of  the  applicant 
if  he  has  not  given  the  requisite  notice  in 
writing  of  the  adverse  action  and  of  his 
right  of  appeal  therefrom 576 

The  failure  of  an  applicant  for  a  tract 
of  land  to  appeal  from  adverse  action  of 
the  local  office  will  not  be  held  to  preju- 
dice his  rights  where  such  action  is  not 
indorsed  on  the,  and  the  applicant  noti- 
fied of  his  right  of  appeal 630 

Order  of  June  13. 1806,  with  respect  to, 
filed  during  vacancy  in  local  office 704 

To  enter  received  during  a  vacancy  in 
the  office  of  the  register  must  be  treated 
as  simultaneous,  on  the  resumption  of 
business  in  the  local  office 612 

In  the  case  of  simultaneous,  where  one 
of  the  applicants  has  settled  upon  and 
improved  the  land,  and  the  other  has  not, 
the  priority  of  right  should  be  accorded 
to  the  actual  settler 612 

Arid  Liandff. 

See  Reservoir  LaruU. 

Attorney. 

Who  is  appearing  on  behalf  of  a  contest- 
ant can  not  at  the  same  time  assert  a  right 
to  the  land  embraced  in  such  proceedings.    86 

Must  be  recognized  under  departmental 
regulations  prior  to  the  exercise  of  rights.  434 

Boundary  of  State. 

See  States. 

Cancellation. 

A  judgment  of,  takes  effect  as  of  the 
date  rendered,  and  the  land  released 
thereby  from  appropriation  becomes  sub- 
ject to  entry  as  of  such  date,  without  re- 
gard to  the  time  when  said  judgment  is 
noted  of  record  in  the  local  office 77 

Of  an  entry  without  notice  to  the  entry- 
man  is  of  no  effect ; 174 

An  entry  allowed  by  the  local  office 
should  not  be  subsequently  held  for,  with- 
out first  affording  the  entryman  an  oppor- 
ttmity  to  show  cause  why  such  action 
should  not  be  taken 606 

Certificate  of  Deposit. 

The  provisions  of  section  2403,  R.  S.,  as 
amended  by  the  act  of  March  3, 1879,  with 
respect  to  the  assignment  of,  are  not  ap- 
plicable to  such  certificates  issued  on  de- 
posits for  surveys  in  the  Territory  oi 
Alaska 

Circulars. 

See  Tables  of^  page  xxlL 
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citizenship.  Page. 

A  corporation  organized  midar  the  laws 
of  a  State  isa  citizen  of  the  United  States     1- 

Proof  of,  on  behalf  of  a  corporation, 
shown  by  anthenticated  certificate  of  in- 
corporation 83 

An  Indian  bom  within  the  United 
States  who  has  abandoned  the  tribal  re- 
lation, and  adopted  the  habits  and  ons- 
toms  of  civilised  life,  is  a  citizen  of  the 
United  States 815 

Coal  Land. 

Where  a  claimant  prior  to  snryey  lo- 
cates a  claim  for  himself,  and  an  adjacent 
claim  for  another  party,  as  agent,  and  it 
transpires  after  survey  that  the  improve- 
ments made  on  behalf  of  the  latter  claim 
are  within  the  lines  of  the  former,  such 
,  improvements  inure  to  the  benefit  of  said 
claim,  so  far  as  third  parties  are  con- 
cerned, and  the  claimant  is  not  required 
to  open  and  improve  a  mine  on  the  land 
he  claimed  before  survey , 11 

One  who  purchases  the  possessory  right 
to  a  developed  vein  of  coal  while  the  title 
to  the  land  is  still  in  the  United  States, 
and  thereafter  remains  in  actual  posses- 
sion thereof,  is  entitled  to  file  a  declara- 
tory statement  and  perfect  title  there- 
under   806 

The  purchaser  of  the  improvements 
made  by  a  prior  claimant  under  a  coal  de- 
claratory statement  acquires  no  priority 
of  right  thereby,  if  an  assignment  of  the 
right  to  purchase  from  the  government 
has  not  been  made  as  provided  in  para- 
graphB7  of  the  regulations  of  July  31, 188B,  688 

On  the  offer  of  fi..al  proof  under  a  coal 
declaratory  statement,  and  the  appear- 
ance of  an  adverse  claimant  who  protests 
.  against  the  allowance  of  said  proof,  the 
protestant  should  not  be  required  to  in- 
troduce testimony  if  the  final  proof  as 
submitted  is  clearly  Insufficient  under 
.   the  regulations 688 

Sections  2348  and  2349,  R.  S.,  do  not  re- 
quire that  a  coal  claimant  must  have 
opened  a  mine  on  the  land  at  the  time  of 
^ing  a  declaratory  statement  therefor..  680 

On  the  relinquishment  of  a  coal  declara- 
tory statement  the  improvements  made 
thereunder  inure  to  the  benefit  of  a  valid 
adverse  claim  then  asserted  for  the  tract 
involved 630 

Confirmation. 

*    Under  Section  7,  Act  of  March 
3, 1891. 

Provisions  of,  do  not  cover  a  cash  en- 
try under  section  2,  act  of  June  15,  1880, 
made  by  one  who  has  theretofore  relin- 
quished his  interest  in  the  original  entry .    81 

A  purchaser  under  section  3,  act  of 
September  89, 1080,  is  entitled  to  the  con- 
firmatory provisions  of  the  act  as  a  pre- 
.   en»ptor - 131 
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The  cancellation  of  an  entry  without 
notice  to  the  entryman  is  absolutely  void, 
and  an  entry  so  canceled  at  the  passage 
of  the  act  is  in  law  an  existing  entry,  and 
confirmed  by  said  section,  if  otherwise 
within  the  provisions  of  said  section;  and 
the  right  of  a  transferee  in  such  case  is 
not  limited  to  the  privilege  of  showing 
that  the  entryman  had  in  fact  complied 
with  the  law 174 

Of  an  entry  by  said  section  for  the  ben- 
efit of  a  transferee  is  not  defeated  by 
want  of  good  faith  on  the  part  of  the  en- 
tryman or  his  immediate  transferee  if 
subsequently  and  prior  to  Marph  1,  1888, 
the  land  is  sold  to  a  bona  fide  purchaser; 
nor  is  such  purchaser  bound  to  take  no- 
tice of  a  prior  order  of  cancellation  that 
is  void  for  want  of  j  urisdiction ......  1 174 

The  provisions  of  said  section  are  ap- 
plicable to  an  entry  of  MiUe  Lac  Indian 
lands  made  under  the  general  laws  prior 
to  July  4, 1884 600 

The  purchaser  of  a  soldier's  additional 
homestead  right  is  entitled  to  the  benefit 
of  the  confirmatory  provisions  of  said 
section 661 

The  certificate  of  the  register  and  re- 
ceipt of  the  receiver  issued  on  the  allow- 
ance of  a  soldier's  additional  homestead 
entry  are  sufficient  to  bring  such  entry 
within  the  confirmatory  provisions  of  said 
section 800 

Commntatlon. 

See  Homestead. 

€ontest. 

See  Coii\te9tant:  Protett* 

Generally. 

The  allowance  of  an  application  to  con- 
test a  final  entry  is  a  matter  resting  in  the 
sound  discretion  of  the  Commissioner,  and 
the  denial  thereof  will  not  be  disturbed 
unless  an  abuse  of  such  discretion  is  made 
toappear 160 

It  is  properly  within  the  discretion  of 
the  Commissioner  to  deny  a  hearing  on 
an  affidavit  of,  corroborated  by  a  witness 
who  has  been  convicted  of  perjury  in  mak- 
ing said  corroboratory  affidavit 160 

Dates  in  contest  papers  should  not  be 
changed  by  an  attorney  after  the  execu- 
tion of  such  papers  and  prior  to  the  filing 
thereof,  though  such  action  will  not  be 
held  to  invalidate  affidavits  so  changed..  242 

As  between  two  applications  for  the 
right  of,  one  received  by  mail  in  due 
course,  and  lying  unopened  on  the  regis- 
ter's desk  at  9  o'clock  in  the  morning,  and 
one  presented  in  person  at  such  hour,  pri- 
ority should  be  accorded  the  latter 242 

Though  a,  will  not  be  allowed  on  a  ques* 
tion  that  has  formed  the  basis  of  a  prior 
adjudication  between  the  same  jwrties, 
such  fact  will  not  prevent  the  govern- 
ment from  canceling  the  entry  in  question 
If  it  is  clearly  illegal 217 
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An  iflsne  once  tried  and  determined  can 
not  be  made  the  basis  of  a  second 91,415 

The  fact  that  the  Department  declines, 
on  motion  for  rehearing,  to  remand  a  case 
for  the  submission  of  testimony  on  a  mat- 
ter newly  alleged  as  a  basis  therefor  is  no 
bar  to  a  subsequent  contest  in  which  such 
matter  is  properly  put  in  issue 334 

The  right  of  a  second  contestant  to  be 
heard,  who  alleges  the  collusive  character 
of  the  prior,  in  addition  to  his  charge 
against  the  entry,  can  not  be  defeated  by 
a  subsequent  Intervening  entry  made  on 
relinquishment  of  the  entry  under  attack, 
and  with  notice  of  the  second  contest —  846 

The  right  of  a  second  contestant  to  a 
judgment  on  the  charge  as  made  by  him 
and  established  by  the  evidence  can  not 
be  defeated  by  acts  performed  with  a 
view  to  curing  the  alleged  default  after 
such  contest  is  filed,  but  before  notice 
thereof,  and  x>ending  the  disix)6ltion  of  a 
prior  collusive  contest 4G6 

A  second  contestant  who,  in  addition  to 
the  charge  made  in  the  prior  suit,  alleges 
that  the  contestant  therein  is  disquali- 
fied as  an  entryman  is  not  entitled  to  be 
heard  thereon  during  the  pendency  of 
said  proceedings;  and  In  the  event  of  the 
cancellation  of  the  entry  under  attack  as 
the  result  of  said  proceedings,  such  con- 
testant is  entitled  to  no  priority  of  right 
to  proceed  against  the  subsequent  entry 
of  the  successful  contestant 668 

The  relinquishment  of  a  part  of  the  land 
covered  by  an  entry  relieves  the  tract  so 
relinquished  at  once  from  its  former  state 
of  reservation,  and  a  subsequent  contest 
brought  against  the  entire  entry  could 
give  the  contestant  no  right  or  interest 
in  said  tract,  though  his  right  to  proceed 
against  the  remainder  of  the  entry  would 
not  be  affected  by  the  relinquishment —  1^ 

A  clerical  omission  occurring  in  an  orig- 
inal homestead  affidavit  does  not  furnish 
proper  ground  for  a 63 

An  allegation  that  an  entry  Is  made  in 
bad  faith  and  for  the  purpose  of  specula- 
tion, and  not  for  the  purpose  of  actual 
settlement  and  cultivation,  warrants  in- 
vestigatk>n  as  to  the  matter  so  charged. .  246 

Fraudulent  intent  in  making  an  entry  is 
not  shown  by  the  execution  of  a  relin- 
quishment or  an  offer  to  sell  the  improve- 
ments on  the  land  150 

Though  the  charge  may  be  general  in 
character,  it  will  not  be  held  error  on  the 
part  of  the  local  office  to  proceed  with 
the  hearing  where  the  alleged  default,  if 
found  true,  calls  for  cancellation  of  the 
entry 89 

A  charge  of  fraud  in  the  procurement 
of  a  relinquishment  will  not  be  enter- 
tained, ais  against  a  record  entryman,  on 
behalf  of  a  third  party  who  alleges  that 
he  is  In  possession  of  a  prior  relinquish- 
ment ioxd  Intended  to  enter  the  land  in 
controversy  ■..^...- ■, 150 
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Will  not  lie  against  an  entry  that  is  can- 
celed of  record  prior  to  the  initiation  of 
the  adverse  proceeding 416 

A  contestant  who,  on  the  day  of  hear- 
ing, files  a  dismissal  of  the,  together  with 
a  new  affidavit  of,  with  a  view  to  proceed- 
ings thereon,  may  properly  be  permitted, 
prior  to  further  action  in  the  premises, 
to  withdraw  the  said  dismissal,  and  sub- 
mit evidence  under  the  original  charge, 
where  good  faith  on  the  part  of  said  party 
is  manifest 2& 

If  a  contestant  after  the  submission  of 
his  testimony  falls  or  refuses  to  pay  the 
further  costs  of  the  proceeding,  the  case 
then  rests  between  the  contostee  and  the 
government,  and  it  is  Incumbent  upon 
said  contestee  to  submit  such  testimony 
as  he  may  have  on  his  own  L)ehalf 419 

May  be  properly  dismissed  where  the 
contestant  declines  to  pay  the  cost  of  tak- 
ing the  testimony  on  the  jwrt  of  the  con- 
testee, and  waives  the  preferred  right  of 
entry,  and  it  Is  apparent  that  such  waiver 
is  not  in  good  faith 296 

Under  a,  in  which  the  contestant  oflFers 
to  pay  the  costs,  the  proceedings  may  be 
dismissed  on  said  party's  failure  so  to  do.  248 

Instituted  under  section  2,  act  of  May 
14, 1380,  and  prosecuted  until  the  charge 
as  laid  therein  is  apparently  established, 
should  not  be  dismissed  on  the  contest- 
ant's refusal  to  make  further  advances 
for  the  costs,  but  treated  thereafter  as 
between  the  government  and  the  entry- 
man 488 

Homestead. 

Where  an  entry  is  suspended,  a  contest 
initiated  prior  to  the  expiration  of  six 
months  from  date  of  entry,  excluding  the 
I)eriod  of  suspension,  is  premature 602 

Will  not  lie  on  a  charge  that  the  pre- 
liminary affidavit  was  executed  before  a 
United  States  commissioner  outside  of 
the  county  in  which  the  land  is  situated.  486 

In  a  proceeding  on  the  charge  that  the 
entryman  died  leaving  no  heirs  or  bene- 
ficiaries under  section  2291,  R.  S.,  the  ad- 
ministrator of  the  entryman^s  estate  is 
not  entitled  to  notice  of  the  hearing 446 

The  failure  of  a  homesteader  in  his  life- 
time to  establish  residence  on  the  land, 
due  time  having  elapsed  therefor  prior 
to  his  death,  and  the  subsequent  failure 
of  his  heirs  to  reside  thereon,  require  the  ^ 
cancellation  of  the  entry 511 

Against  a  homestead  entry  on  the 
ground  that  the  entryman  in  his  lifetime 
failed  to  live  on  or  cultivate  the  land,  and 
like  failure  subsequently  on  the  part  of 
the  heir,  must  fail,  where  it  appears  that 
the  entryman  died  within  six  months 
after  making  entry,  and  that  his  heir, 
prior  to  the  initiation  of  contest,  main- 
tained his  right  under  said  entry  by  culti- 
vation of  the  land.. 181 
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Will  lie  against  a  soldier ^s  homestead 
entry  on  a  charge  of  failure  to  settle  on 
the  land  and  improve  the  same  within 
six  months  from  date  of  filing  the  declar- 
atory statement 246 

The  designation  by  the  en tryman,  under 
a  Territorial  statute,  of  lands  claimed  as 
a  ^*  homestead/' other  and  different  from 
those  embraced  in  his  entry,  does  not 
raise  any  presumption  of  abandonment 

^  that  requires  explanation  on  the  part  of 
the  entryman  where  said  Territorial  law 
permits  a  person  to  designate  land  on 
which  he  does  not  reside  as  a  ^^home- 
stead"   848 

The  fact  that  the  claimant  is  residing 
on  the  land  at  the  time  when  the  notice 
of  contest  is  legally  served  will  not  de- 
feat a  contest  charging  abandonment  if 
it  appears  that  the  claimant's  action  in 
returning  to  the  land  is  induced  by  actual 
knowledge  of  the  impending  suit,  with 

'  no  previous  Intent  to  comply  with  the 

law  in  good  faith 681 

The  physical  condition  and  poverty  of 

V  a  claimant  may  be  taken  Into  considera- 
tion, where  good  faith  is  apparent,  in 
determining  whether  there  has  been  sub- 
stantial compliance  with  the  require- 
ments of  the  homestead  law 422 

Preemption. 

Proceedings  on  protest  against  pre-emp- 
.,  tion  final  proof  do  not  constitute 188 

Timber  Culture. 

The  right  to  contest  a  timber-culture 
entry  on  the  ground  of  non-compliance 
with  law  is  not  defeated  by  showing  that 
the  contestant  was  employed  to  do  the 
necessary  work  if  it  appears  by  the 
terms  of  such  employment  a  special  con- 

(  tract  was  made  providing  that  said  work 
was  to  be  paid  for  in  advance,  and  was 
not  performed  for  the  reason  that  the 

(  payment  was  not  made  as  stipulated  —  480 

Contestant* 

See  Contest;  Ptotestmit. 
The  question  of  preference  right  under 
{  a  contest  must  be  determined  when  the 

alleged  privilege  is  duly  asserted 22 

Not  entitled  to  the  benefit  of  a  relin- 
<:  qulahment  that  is  not  filed  as  the  result 

of  the  contest 71 

The  right  of  a  party  to  be  heard  as  a, 
against  an  entry,  and  applicant  for  the 
land  covered  thereby,  will  not  be  recog- 
'  nized  where  it  appears  that  he  is  at  the 
same  time  the  attorney  of  another  claim- 
ant for  the  same  tract 88 

The  right  of  a,  to  be  heard  will  not  be 
defeated  by  a  hearing  inadvertently  or- 

^  dered  on  a  later  contest 91 

An  application  to  enter  filed  by  the,  of  a 

homestead  entry  at  the  time  of  filing  his 

:  af&4ay^t  Qf.coi^^^^^.?^^f^F?.i^P.?ishtin  the 


Paga 
event  of  his  securing  a  judgment  of  can- 
cellation, fmd  can  not  be  used  by  him  in 
the  exercise  of  his  preferred  right 96 

Not  required  to  possess  the  qualifica- 
tions of  an  entryman.  Until  the  contest- 
ant seeks  to  avail  himself  of  the  preferred 
right  attendant  wpon  success  his  qualifi- 
cations will  not  be  considered 205 

The  right  of  an  actual  settler,  with  a 
pending  application  to  make  homestead 
entry,  who  dies  before  the  final  deter- 
mination of  a  contest  instituted  by  him 
against  a  prior  adverse  entry,  descends 
to  his  heirs,  and  may  be  perfected  by 
them  on  the  cancellation  of  the  entry 
under  attack;  and  this  right  is  in  no  man- 
ner dependent  upon  the  provisions  of  Uie 
act  of  July  26,  1892,  with  respect  to  the 
heirs  of  a — —  900 

Who  declines  to  pay  the  costs  of  a  hear- 
ing waives  the  preferred  right  of  entry 
accorded  by  section  2,  act  of  May  14, 1880.  419 

Who,  after  the  submission  of  his  own 
testimony,  declines  to  pay  the  further 
costs  of  the  case  is  without  interest  in 
the  controversy,  and  has  no  standing  to 
complain  of  the  refusal  of  the  local  oflH- 
cers  to  recognize  him  in  the  subsequent 
proceedings 4fi8 

A  tenant  at  will  of  a  homesteader  is 
not,  by  reason  of  such  relation  to  the 
entryman,  precluded  from  contesting  his 
entry 581 

Cultivation. 

Planting  a  crop  with  no  expectation  or 
intention  of  securing  a  return  therefrom 
is  not  compliance  with  the  homestead  law 
in  the  matter  of 205 

Desert  I^and. 

See  Entry. 

A  natural  growth  of  timber  occupying 
a  narrow  non-irrigable  ridge  that  forms  a 
small  part  of  a  tract  embraced  within  a 
desert  entry  will  not  be  held  to  defeat 
the  entry  as  improperly  allowed  for  lands 
not  subject  to  such  appropriation 412 

Deserted  'Wife. 

See  Homestead. 

Duress* 

Non-compliance  with  the  law  will  not  be 
excused  on  the  grround  of  intimidation 
where  it  is  apparent  from  the  conduct  of 
the  party  that  the  alleged  threats  did  not 
lead  him  to  believe  that  he  was  in  danger 
of  bodily  injury 280 

Entry- 
See  Application;  Final  Proof. 

Generally. 

Allowed  at  a  time  when  the  land  is  em- 
braced within  a  railroad  withdrawal  on 
general  route  is  not  void,  but  voidable...  213 
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In  the  oAse  of,  that  is  not  of  record  In 
the  local  office  the  land  covered  thereby 
must  be  held  as  open  to  settlement  and 
appropriation  subject  only  to  whatever 
rights  may  exist  on  the  part  of  snch  Mitry- 
man 680 

Of  land  relinqnlBhed  will  not  be  ques- 
tioned, so  far  as  the  status  of  the  land  at 
the  date  of  the  entry  is  concerned,  where 
such  relinquishment  is  shown,  prima 
facie,  to  have  been  executed  by  the 
only  qualified  heir,  and  the  statutory 
life  of  the  entry  thus  relinquished  has 
expired 415 

The  right  of  one  claiming  under  a  mort- 
gage and  purchase  of  a  tract  for  which 
final  certificate  has  been  issued,  but  is 
thereafter  canceled,  can  not  be  recognised 
as  against  a  subsequent  entry,  made  on 
the  relinquishment  of  the  prior  claim,  if 
it  does  not  appear  that  the  Intervening 
entryman  was  a  party  to,  or  had  knowl- 
edge of  the  alleged  fraud  upon  said  in- 
cumbrancer   KB 

A  claimant  under  a  canceled,  is  not 
entitled  to  reinstatement  after  the  lapse 
of  years  and  in  the  presence  of  an  inter- 
vening  adverse  right,  where  his  entry  is 
canceled  on  account  of  supposed  conflict 
with  a  prior  claim,  and  he  thereafter  fails 
to  appeal  from  a  denial  of  his  application 
to  contest  the  validity  of  said  claim 192 

DfiSEKT  Land. 

See  Desert  Land. 

In  determining  whether  a,  comes  with- 
in the  reqmrements  as  to  compactness, 
the  topography  of  the  adjacent  tracts  and 
the  unsuitability  thereof  for  purposes  of 
agriculture  may  be  taken  into  consider- 
ation   412 

A  corporation  organized  under  the  laws 
of  a  State  is  in  contemplation  of  law  a 
citiaen  of  the  United  States,  and  as  such 
can  take  and  hold  by  assignment  a  desert 
entry 1 

Under  the  provisions  of  the  act  of 
March  3, 1801,  the  assignee  of  a  desert  en- 
tryman is  not  required  to  be  a  resident 
citizen  of  the  State  or  Territory  in  which 
the  land  is  situated.  It  is  sufficient  in 
such  case  if  the  assignee  is  a  citizen  of 
the  United  States 1 

Homestead. 

See  Oklahoma  Lands, 

One  who  makes,  and  then  learns  of  a 
prior  adverse-settlement  claim,  and  in 
fear  of  personal  violence  on  the  part  of 
the  adverse  claimant  relinquishes  in  good 
faith  and  without  compensation,  may  be 
I>ermitted  to  make  a  second 880 

The  right  to  make  a  second  under  sec- 
tion 2,  act  of  March  2, 1880,  can  not  be  in- 
voked for  the  protection,  of  a  settler 
who  at  the  time  of  his  settlement  has  an 
entry  of  record  for  another  tract 480  | 


Page^ 
The  right  to  change  from  one  tract  to 
another  can  not  be  allowed  in  the  pres- 
ence of  an  intervening  adverse  right, 
even  though  the  applicant  may  have  been 
the  prior  settler  on  the  tract  thus  applied 

for 685 

The  right  to  make  a  second  may  be  rec- 
ognized where  the  first  was  canceled  on 
account  of  the  entryman's  failure  to  es- 
tablish residence  and  such  failure  was 
due  to  circumstances  beyond  his  control.  179 

Timber  Culture. 

See  ^tio/ iVoo/;  Coniett. 

Of  a  fractional  subdivision  that  em- 
braces leas  than  40  acres,  under  which  the 
area  planted  to  trees  is  less  than  2^  acres, 
may  be  equitably  confirmed  where  the 
entryman  followed  the  construction  of 
the  law  in  force  at  the  time  of  planting, 
and  shows  on  final  proof  a  greater  number 
of  growing  trees  than  is  required  on  the 
statutory  acreage IM 

The  arid  condition  of  land  embraced 
within  a,  does  not  excuse  non-oompUance 
with  the  requirements  of  the  law 812 

An  application  to  make  homestead 
entry  of  land  covered  by  a  subsisting, 
under  which  final  proof  has  not  been 
made  within  the  statutory  period,  does 
not  confer  uiion  the  applicant  the  status 
of  an  adverse  claimant  entitled  to  be 
heard  as  against  subsequent  equitable 
action  on  the  timber-culture  entry 

Eqaitable  Action. 

See  Entry;  F\nal  Proof;  Homegtuad. 


Evidence. 

Judicial  notice  may  be  taken  of  facts 
disclosed  by  the  records  of  the  Depart- 
ment  

Ex.  parte  affidavits  should  not  be  filed 
with  an  appeal,  and  if  so  filed  will  bo  re- 
turned to  the  party  filing  the  same 

A  certified  copy  of  an  indictment,  ver- 
dict, and  sentence  are  properly  admissi- 
ble as,  tending  to  establlBh  a  charge  em- 
braced in  the  issues  tried  and  determined 
in  the  prior  criminal  proceeding 

An  -objection  to  the  admissibility  of, 
comes  too  late  when  raised  for  the  first 
time  on  appeal 

A  finding  of  fact  in  a  Judicial  proceed- 
ing can  not  be  accepted  by  the  Depart- 
ment as  an  adjudication  where  snch  fact 
does  not  appear  to  have  been  in  issue  or 
embraced  in  the  Judgment  of  the  court.. 

In  a  contest  wherein  the  truth  of  final 
proof  is  in  issue,  it  is  proi»er  and  neces- 
sary to  examine  said  proof,  and  compare 
the  statements  therein  made  with  the 
facts  established  at  the  hearing 

Taken  in  a  different  case  and  involving 
a  different  tract,  not  sufficient  basis  for 
final  action , ^... 
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Parol,  may  be  accepted  to  show  facts 
which  shoald  have  appeared  of  record, 
and  woald  have  so  appeared  but  for  the 
omissions  of  the  local  office 680 

Where  an  intervening  entryman  is 
called  npon  to  show  canse  why  his  entry 
shonld  not  be  canceled,  and  the  right  of 
a  prior  adverse  claimant  under  a  home- 
stead declaratory  statement  recdgnized, 
the  burden  of  proof  is  upon  said  entry- 
man  118 


Allowable  to  local  officers  on  Indian 
allotments,  under  section  4,  act  of  Feb- 
ruary 8,  1887,  are  in  the  form  of  a  commis- 
sion, and  determined  in  amount  by  the 
price  and  area  of  the  land,  and  it  there- 
fore follows  that  such  fees  can  not  be  fixed 
and  allowed  until  after  surrey  of  the 
allotted  tracts;  but  it  is  not  essential  to 
the  allowance  of  such  fees  that  the  allot- 
ments should  hare  been  finally  approved.    85 

Flllnir. 

A  pre-emption  entry  allowed  on  a  sec- 
ond, may  be  allowed  to  stand  where  it 
appears  to  have  been  made  in  good  faith 
believing  the  right  to  make  such  filing 
had  been  accorded  by  decision  of  the  (Gen- 
eral Land  Office 278 

Final  Proof. 

Generally. 

Taken  by  the  register  and  receiver  out- 
side of  office  hours  maybe  considered, 
where  it  appears  to  have  been  so  taken 
because  the  witnesses  could  not  attend  at 
any  other  time,  and  that  their  testimony 
was  submitted  with  due  opportunity  for 
cross-examination  by  the  adverse  claim- 
ant   L 436 

Notice  of  intention  to  submit,  will  be 
held  good  as  against  a  railroad  company, 
where,  in  the  publication  thereof,  the 
*^  general  land  agent  ^'  of  the  company  is 
specially  cited,  and  a  protest  against  the 
proof  is  subsequently  filed  by  said  agent, 
and  no  exception  is  taken  therein  as  to 
the  service  of  said  notice,  nor  objection 
made  thereto  on  appeal 6 

During  the  pendency  of  an  application 
to  select  a  tract  as  indemnity  under  a  rail- 
road grant,  no  action  should  be  taken  on, 
without  special  notice  to  the  company . . .  212 

Submitted  during  the  pendency  of  a 
contest  and  prior  to  the  amendment  of 
Hule  53  of  practice,  may  be  considered 
under  said  amended  rule,  where  due  no- 
tice of  intention  to  submit  said  proof  is 
given 828 

In  the  submission  of  final  townsite,  the 
testimony  of  a  substituted  witness  can 
not  be  accepted  without  further  adver^ 
tisement,  unless  two  of  the  advertised 
witnesses  testify 247 
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A  protestant  against,  who  sets  up  his 
own  right  to  enter  the  land  is  bound  to 
present  at  such  time  all  objections  against 
the  proposed  entry  then  known  to  him. .    68 

A  demand  on  the  raster  may  be  prop- 
erly made  for  the  production  of  lost,  and 
if  not  secured  thereby  the  contents  of  the 
same  may  be  shown  or  new  proof  sub- 
mitted  138 

Desert  Land. 

A  protest  against  the  allowance  of  des- 
ert land,  on  the  ground  of  the  failure  of 
the  entryman  to  secure  a  water  supply 
and  effect  reclamation,  must  be  dismissed 
if  on  the  day  advertised  he  does  not  sub- 
mit final  proof,  and  further  time  therefor 
exists  under  the  statute 500 

Homestead. 

The  Department  is  without  authority 
to  permit  a  homesteader  to  submit,  with- 
out publication  of  notice 5i8 

There  is  no  statutory  authority  under 
which  an  administrator  may  submit 124 

A  final  homestead  affidavit  submitted 
by  a  non-resident  heir  is  entitled  to  equi- 
table consideration  where  executed  out- 
side of  the  district  and  State  in  which  the 
land  is  situated,  and  it  appears  that  the 
affiant,  on  account  of  extreme  age  and  ill 
health,  is  physically  unable  to  appear  be- 
fore an  officer  authorized  by  statute  to 
act  in  such  cases 5H 

Where  made  on  behalf  of  heirs,  and  it 
appears  that  the  widow  has  abandoned 
her  rights,  the  proof  may  be  accepted, 
and  the  iwtent  issue  to  the  heirs  gener- 
aUy 4S» 

Submitted  by  one  who  is  the  adminis- 
trator of  the  estate  of  a  deceased  home- 
steader, and  also  heir  of  the  decedent, 
should  be  regarded  as  having  been  made 
by  said  party  in  hfs  capacity  as  heir,  and 
therefore  authorized  by  law 404 

Preemption. 

The  reservation  effected  by  notice  of 
application  to  make,  is  for  the  benefit  of 
the  pre-emptor,  and  does  not  operate  as  a 
segregation  of  the  land,  as  between  third 
parties  whose  claims  arise  indei)endently 
of  thepreemptor 671 

A  protest  against  the  allowance  of,  se- 
cures to  the  protestant  no  preference 
right  of  entry,  in  the  event  that  such  pro- 
ceedings result  in  cancellation  of  the  pre- 
emption declaratory  statement 188^ 

Timber  Culture. 

Circular  of  March  25, 1806,  under  the 
act  of  March  4, 1806,  amending  the  timber* 
culture  law  in  the  matter  of 360 

Under  the  act  of  March  4, 1806,  the  i>er- 
sonal  evidence  of  the  entryman,  on  the 
submission  of,  may  be  taken  before  a 
United  States  court  commissioner,  or  a 
derk  of  any  court  of  record,  anywhere  in    " 
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the  United  States,  and  the  provisions  of 
said  act  are  applicable  where  final  action 

has  not  been  taken  on  the  proof 536 

A  timber-culture  entry  may  be  equita- 
bly confirmed  where  the  entryman  fails 
to  submit,  within  the  statutory  period 
and  the  delay  is  satisfactorily  explained.    69 

In  the  submission  of,  the  personal  tes- 
.  timony  of  the  entrjrman  should  be  taken 
'  before  some  officer  authorized  to  admin- 
ister oaths  in  the  district  in  which  the 
land  is  situated 74 

Homestead* 

Generally. 

Right  of  settler,  with  pending  applica- 
tion, who  dies  prior  to  the  disposition  of 
an  adverse  record  claim  descends  to  the 
heirs 800 

An  entry  made  by  one  who  is  not  a 
citizen  of  the  United  States,  and  has  not 
at  such  time  declared  his  intention  of  be- 
coming a  citizen,  is  not  void,  but  voidable, 
and  his  subsequent  declaration  of  inten- 
tion, made  prior  to  the  intervention  of 
an  adverse  claim,  cures  the  defect 124 

The  right  of  a  homesteader  to  perfect 
his  entry  is  not  defeated  by  the  prior 
occupancy  of  a  portion  of  the  land  by  one 
who  is  not  at  such  time  assorting  any 
claim  thereto  under  the  settlement  laws.    65 

The  right  of  entry  will  not  be  accorded 
to  an  applicant  who,  with  full  notice  of 
the  prior  equities  of  an  adverse  claimant, 
fraudulently  seeks  to  secure  title  through 
legal  tochnicalities 266 

Kntry  made  with  knowledge  of  the 
prior  settlement  claim  and  improvements 
'of  another,  and  with  Intent  to  take  ad- 
vantage of  the  impoverished  condition 
of  such  claimant,  is  wanting  in  good  faith, 
and  will  be  canceled,  although  such  ad- 
verse claimant  may  have  failed  to  assert 

his  right  within  the  statutory  period 465 

<  The  rule  that  separate  settlement 
claim's  dan  flot  be  maifltidned  by  husband 
and  wife  at  the  same  time  on  different 
tracts  will  not  defeat  equitable  action 
on  a  homestead  entry  made  by  a  single 
woman,  who,  prior  to  the  completion  of 
her  claim,  marries  a  man  having  an  un- 
jperfected  homestead  entry,  if,  at  such 
time,  the  period  of  residence  under  his 
claim  authorized  the  submission  of  final 
proof  thereon 528 

In  the  event  of  the  death  of  a  home- 
steader leaving  a  widow  and  heirs,  where 
proof  is  made  on  behalf  of  the  heirs,  and 
it  appears  that  the  widow  has  abandoned 
her  rights,  the  patent  issues  to  the  heirs 

generally 426 

f  In  the  completion  of  a,  where  the  entry- 
man  and  his  widow  are  dead,  with  adult 
and  minor  children  surviving,  the  mode 
of  procedure  is  determined  by  section 
2891,  R.S.,and  the  adult,  as  well  as  the 
aiinor  children,  will  take  thereunder ....  406 
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If  the  evidence  shows  that  the  entry- 
man  died  without  having  earned  the  land, 
and  that  there  are  no  beneficiaries  en- 
titled to  succeed  to  his  interest  the  entry 
should  be  canceled 446 

On  the  submission  of  proof  by  a  woman, 
claiming  as  the  widow  of  a  homesteader, 
the  validity  of  her  marriage  to  the  de 
cedent  will  not  be  questioned  by  the  De- 
partment, at  the  instance  of  a  protestant, 
in  the  absence  of  proper  Judicial  proceed- 
ings to  annul  the  said  marriage S63 

As  between  two  claimants,  each  assert- 
ing the  right  to  perfect  an  entry  as  the 
widow  of  a  deceased  homesteader,  the 
Department,  in  the  absence  of  a  judicial 
determination  of  the  legal  status  of  the 
parties,  will  recognize  the  one  who  made 
her  home  on  the  land  with  the  entryman, 
and  who  was  married  to  him  in  the  belief 
that  his  former  wife  was  not  then  living.  124 

In  the  case  of  a  wife  who  is  divorced  on 
account  of  a  crime  committed  by  him  that 
in  effect  dissolved  the  family  relation, 
hor  status  may  be  regarded  as  that  of  a 
deserted  wife,  and  as  such,  entitled  to 
attack  the  homestead  entry  of  her  for* 
mer  husband,  for  the  purpose  of  securing 
to  herself  and  children  the  land  on  which 
she  has  continued  to  reside 9S6 

An  Indian  who  has  abandoned  the  tribal 
relation  is  entitled  to  the  right  of 215 

Act  op  June  15, 1880. 

A  cash  entry  under  section  2,  act  of 
June  15, 1880,  made  by  a  homesteader  who 
has  previously  thereto  voluntarily  relin- 
quished the  original  entry,  is  a  nullity ...    81 

A  cash  entry  allowed  on  the  affidavit  of 
the  entryman's  attorney  in  fact  will  not 
be  disturbed  where,  after  transfer  of  the 
land,  the  entryman  refuses  to  make  the 
personal  affidavit  required  by  the  regu- 
Utions 460 

The  right  of  a  railroad  company  ac- 
quired by  definite  location  is  not  such  an 
intervening  adverse  claim  as  will  defeat 
the  rifi^t  of  purchase  conferred  by  said 
act 284 

Additional. 

The  right  to  make  an  additional  entry 
under  the  act  of  March  2, 1889,  can  not  be 
exerdaed  by  one  who  made  his  original 
entry  after  the  passage  of  said  act 05 

Adjoining  Farm. 

Under  section  2289,  R.  S.,  may  be  prop- 
erly based  upon  the  equitable  ownership 
of  an  adjacent  tract 594 

The  right  to  make  an  adjoining  farm 
entry  under  section  2289,  R.  S.,  is  limited 
to  the  owner  of  an  original  farm  who  did 
not  acquire  title  thereto  through  the  pro- 
visions of  the  homestead  law 95 

Commuted. 

An  entry  made  after  the  passage  of  the 
act  of  March  3, 1891,  though  based  on  a 
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floldier^s  declaratory  statement  filed  prior 
to  said  act,  can  not  be  commuted  without 
fourteen  months'  residence  and  cultiva- 
tion from  date  of  the  entry 488 

Under  the  act  of  June  3, 1898,  an  entry, 

,  suspended  on  account  of  having  been 
made  prior  to  fourteen  months*  residence 
after  date  of  the  original  entry,  is  con- 
firmed, where  it  appears  that  the  entry- 
man  in  good  faith  actually  resided  six 

•  months  on  the  land  prior  to  commutation, 
and  no  adverse  claim,  originating  prior 

to  final  proof,  exists 717 

The  requirement  of  fourteen  months' 
residence  after  entry,  as  a  prerequisite 
to  the  commutation  of  a,  made  after  the 
amendment  of  section  2901,  R.  S.,  must  be 
observed,  even  though  settlement  was 
made  prior  to  the  amendatory  act;  and 
anentry  so  made  and  commuted  without 
such  compliance  with  law  can  not  be 
equitably  confirmed  for  the  benefit  of 
transferees  where  the  commutation  was 
made  before  the  expiration  of  fourteen 
months  from  date  of  settlement 194 

Soldiers. 

A  soldier's  declaratory  statement  re- 
ceived through  the  mall  should  not  be 
allowed 392 

A  declaratory  statement  relinquished 
on  account  of  the  alleged  worthless  char- 
acter of  the  land  covered  thereby  will  be 
held  to  have  exhausted  the  homestead 
right  where  it  does  not  appear  that  due 
diligence  was  used  to  ascertain  the  char- 
acter of  the  land  covered  by  his  filing 18 

*  A  declaratory  statement  is  no  protec- 
tion to  a  prior  settlement,  but  is  in  itself 
the  initiation  of  a  right  to  make  home- 
stead entry 879 

Proof  of  settlement  on  the  land  by  the 
widow  will  not  be  required  under  an  en- 
try made  at  a  time  when  the  department- 
al regulations  recognized  cultivation  of 
the  land  as  substantial  compliance  with 
the  law,  if  proof  of  cultivation  is  duly 
furnished 861 

Made  in  good  faith  without  the  requi- 
site period  of  residence,  and  in  the  hands 
of  a  bona  fide  transferee,  may  be  equi- 
tably confirmed,  where  it  appears  that 
the  entryman  was  never  definitely  noti- 
fied as  to  the  true  character  of  the  defect 
in  his  entry,  and  failed  to  secure  such  in- 
formation after  due  inquiry 589 

SoLDiER*s  Additional.^ 

A  recertification  of  a  right  may  be  al- 
lowed in  the  name  of  a  transferee  where 
the  original  certificate  has  been  canceled 
and  it  appears  to  have  been  held  at  such 
time  by  said  transferee,  who  was  entitled 
as  a  bona  fide  purchaser  to  the  benefit 
bf  the  remedial  provisions  of  the  act  of 
August  18, 1894 


Indemnity* 

See  Railroad  Orant;  School  Land. 
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Indian. 

See  Citizenship. 

Who  has  abandoned  the  tribal  relation 
is  entitled  to  make  homestead  entry 215 

Indian  Lands. 

See  Okl<ihoma  Lands:  States. 

Where  lands  and  the  Improvements 
thereon  have  been  separately  appraised 
in  accordance  with  the  terms  of  the  act 
of  March  2, 1889,  and  the  Indian  has  ac- 
cepted such  appraisement,  and  been 
removed  from  the  land,  as  provided  in 
said  act,  there  is  no  authority  for  the  sale 
of  said  proi>erty  for  less  than  the  whole 
amount  of  the  appraisement,  even  though 
the  improvements  were  subsequently  de- 
stroyed      37 

The  laws  regulating  succession  under 
homestead  entries  are  not  applicable  to 
Umatilla  cash  entries.  The  rights  of  a  de- 
ceased entryman,  intestate,  in  the  latter 
case  descend  to  the  heirs,  and  are  subject 
to  administration  according  to  the  laws 
of  the  State  in  which  the  land  is  situa- 
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The  administrator  of  the  estate  of  a 
deceased  purchaser  of  Umatilla  lands 
may  submit  finA  proof  in  support  of  the 
purchase  made  by  the  decedent 315 

The  act  of  January  14, 1889,  did  not  con- 
template the  disposition  of  any  of  the  In- 
dian lands  opened  to  settlement  thereby 
except  in  the  manner  and  for  the  pur- 
poses therein  provided,  to  the  end  that  the 
money  arising  from  such  disposal  should 
inure  to  the  benefit  of  the  Indians  (Mille 
Lac) 888 

The  Mille  Lac,  are  not  subject  to  dis- 
•poeal  under  the  general  homestead  law, 
but  under  the  special  provisions  of  the 
act  of  January  14, 1889 7 499 

An  entry  of  Mille  Lac,  made  under  the 
general  land  laws,  and  prior  to  July  4, 
1884,  is  protected  under  the  proviso  to 
section  6,  act  of  January  14, 1889,  with  a 
view  to  its  final  disposition  under  the 
laws  in  force  at  the  time  of  its  allow- 
ance     800 

A  pre-emption  filing  for  Mille  Lac 
lands,  authorized  by  the  rulings  in  force 
at  the  time  of  its  allowance,  is  ^thin  the 
spirit  and  intent  of  the  second  proviso  to 
section  8,  act  of  January  14,  1889,  and  is 
accordingly  protected  thereby,  if  Sub- 
sisting at  the  date  of  said  act 578 

Under  a  filing  for  Mille  Lac  lands  pro- 
tected by  the  act  of  1889,  wherein  the 
right  to  make  final  proof  is  suspended  by 
the  provisions  of  the  act  of  July  4, 1884, 
it  is  incumbent  upon  the  pre-emptor,  dur- 
ing such  period  of  susx>ension,  to  main- 
tain his  possessory  right  by  such  acts  as 

*  For  **  material,"  in  sixth  line  from  bottom  of  p.  679,  read  immaterial. 
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will  negatlTB  an  inference  of  abandon- 
ment, where  the  rights  of  an  interrening 

adverse  claimant  are  Inrolred 578 

Regulations  of  June  15,  UV6,  with  re- 
spect to  allotments,  and  the  eifect 
thereof 709 

Instructions* 

See  Tables  qf^  page  xxii. 

Judipment. 

See  Cancellation. 

Jurisdiction. 

^^  Practice  (nnbtitle.  Notice);  Res  Judi- 
cata. 

Land  Department* 

Judicial  proceedings  by  the  Govern- 
ment on  the  bond  of  a  register  for  the  pur- 
pose of  requiring  him  to  account  for  an 
alleged  loss  of  final  proof  papers  will  not 
be  advised,  as  no  injury  to  the  Gk>rem- 
ment  results  from  such  loss 183 

Order  of  Jime  13, 1896,  with  reqiect  to 
applications  filed  during  a  vacancy  in  the 
local  office 704 

Marriai^e. 

See  Homestead. 

mineral  Land* 

See  Coal  Land:  Jiining  Claim;  School 
Lands. 

Mining  Claim. 

The  discovery  of  mineral  is  a  prerequi- 
site to  the  location  of  a,  and  the  discovery 
must  be  made  on  land  open  to  explora- 
tion, not  claimed  or  located  by  any  other 
person 362 

An  applicant  for  mineral  patent  must 
at  the  time  of  application,  or  within  the 
period  of  publication,  file  a  certificate  of 
the  surveyor-general  showing  an  expendi- 
ture of  $500  on  the  claim,  and  if  the  cer- 
tificate, so  filed,  does  not  show  such 
expenditure,  additional  time  to  make  fur- 
ther improvements  can  not  be  granted, 
but  the  entry  allowed  on  such  proof 
must  be  canceled 262 

A  mineral  entry  can  not  be  allowed  if 
the  certificate  of  the  surveyor-general  as 
to  the  requisite  expenditure  on  the  claim 
is  not  filed  within  the  statutory  period..  389 

The  work  done  on  different  i>ortions 
of  a  road  constructed  for  the  develop- 
ment of  several  claims  can  not  be  appor- 
tioned as  an  expenditure  upon  the  dif- 
ferent claims,  and  applied  to  a  claim  on 
which  no  portion  of  such  road  is  located. .  2S2 

In  the  absence  of  an  organized  mining 
district,  the  record  of  a  mineral  location 
should  bo  made  In  the  recorder's  office  of 
the  county  in  which  the  land  is  situated . .    88 

The  official  survey  of  a,  must  be  in  ac- 
cordance with  the  recorded  notice  of 
location  as  of  record  at  the  time  of  the 
order  authorizing  the  survey 83 
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The  notice  of  an  application  for  min- 
eral patent  wUl  be  held  sufficient  in  the 
matter  of  descriptive  information  therein 
that  complies  substantially  with  the  law 
and  regulations  in  force  at  the  time  such 
notice  is  given 075 

Kew  publication  of  notice  and  poeting 
thereof  must  be  required  where  a  min- 
eral entry  embraces  land  that  was  ex- 
cluded from  the  claim  in  the  notice  <m 
which  such  entry  was  allowed 711 

The  field  notes  of  the  survey  of  a, 
should  connect  the  claim  with  a  comer  of 
the  public  surveys,  and  In  the  absence  of 
such  connection  an  amended  survey  and 
new  notice  of  application  will  be  re- 
quired    715 

A  location  on  unsurveyed  land,  con- 
nected by  course  and  distance  with  a 
mineral  monument,  requires,  on  applica- 
tion for  patent,  such  connection  to  be 
shown  in  the  published  notice 2M 

The  notice  of  a  mineral  application,  as 
posted  and  publldied,  in  addition  to  other 
details,  should  state  the  names  of  the 
nearest  or  adjacent  claims,  and  where 
the  record  of  the  claim  may  be  found .. .  824 

The  field  notes  of  survey  and  applica- 
tion for  patent,  together  with  the  notice, 
should  correspondingly  disclose  with 
mathematical  accuracy  the  amount  of 
land  included  In  a,  and  the  acreage  of  the 
entry  be  determined  accordingly 711 

The  shaft  house  on  a  lode  claim  is  a 
proper  place  for  posting  a  notice  of  appli- 
cation for  mineral  patent 624 

A  claimant  who,  in  his  application,  tem- 
porarily excludes  part  of  his  claim  that 
is  in  conflict  with  an  adverse  agricultural 
claim,  does  not  thereby  absolutely  waive 
and  renounce  all  interest  in  the  tract  so 
excluded,  but  may  thereafter  assert  his 
right  thereto  by  way  of  protest  against 
the  final  proof  of  the  agricultural  claim- 
ant      S 

On  application  for  mineral  patent  the 
purchaser  may  exclude  land  covered  by 
an  advene  claim,  and  take  iwtent  for  the 
land  not  in  confiict,  without  waiving  his 
possessory  r^ht  to  the  remainder 318 

A  properly  authenticated  certificate  of 
incorporation,  filed  by  a  corporation  Uiat 
is  applying  for  a  mineral  patent,  Is  suffi* 
cient  proof  of  citizenship  under  the  stat- 
ute. It  is  not  within  the  province  of  the 
Land  Department  to  determine  whether 
such  a  corporation  is  authorised  under  its 
charter  to  take  patent  for  mineral  lands,    ffi 

A  claimant  who  asserts  an  inter^t  as 
against  the  final  proof  of  an  adverse  agri* 
cultural  claimant,  and  asks  a  hearing     - 
thereon,  is  entitled  to  be  heu'd  on  appeal 
frcMn  the  denial  of  his  petition 9 

Where  a  mineral  applicant  institutes 
adverse  Judicial  proceedings  agidnst  a 
subsequent  applicant,   whose  daim  in 
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part  involTes  the  ■ame  land,  there  should 
be  a  stay  of  action  until  final  diapoaition 
of  thesnitatlaw 829 

An  allegation  by  a  protestant  against  a 
mineral  applicatioa  ttiat  the  location,  on 
which  said  application  rests,  is  roid,  for 
the  reason  that  it  is  made  on  land  covered 
by  the  prior  location  of  the  protestant, 
presents  an  issue  that  most  bo  determined 
by  adverse  judicial  proceedings;  and,  on 
the  failure  of  the  protestant  to  so  protect 
his  interest,  the  Department  can  afford 
him  no  relief,  if  there  has  been  substan- 
tial compliance  with  the  law,  in  the  mat- 
ter of  notice,  on  the  part  of  the  applicant .  6^ 

A  suit  pending  on  an  adverse  claim 
oiierates  to  oust  the  Department  of  all 
jurisdiction  over  the  matters  involved 
therein,  even  though  the  judicial  proceed- 
ings rest  on  a  claim  wherein  the  appli- 
cation for  patent  has  been  denied  by  the 
Department 627 

Where  co-owners  of  an  adverse  claim 
bring  sei)arate  suits  in  their  indvidual 
names,  and  in  different  courts,  a  dismis- 
sal of  the  junior  proceeding  will  not  con- 
fer jurisdiction  upon  the  Department  to 
proceed  with  the  application  and  allow 
the  entry 8i3 

The  obligation  of  an  adverse  claimant 
to  begin  judicial  proceedings  within  the 
statutory  period  is  not  sus];)ended  by  fa- 
vorable action  taken  on  a  motion  to  dis- 
miss the  adverse  claim,  and  ap];)eal  there- 
from   27i 

A  declaration  in  ejectment  filed  in  a 
court  of  competent  jurisdiction  by  an 
adverse  claimant,  within  the  statutory 
period,  and  in  accordance  with  local  stat- 
utes, is  such  a  commencement  of  '^pro- 
ceedings'* as  to  su9i>end  the  jurisdiction 
of  the  Department  under  section  2326,  R. 
S.,even  though  summons  on  said  decla- 
ration does  not  issue  within  said  period . .    16 

A  mineral  entry  allowed  on  an  abstract 
showing  an  absolute  title  in  the  applicant, 
and  thereafter  suspended  on  account  of 
judicial  proceedings  api)arently  affecting 
said  title,  may  pass  to  patent  on  the  ter- 
mination of  said  proceedings,  and  the  con- 
sequent confirmation  of  the  title  in  the 
applicaint 677 

In  case  of  a  mineral  intent  based  upon 
an  erroneous  survey,  a  new  patent  can 
not  issue  without  a  proper  apphcation 
under  a  corrected  survey;  and  if  the  pat- 
entee refuse  to  surrender  the  iwtent  so 
issued  by  mistake  and  reconvey  the  land 
embraced  therein,  suit  to  recover  title 
should  be  instituted  by  the  erovemment.  101 

For  the  pun>oae  of  including  ground 
held  and  claimed  under  a  lode  location 
whi<^  was  made  uix>n  public  land,  and 
valid  when  made,  the  end  line  of  the  sur- 
vey of  said  lode  claim  may  be  established 
within  the  boundaries  of  a  patented 
placer 284 


In  the  matter  of  a  protest  against  a 
mineral  application  in  which  the  General 
Liand  OflSioe  dismisses  the  protest,  but  in 
the  same  order  requires  of  the  mineral 
applicant  republication,  the  judgment,  if 
allowed  to  become  final,  is  equally  bind- 
ing upon  both  parties,  and  should  be  so 
treated  on  a  subsequent  application  of 
the  mineral  claimant  for  equitable  re- 
lief  818 

The  purchaser  of  a,  after  entry,  but 
prior  to  patent,  takes  the  land  subject  to 
all  the  infirmities  of  title,  so  far  as  the 
government  is  concerned 704 

Under  the  mining  law  a  discovery  of 
mineral  on  each  twenty  acres  is  required 
in  the  case  of  a  placer  entry  by  an  asso- 
ciation   068 

The  fact  that  land  is  returned  as  min- 
eral does  not  obviate  the  necessity  of  a 
discovery  as  the  basis  of  a  placer  loca- 
tion   409 

In  the  location  of  a  placer,  on  surveyed 
land  It  is  not  necessary  to  mark  the 
boundaries  of  the  claim  on  the  ground. . .  409 

A  patent  may  issue  for  a  lode  claim  em- 
braced in  a  prior  placer  i>atent  on  due 
showing  by  the  lode  claimant  that  he  has 
acquired  title  to  the  conflicting  ];>iacer 
ground,  and  that  the  lode  was  known  to 
exist  prior  to  the  application  for  the 
placer  x>atent TIB 

After  the  issuance  of  a  placer  patent 
the  Department  can  not  assume  that  a 
known  lode  existed  within  the  limits  of 
said  placer  at  the  date  of  the  application 
therefor,  merely  because  a  conflicting 
lode  location  antedates  the  location  of 
the  placer 317 

The  ruling  in  the  Juniata  Lode  case,  IB 
L.  D.,  715,  whereby  the  Department,  to 
avoid  litigation,  consented  to  accept  a 
reconveyance  of  patented  placer  ground 
for  the  puriMMe  of  passing  title  to  the 
owner  of  a  known  lode  therein,  is  not  ap- 
plicable as  between  two  lode  claims 
where  the  applicant  for  relief,  with  due 
notice,  i>ermits  the  i>atent  to  issue  with- 
out protest  368 

Under  the  flrst  clause  of  section  2387, 
R.  S.,  the  owner  of  a  patented  lode  may 
by  an  independent  application  secure  a 
mill  site,  if  good  faith  is  manifest,  the 
improvements  suffldent,  and  no  adverse 
claim  exists 486 

mfftsfon  LatMft. 

The  confirmation  of  title  to,  under  the 
act  of  March  2, 1858,  is  determined,  as  to 
acreage,  by  the  actual  occupancy  of  lands 
necessary  to  the  proper  maintenance  of 
the  mission 865 

Notice. 

See  JPrtMctice. 
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Oklahoma  Lands. 

See  7V>trn  Lot:  Townsite. 

On  a  chATge  thut  an  entryman  entered 
the  Territory  in  advance  of  tlie  honr  fixed 
therefor  it  is  incumbent  upon  the  con- 
testant to  show  such  fact  by  a  clear  pre- 
ponderance of  the  testimony 47 

One  who  enters  the  Territory  in  the 
prosecution  of  his  business  (traveling 
salesman)  during  the  Inhibited  period, 
and  does  not  seek  to  acquire  an  advan- 
tage thereby  over  other  applicants  for 
land,  and  in  fact  secures  no  such  advan- 
tage, is  not  disqualified 121 

The  period  of  inhibition  against  enter- 
ing upon  lands  in  the  Cherokee  Outlet 
dates  from  the  proclamation  of  the  Presi- 
dent announcing  the  time  when  said  lands 
V  would  be  open  to  settlement 310 

The  right  to  make  a  second  homestead 
entry  conferred  by  section  13,  act  of 
March  3, 1889,  does  not  extend  to  one  who 
i  purchased  the  land  covered  by  his  first 
entry  under  the  provisions  of  section  2, 
act  of  June  16, 1880 484 

The  non-townsite  affidavit  required  in 
the  case  of  a  homestead  commuted  under 
section  21,  act  of  Hay  2, 1800,  is  a  proper 
regulation  in  the  execution  thereof;  and 
the  affidavit  thus  required  should  be  exe- 
cuted within  the  county  or  district  where 
the  land  is  situated 633 

A  refusal  to  Issue  a  booth  certificate  on 
account  of  a  statement  by  the  applicant 
that  he  has  been '"'  in  the  Cherokee  Outlet 
every  other  day  to  procure  water  for  his 
own  use  *'  is  not  justified,  where  the  appli- 
cation is  otherwise  in  due  f oion 613 

Entrance  within  the  Territory  during 

.  the  prohibited  period  for  the  sole  purpose 

of  procuring  water  for  domestic  use  does 

not  oi)erate  as  a  diaqualiflcation  of  the 

settler 613 

Patent. 

See  Homestecui  Mining  Claim. 

The  record  of  a  perfect,  duly  enrolled, 
divests  the  Department  of  all  Jurisdiction 
over  the  land  covered  thereby 92 

The  Inadvertent  substitution  of  an  ad- 
:  Jacent  tract  in  the  final  certificate  and, 
requires  no  action  for  the  protection  of 
the  government  except  the  cancellation 
of  that  part  of  the  original  entry  not  cov- 
ered by  the 483 

The  cancellation  of  a,  procured  on  scrip 
.  secured  throagh  fraudulent  power  of  at- 
torney and  relinquishment,  is  a  matter 
that  must  be  determined  as  betweeitthe 
United  States  and  the  person  procuring 
such  x>Atent  and  those  holding  there- 
under      42 

Payment. 

'     See  Preemption. 

To  the  register  of  the  purchase  price  of 
a  tract  of  land  is  unauthorized  by  law, 
and  on  the  failure  of  such  officer  to  turn 
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over  such  money  to  the  receiver  or  ac- 
count for  the  same  the  government  is 
not  chargeable  therewith 133 

No  provisions  of  law  exist  for  extending 
the  time  within  which  payment  may  be 
made  in  the  case  of  commuted  timber- 
culture  proof 210 

To  the  receiver  of  the  purchase  price  of 
a  tract  of  land  before  the  local  office  is 
ready  to  act  on  the  application  to  pur- 
chase, makes  the  receiver  the  agent  of 
the  applicant,  who  must  look  to  such  offi- 
cer for  the  return  of  the  purchase  money, 
if  the  application  is  rejected 822 

An  extension  of  time  for,  may  be 
granted  under  the  remedial  provisions 
of  the  act  of  July  20, 1894,  to  a  purchaser 
under  the  second  clause  of  section  8,  act 
of  September  29,1890 618 

Praclice. 

See  R  ules  of^  cited  and  construed^  PA^e 

XXV. 

Generally. 

If  a  party  making  a  motion  to  dismiss 
an  appeal  desires  to  have  it  acted  upon 
independently  of  the  record,  he  must 
move  for  such  action  under  the  rule  of 
January  17,  1891,  otherwise  the  Depart- 
ment will  act  on  the  presumption  that 
such  party  is  satisfied  to  submit  his  case 
on  the  record  as  it  stands 19 

Where  the  local  office  sustains  a  motion 
to  dismiss  a  contest,  filed  by  a  defendant 
who  submits  no  testimony,  and  such  ac- 
tion is  reversed  on  appeal,  the  case  should 
be  remanded  for  a  further  hearing  before 
the  local  office 197 

If  a  motion  to  dismiss  the  contest  for  the 
failure  of  the  contestant  to  pay  the  costs 
is  sustained,  and  the  contest  dismissed 
without  considering  the  testimony  and 
an  api)eal  is  taken  from  such  action,  the 
case  should  be  remanded  for  further  pro- 
ceedings by  the  local  office,  if  the  decision 
on  said  motion  is  found  erroneous 419 

Amendment. 

The  recognition  of  the  right  of,  in  a  con- 
testant, as  against  the  right  of  a  third 
party  to  proceed  against  the  entry  under 
attack,  is  a  matter  that  the  oontestee  is 
not  entitled  to  call  In  question,  where  he 
has  due  opportunity  to  prepare  for  trial .    22 

Appeal. 

Orders  of  January  29, 1896,  and  June  11, 
1896,  for  the  transmission  of  certain,  as 
"current  business'' 120,675 

Taken  by  an  attorney  not  authorised  to 
practice  in  the  Land  Department,  will 
not  be  entertained 278 

Taken  by  an  attorney  who  has  not  been 
admitted  to  practice  before  the  Depart- 
ment will  be  dismissed,  If.  after  due  notice 
to  him  and  to  the  appellant,  he  fails  to 
take  the  requisite  steps  to  secure  recog- 
nition   484 
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Faflare  to  serre  notice  of.  apon  the  op- 
I>o0ite  party  can  not  be  excnsed  on  the 
plea  of  ignorance  of  the  law  and  rules  of 
practice 83 

Failure  to,  within  the  proper  time,  in 
proceedings  arising  before  a  townsite 
board,  will  not  defeat  the  right  of  the  ap- 
pellant to  be  heard  where  it  appears  that 
the  api>eal  was  filed  within  the  time  ac- 
corded therefor  in  the  notice  given  of 
such  right M 

The  aoceptanoe  of,  filed  out  of  time, 
and  consideration  thereof  with  other  ap- 
peals involving  the  same  land,  by  order- 
ing a  hearing  to  determine  the  rights  of 
all  parties,  cures  any  defect  therein,  in 
the  absence  of  objection  thereto  prior  to 
the  hearing  so  ordered 207 

From  a  decision  holding  an  entry  for 
cancellation  on  the  report  of  a  special 
agent,  subject  to  the  right  of  the  entry- 
man  to  apply  for  a  hearing,  will  be  taken 
as  an  admission  of  the  facts  as  found 
below,  on  which  final  Judgment  may  be 
properly  rendered  by  the  Department..  488 

A  notice  of,  from  a  decision  of  the  local 
oflSce,  left  in  the  office  and  upon  the  desk 
of  the  appellee^s  attorney,  may  be  re- 
garded as  sufficient,  if  the  fact  that  such 
notice  was  actually  received  by  said  at- 
torney is  apparent  from  the  record 67 

To  justify  the  finality  as  to  the  facts, 
provided  for  under  Rule  48  of  Practice, 
the  findings  of  the  local  officers  must  be 
positive  and  unequivocal,  not  argument- 
ative or  presumptive 6 

The  finding  of  facts  by  the  local  office 
should  not  be  held  final  under  Rule  48  of 
Practice  if  based  on  matters  not  properly 
at  issue  under  the  law 67 

Costs. 

See  Contest. 

In  a  contest  under  the  act  of  May  14, 
1880,  must  be  paid  by  the  contestant.  419, 46S 

A  contestant  who  attacks  a  timber-cul- 
ture entry  for  the  purpose  of  securing  a 
preferred  right  of  entry  must  pay  the, 
and  the  contestee  in  such  a  case  should 
not  be  required  to  pay  for  testimony  sub- 
mitted by  him  in  good  faith  as  a  part  of 
his  defense 312 

Under  a  contest  in  which  the  contestant 
asserts  no  right  to  the  land,  but  charges 
non-compliance  with  law,  and  offers  to 
pay  the  costs  of  the  proceedings,  the  costs 
should  be  assessed  under  rule  54 248 

Should  be  taxed  in  accordance  with 
Rule  55  of  Practice  In  proceedings  under 
rule  to  show  cause  why  an  entry  should 
not  be  canceled 113 

Continuance. 

The  discretion  of  the  local  officers  in 
acting  upon  a  motion  for,  will  not  be  in- 
terfered with  if  abuse  of  such  discretion 
does  not  appear 8S2 
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Notice. 

It  is  incumbent  upon  one  who  files  an 
affidavit  of  contest  to  look  after  the,  issued 
thereon,  and  secure  due  service  thereof 
on  the  contestee 377 

In  computing  the  period  of,  given  by 
personal  service,  of  a  hearing  before  the 
local  office,  the  day  on  which  service  is 
made  should  be  excluded,  and  the  time 
counted  as  beginning  to  run  on  the  next 
succeeding  day 010 

Of  contest  served  on  resident  defend- 
ants by  registered  mail  Is  not  personal 
service  within  the  meaning  of  Rulo  9  of 
Practice 228 

In  the  personal  service  of,  contest.  Rule 
9  of  the  Rules  of  Practice  does  not  require 
an  exhibition  of  the  original,  when  a  copy 
thereof  is  delivered  to  the  defendant 89 

Of  an  api>eal  served  by  registered  let- 
ter on  the  ^*  land  conmiissioner  '*  of  a  rail- 
road company  is  proper  service  on  said 
company 688 

Of  an  appeal  duly  served  on  a  general 
land  agent  of  a  railroad  company  is  suffi- 
cient service  on  said  company 184 

Should  be  personally  served  on  tho  en- 
tryman  in  the  case  of  a  hearing  ordered 
on  the  application  of  an  adverse  claim- 
ant  436 

An  affid  ikvit  as  the  basis  of  an  order  for 
publication  may  be  made  by  anyone  pos- 
sessing the  requisite  inf  oi*mation 560 

Failure  to  show  diligence  in  attempting 
to  secure  personal  service,  prior  to  secur- 
ing an  order  of  pnblication,  can  not  be 
set  up  on  behalf  of  a  non-resident  trans- 
feree  701 

An  allegation  as  the  basis  of  an  order  of 
publication  that  inquiry  for  the  defend- 
ant has  been  made  in  the  locality  of  the 
claim,  and  at  his  "last  known  address,'^ 
may  be  accepted  as  sufficient  in  that  re- 
S];>ect,  though  that  address  is  not  the  one 
shown  by  the  record,  in  view  of  the  fact 
that  the  place  of  pnblication  and  hearing 
is  at  said  record  address  and  no  ap];>ear- 
ance  is  made  In  response  to  the  notice 660 

A  transferee  who  fails  to  file  in  the 
local  office  evidence  of  his  interest  is  not 
entitled  to,  of  proceedings  against  the 
entry  under  which  ho  holds 701 

An  acceptance  of  service  of  a  decision 
and  of  the  "further  right  of  appeal," 
signed  by  an  attorney  of  record,  is  con- 
clusive as  to  the  service  and  a  waiver  of 
the  right  of  such  attorney  or  his  client  to 
receive  a  copy  of  tho  decision  in  ques- 
tion      22 

Objection  to  the  jurisdiction  of  tho  local 
office,  on  the  ground  that  the,  was  not 
properly  served,  is  not  waived  by  pro- 
ceeding to  trial  after  a  motion  to  set  aside 
the  service  ia  overruled  and  exception 
taken 222 
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Behearino.  P»g«- 

In  case  of  a,  ordered  by  tlie  Depart- 
ment tho  erldenoe  Bbould  be  oonilned  to 
the  iasno  as  defined  in  the  departmental 

order 382 

Will  not  be  grnmted  to  give  a  party  an 
opportunity  to  Impeach  or  discredit  the 
witnesses  of  the  opposite  party,  espe- 
cially where  it  is  not  even  alleged  that 
the  evidence  thus  sought  to  be  introduced 
ia  newly  discovered 530 

Review, 

An  allegation  of  amicable  adjustment 
prior  to  judgment,  made  on  motion  for, 
may  be  properly  treated  as  the  basis  for 
further  inquiry  and  decision  in  accord- 
ance therewith 148 

After  the  denial  of  motion  for,  the  De- 
partment will  not  reopen  the  case  for 
further  investigation  except  upon  such  a 
showing  OS  would  warrant  a  court  of 
equity  in  granting  relief  against  the 
judgment  of  a  court  of  law 671 

A  final  decision  of  the  Qeneral  Land 
Office  should  not  be  reopened  by  the  Com- 
missioner in  an  ex  parte  proceeding,  and 
the  judgment  therein  modified  without 
prior  notice  to  the  adverse  party  in  inter- 
est; but  if  such  action  is  thus  taken  and 
the  party  adversely  affected  thereby  is 
then  notified  of  his  right  of  appeal  there- 
from, such  nqtice  should  be  treated  as  a 
rule  to  show  cause  why  the  Judgment,  as 
modified,  should  not  stand,  and  his  appeal 
as  the  answer  thereto flOO 

The  Commissioner  may  review  and  re- 
voke a  decision  of  his  office  that  is  not 
final  on  the  merits  and  from  which  no 
appeal  will  lie ISO 

Preemption* 

See  Filing. 

A  contest  between  two  claimants  hav- 
ing been  decided,  and  the  right  of  one  of 
the  parties  to  perfect  his  claim,  by  the 
payment  of  the  purchase  price  within  a 
specified  period,  having  been  recognized, 
his  failure  to  make  such  payment  within 
said  time,  will  not  subject  his  claim  to 
an  intervening  adverse  right  where  the 
delay  Is  satisfactorily  explained  and  it 
appears  that  he  tendered  jMtyment  with 
bis  original  submission  of  final  proof 20 

The  administrator  of  a  deceased  settler 
who  dies  prior  to  the  survey  of  the  land 
settled  upon  is  authorized,  after  survey, 
to  file  a  pre-emiJtion  declaratory  state- 
ment for  such  land  and  perfect  title 
thereto 25S 

Price  of  liand. 

See  Public  Land;  Repayment. 

Private  Claim. 

The  instructions  for  the  survey  of  a 
confirmed,  must  follow  in  terms  the  de- 
cree of  confirmation.  The  Department 
may  determine  on  appeal  whether  such 
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Instructions  are  in  conformity  with  the 
decree,  but  it  can  not  review  the  action 
of  the  court  in  the  matter  of  fixing  the 
boundaries  of  said  claim 106 

Having  been  confirmed  in  its  entirety 
by  judicial  proceedings  under  the  act  of 
June  23, 1800,  and  the  acts  amendatory 
thereof,  and  a  decree  entered  that  the 
claimant  should  have  patent  for  a  speci- 
fied number  of  acres,  found  by  the  court 
to  have  been  unsold  by  the  government, 
and  scrip  for  the  remainder,  and  it  ap- 
pearing that  a  part  of  the  lands  so  con- 
firmed in  place  had  in  fact  been  disposed 
of  by  the  government  prior  to  said  de- 
cree, additional  scrip  may  issue  to  cover 
said  deficit,  in  accordance  with  the  intent 
of  section  0  of  said  act  and  the  manifest 
purpose  of  the  court 200 

Circular  of  March  2S,  1806,  with  respect 
to  proof  under  "  small  holdings  ^* 523 

Circular  of  May  1, 1896.  with  respect  to 
proofs  under  '' smallholdings ** 583 

Private  Entry. 

See  Totcn  Lot. 

The  repeal  of  the  general  right  of,  by 
the  act  of  March  S,  1888,  does  not  operate 
to  restrict  rights  covered  by  special 
act 558,657 

Protest. 

Tlie  corroboration  of  a,  is  not  a  pre- 
requisite to  its  recognition  as  a  proper 
basis  for  inquiry  where  the  facts  as 
charged,  if  true,  are  a  matter  of  record  of 
which  judicial  notice  must  be  taken  by 
the  officers  of  the  Land  Department 345 

Filed  by  a  State  against  the  allowance 
of  an  entry  should  be  corroborated,  in 
accordance  with  the  requirements  of 
RuleSof  Practice 629 

Protestant. 

Against  pre-emption  final  proof  ac- 
quires no  preferred  right  of  entry  in  the 
event  of  the  cancellation  of  the  declara- 
tory statement 188 

Public  liand. 

Odd-numbered  sections  within  the  pri- 
mary limits  of  a  railroad  grant,  but  ex- 
cepted from  the  operation  thereof,  must 
be  held  at  double  minimum  where  such 
grant  requires  the  alternate  reserved 
sections  to  be  sold  at  said  price 678 

Railroad  Orant. 

See  Railroad  Lands;  Wagon  Road. 

Generally. 

The  Secretary  of  the  Interior  is  charged 
with  the  adjustment  of  railroad  grants, 
and  should  withhold  from  other  disposi- 
tion lands  granted  for  such  purpose,  even 
though  the  grantee  may  fail  to  appeal 
from  an  erroneous  adverse  decision  of  the 
General  Land  Office 615 
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The  relinqnlahment  by  a  railroad  com- 
pany of  a  tract  falling  within  the  terms 
of  its  grant  can  not  be  accepted,  if  prior 
thereto  the  company  has  parted  with  its 
title  to  said  land 5»4 

An  applicant  for  a  tract  of  land  falling 
within  the  limits  of  a,  as  adjusted  on  the 
map  of  deflnito  location,  can  not  be  heard 
to  allege  that  the  land  la  in  fact  outside 
the  limits  of  the  grant  as  shown  by  actnal 
measurement  from  the  line  of  road  as  con- 
structed  542 

The  limits  of  a,  as  shown  on  a  diagram  , 
recognized  for  a  long  term  of  years  by  the 
General  Land  Office,  and  upon  which  the 
grant  has  been  practically  adjusted,  will 
not  be  disturbed 227 

The  right  of  a  railroad  company  to  a 
speciflc  tract  of  land  should  not  be  deter- 
mined by  an  adverse  ex  parte  showing, 
and  the  testimony  taken  in  another  and 
independent  case  involring  a  different 
tract  of  land 622 

In  the  partition  of  lands  within  the  over- 
.  lapping  limits  of  the  grants  to  the  Union 
Pacific  B.  B.  Co.  and  the  Kansas  Pacific 
Bwy.  Co.,  the  comxMuaies  alone  were  par- 
ties thereto,  and  each  must  look  to  its 
grant  within  said  limits  as  the  source  of 
its  title,  and  not  to  the  award  under  said 
partition 291 

The  decisions  of  the  Department  hold- 
ing that  lands  within  the  I5-mlle  indem- 
nity limits  of  the  grant  made  June  8, 18G6, 
to  aid  in  tho  construction  of  the  Bayfield 
branch  of  the  Chicago,  St.  Paul,  Minne- 
apolis and  Omaha  Bailroad,  and  also 
within  the  10-mile  granted  limits  of  the 
Wisconsin  Central,  under  the  act  of  May 
5, 1864,  are  excepted  from  the  oi)eration 
of  the  latter  grant  by  reason  of  the  with- 
drawal for  the  benefit  of  the  former,  are 
reversed  by  the  ruling  of  the  United 
States  Supreme  Court  in  the  case  of  the 
Wisconsin  Central  v.  Foray  tho  (159  U.  S., 
46),  and  lands  in  such  status  must  now  be 
held  to  have  passed  under  the  latter 
grant,  if  free  from  other  claims  or 
rights 88,78 

Lands  Excepted. 

Land  embraced  at  the  date  of  the 
Northern  Pacific  grant  in  an  Indian 
reservation  created  by  treaty  Is  excepted 
from  the  operation  of  the  grant,  though 
at  definite  location  such  land  has  been 
relieved  from  the  reservation  subject 
only  to  the  right  of  Indian  occupancy; 
and  the  provisions  in  section  2  of  said 
grant  with  respect  to  the  extinction  of 
Indian  title  are  not  applicable  to  land 
that  acquires  the  status  of  Indian  coun- 
try after  the  date  of  the  grant,  but  is 
included  in  a  technical  reservation  prior 
thereto 568 

Lender  the  terms  of  the  grant  of  July 
25, 1866,  wherein  lands  *' pre-empted  "  are 


Page, 
excepted  therefrom,  a  tract  covered  by 
a  valid  subsisting  pre-emption  filing  at 
date  of  definite  location  :8  taken  out  of 
the  operation  of  said  grant 254 

The  occupancy  of  a  tract  by  a  qualified 
pre-emptor  at  the  date  of  definite  location 
excepts  the  land  from  the  operation  of 
the  grant;  and  the  fact  that  the  subse* 
quent  filing  of  tho  pre-emptor  did  not  in- 
clude said  tract  can  not  be  taken  as  proof 
that  he  had  abandoned  his  claim  thereto 
at  the  time  the  grant  became  operative. .    98 

Land  embraced  within  the  settlement 
claim  of  a  qualified  pre-emptor  at  date  of 
definite  locatioa  is  excepted  from  the 
grant,  even  though  such  claim  is  never 
asserted  by  a  filing  or  entry 208 

Besidence  on  land,  in  reliance  on  the 
com];>any's  title,  can  not  be  held  as  con- 
ferring any  right  as  against  the  com- 
pany   148 

When  settlement  and  occupancy  alone, 
at  the  time  rights  under  a  railroad  grant 
attach,  are  relied  upon  to  except  the  land 
from  such  grant,  it  must  affirmatively 
appear  that  the  party  in  xMsesmslon  had 
the  right,  at  that  time,  to  assert  a  claim 
to  the  land  in  question  under  the  settle- 
ment laws 609. 

A  claim  that  land  is  excepted  from  the 
grant  to  the  Central  Pacific  on  account 
of  adverse  occupancy  can  not  be  recog- 
nised, if  it  does  not  appear  that  residence 
was  established  prior  to  the  time  when 
the  grant  became  effective 406 

A  donation  claim,  void  on  its  face,  does 
not  except  the  land  covered  thereby 
from  the  ojMration  of  a 349 

Land  embraced  within  a  notification  of 
a  donation  claim,  at  the  time  when  a  rail- 
road grant  becomes  effective,  is  excepted 
from  the  operation  of  said  grant, 
though  claims  of  such  character  are  not 
specifically  named  in  the  excepting  clause 
of  the  grant 806 

A  school  indemnity  selection  made 
prior  to  statutory  authority  therefor 
does  not  reserve  the  land  covered  there- 
by^rom  the  operation  of  a  railroad  grant .  615 

Lands  forming  a  part  of  the  bed  of  the 
Missouri  Biver  at  the  date  of  the  grant, 
and  covered  by  the  waters  of  the  main 
channel  of  said  stream  at  such  time,  were 
not  public  lands  subject  to  the  operation 
of  said  grant 841 

Indemnity. 

The  Northern  Pacific  company  is  enti- 
tled to  indemnity  for  lands  excepted 
from  its  grant  on  account  of  a  prior  grant 
to  another  company 606 

The  right  of  a  railroad  company  Retake 
a  tract  of  land.as  indemnity  must  be  de- 
termined by  the  status  of  such  tract  at  the 
date  of  the  application  to  select  the 
same 498 
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The  Htatns  of  indemnity  lands  at  the 
date  of  selection,  not  definite  location  of 
the  road,  determines  the  right  of  the  oom- 
I>any  thereto 278 

An  indemnity  selection  of  lands  em* 
braced  at  snch  time  within  a  reservation 
for  a  reservoir  site  is  inoperative,  and 
the  subsequent  release  of  said  lands  from 
such  reservation  will  not  inure  to  the 
benefit  of  the  prior  selection 817 

Lands  occupied  and  cultivated  by  qual- 
ified settlers,  entitled  to  make  entry 
thereof,  are  not  subject  to  indemnity 
selection,  and  the  recognition  of  such 
right  of  entry,  though  irregular,  may  be 
permitted  to  stand 267 

An  Indemnity  selection  will  not  be  held 
invalid  on  account  of  the  basis  including 
a  fractional  tract  that  is  in  fact  not  lost 
under  the  grant,  if  it  appears  that  the 
designation  of  loss,  without  including 
said  tract,  U  sufficient  to  support  the 
selection 378 

An  indemnity  selection  of  land  occu- 
pied by  one  who  at  such  time  had  ex- 
hausted his  rights  under  the  settlement 
laws  is  not  defeated  by  the  subsequent 
qualification  of  the  occupant  to  make  a 
second  homestead  entry  under  the  act  of 
March2, 1889 99 

The  improvement  of  land,  with  the 
view  to  taking  the  same  under  the  tim- 
ber-culture law,  confers  noi^ight  thereto 
that  will  bar  indemnity  selection  thereof.  062 

An  applicant  for  land  within  railroad 
indemnity  limits  whose  application  is 
wrongfully  rejected,  and  who  fails  to  ap- 
peal from  such  action,  but  remains  in  the 
I>o0ae8sion  and  occui>ancy  of  the  land,  is 
protected  thereby  as  against  a  selection 
on  behalf  of  the  company  made  after  the 
acquisition  of  the  applicant's  settlement 
right 61 

The  designation  of  a  tract  as  the  basis 
of  an  indemnity  selection,  at  the  time 
that  the  right  to  said  tract  is  in  dispute 
between  the  company  and  a  homesteader, 
must  be  construed  as  a  waiver  of  the 
company's  claim  in  favor  of  the  entry- 
man 688 

In  ca5ie  of  a  contract  of  purchase  made 
with  a  railroad  comiMuiy,  involving  a 
specific  tract  within  the  indemnity  limits 
of  the  grant,  the  subsequent  selection 
of  duch  tract  by  the  company  will  be  pre- 
sumed to  have  been  made  for  the  protec- 
tion of  the  purchaser  143 

The  departmental  order  of  May  28, 1888, 
waiving  the  specification  of  losses  did 
not  contemplate  selections  of  lands  sub* 
ject  to  settlement  at  such  time 67 

Indemnity  selections  made  under  the 
departmental  order  waiving  specification 
of  loss  are  valid,  and  while  of  record  a 
bar  to  the  allowance  of  adverse  claims. 
A  list  in  bulk  of  lost  lands  filed  thereafter 


in  support  of  such  selections  does  not  in- 
validate the  same,  nor  can  a  subsequent  - 
rearrangement  of  said  list,  tract  for  tract, 
to  correspond  with  the  selections,  be  re- 
garded as  an  abandonment  of  the  com- 
pany's right  under  its  original  action 185 

A  list  of  indemnity  selections  filed  by 
the  Northern  Pacific  company  without 
desi^rnating  the  bases  therefor,  prior  to 
the  order  of  May  28,  1883,  excepting  said 
company  from  the  general  terms  of  the  * 
circular  of  1879  requiring  su<^  designa- 
tion, is  x>rotected  by  said  order  of  1888,  in 
the  absence  of  any  intervening  claim,  and 
is  not  invalidated  by  the  circular  order 
of  August  4, 1886 606 

The  order  of  May  28, 1883,  waiving  si>eci- 
flcation  of  loss  in  support  of  Indemnity 
selections,  was  made  at  a  time  when  the 
indemnity  withdrawals  for  the  benefit  of 
the  Northern  Pacific  were  held  valid,  and 
that  fact  must  be  considered  and  given 
effect  in  determining  the  scope  and  pur- 
pose of  said  order,  although  such  with- 
drawals are  now  held  invalid 809 

A  list  of  indemnity  selections  rff«ting 
on  a  designation  of  losses  in  bulk  will  not 
be  regarded  as  a  bar  to  the  disposition  of 
the  lands  so  selected;  nor  will  a  subse- 
quent specific  designation  of  losses  vali- 
date such  list  if  the  company  is  not  en- 
titled to  make  said  selections  on  the  losses 
so  assigned 610 

Indemnity  selections  accompanied  by 
designation  of  loss  in  bulk,  made  prior  to 
the  specific  departmental  requirement 
that  lost  lands  should  be  arranged  tract 
for  tract  with  the  lands  selected,  operate 
to  protect  the  right  of  the  company  as 
against  subsequent  applications  to  enter, 
made  prior  to  said  requirement,  and  the 
rearrangement  of  losses  in  accordance 
therewith 200 

A  list  of  indemnity  selections  rejected 
by  the  local  office  on  account  of  the  com- 
pany's failure  to  desiimate  losses  in  lieu 
of  selections  made  prior  to  the  circular  of 
August  4,  1886,  does  not  operate  to  re- 
serve  the  lands  Included  therein  from 
homestead  entry 488 

A  list  of  indemnity  selections  In  which 
no  losses  are  desi^rnated  as  bases  for  the 
selections  is  no  bar  to  a  subsequent  ad- 
verse appropriation  of  the  lands  em- 
braced therein;  and  a  list  of  such  charac- 
ter  can  not  be  perfected  by  the  specifica- 
tion of  losses  after  the  intervention  of 
adverse  claims 498 

The  failure  of  a  railroad  company  to 
revise  a  list  of  indemnity  selections  In  ac- 
cordance with  the  order  in  the  La  Bar 
case  relieves  the  lands  embraced  therein 
from  the  effect  of  prior  selection 482 

The  fact  that  there  is  a  deficiency  in  a, 
does  not  relieve  the  company  from  the 
necessity  of  specifying  losses  in  support 
of  indemnity  selections 496 
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Withdrawal. 

There  is  no  authority  under  the  grant 
to  the  Northern  Pacific  for  a,  on  a  second 
or  amended  map  of  general  route 636 

An  entry  allowed  at  a  time  when  the 
land  is  embraced  within  a,  on  general 
route  is  not  void,  but  voidable,  and,  if 
subsequently,  on  the  readjustment  of  the 
grant  in  conformity  with  the  constructed 
line  of  road  the  land  falls  within  the  in 
demnity  limits  the  entry  may  stand  with 
a  view  to  equitable  action  thereon 213 

By  the  establishment  of  the  western 
terminus  of  the  main  line  of  the  Northern 
Pacific  at  Tacoma  lands  north  ot  such  ter- 
minal hue  are  released  from  the  effect  of 
the  prior,  thereof  on  general  route 636 

The  amended  map  of  the  general  route 
of  its  branch  line,  filed  by  the  company 
in  1876,  was  an  abandonment  of  its  previ- 
ous general  route  of  said  line.  a.s  shown 
by  the  map  of  1873,  and  a  relinquishment 
of  all  rights  under  the.  in  accordance 
therewith 687 

Act  of  June  22,  1874. 

The  rights  of  all  persons  who  were  actu- 
ally settlers  at  the  date  of  the  joint  reso- 
lution of  1870  were  protected;  and  it  ac- 
cordingly follows  that  lands  occupying 
iiuch  status  do  not  afford  a  basis  for  in- 
demnity selections  under  the,  as  the  com 
pany  had  no  title  thereto 185 

A  decision  of  the  General  Land  Office 
that  on  relinquishment  a  railroad  com- 
pany will  be  entitled  to  select  indemnity 
under  said  act,  does  not  preclude  depart- 
mental consideration  as  to  the  right  of 
the  company  to  thus  relinquish,  when  the 
selections  come  before  the  Department 
for  approval 186 

The  Gulf  and  Ship  Island  R.  R.  Co.,  by 
a(*cepting  the  provisions  of  section  7,  act 
of  September  29, 1880,  and  executing  the 
relinquishment  required  thereunder,  did 
not  by  such  action  forfeit  ity  right  to 
indemnity  for  lands  relinquished  prior 
thercjto  under  the 560 

The  relinquishment  of  the  Gulf  and 
Ship  Island  company  executed  under  sec- 
tion 7,  act  of  September  29, 1890.  covered 
earned  lands  of  the  company  not  included 
in  the  relinquishment  of  1884,  on  which 
filings  and  entries  had  been  allowed  after 
said  relinquishment;  and  for  the  lands  so 
relinquished  under  the  act  of  1890  the 
company  is  entitled  to  select  other  lands 
in  lieu  thereof  from  the  odd  or  even  sec- 
tions within  the  indemnity  limits  of  the 
road  actually  constructed 560 

For  the  lands  relinquished  under  the 
act  of  1874  the  Gulf  and  Ship  Island  com- 
pany is  entitled  to  select  lieu  lands  from 
the  odd  or  even  sections  anywhere  within 
the  primary  or  indemnity  limits  of  the 
nnf orf eited  portion  of  the  grant 560 
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Act  of  April  21,  1876. 

The  confirmatory  operation  of  section 

1,  is  not  defeated  by  an  order  of  cancella- 
tion that  becomes  final  for  want  of  appeal 
prior  to  the  passage  of  said  act,  nor  by 
the  notation  of  said  order  on  the  records 
after  the  passage  thereof 224 

The  ruling  announced  in  the  case  of  the 
Northern  Pacific  R  R  Co.,  20  L.  D.,  191, 
modified S2i 

The  exercise  of  tbe  right  of  purchase 
conferred  by  section  2,  act  of  June  15, 
1880,  is  a  compliance  with  law  that  brings 
the  homestead  entry  within  the  intent 
and  meaning  of  section  1 264 

A  homestead  entry  made  prior  to  re- 
ceipt of  notice  of  withdrawal  on  general 
route,  and  canceled  prior  to  definite  loca- 
tion for  failure  to  submit  final  proof 
within  the  statutory  period,  but  subse- 
quently perfected  under  section  2,  act  of 
June  16, 1880,  Is  within  the  confirmatory 
provisions  of  section  1 264 

The  confirmatory  provisions  of  section 

2,  are  not  limited  to  entries  made  prior 
to  the  passage  of  said  act,  but  are  equally 
applicable  to  entries  made  thereafter 686 

Railroad  Liands. 

Generally. 

Instructions  of  January  13,  1896,  as  to 
the  disposition  of  lands  within  the  over- 
lap of  the  grants  of  1864  and  1870  to  the 
Northern  Pacific  and  covered  by  the  for- 
feiture act  of  ISJK) 14 

An  entry  made  in  pursuance  of  section 
1,  act  of  October  1, 1890,  is  not  invalidated 
by  an  agreement  to  convey  the  land  cov- 
ered thereby,  made  prior  to  the  consum- 
mation of  the  transfer  authorized  by  said 
act 375 

The  confirmation  of  a  cash  entry ,  as  pro- 
vided for  in  the  act  of  March  2, 1889,  is  nOt 
defeated  by  the  oc'cupancy  of  a  preemp- 
tion  claimant  Y^ho  was  an  alien  at  date  of 
settlement. and  did  not  declare  his  inten- 
tion to  become  a  citizen  until  after  May 
1,1888  380 

Act  of  March  3, 1887. 

Under  a  pre-emption  claim  for  laud 
open  to  settlement  at  date  of  filing,  on 
which  the  final  proof  is  accepted  jts  to 
part  of  the  land  and  patent  is.sued  there- 
for, but  rejected  as  to  the  remainder,  and 
the  filing  to  such  extent  erroneously 
canceled,  the  provisions  of  section  3, 
authorize  the  recogrnition  of  his  claim 
in  its  entirety  as  against  a  subsequent 
indemnity  selection    '^9 

The  right  of  purchase  under  section  5, 
is  not  repealed  by  the  act  of  March  2, 1889.  558 

The  provisions  of  section  5,  were  in- 
tended to  protect  those  who  had  pur- 
chased lands  under  a  belief  that  the  title 
under  the  railroad  grant  was  good,  and 
are  alike  applicable  to  lands  within  the 
primary  and  indemnity  limits... 587 
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The  purchase  by  a  corporation  of,  to 
which  the  title  fails  bringH  such  corpora- 
tion within  the  remedial  provisions  of 
section  5 587 

The  right  of  one  holding  under  a  con- 
tract of  purchase  from  a  railroad  com- 
pany to  perfect  title  under  section  6,  is 
not  affected  by  the  fact  that  naid  contract 
is  neither  acknowledged  nor  recorded; 
nor  can  the  subsequent  purchase  of  a  tax 
title  to  said  land  by  the  applicant  be  re- 
garded as  such  an  abandonment  of  his 
contract  as  would  defeat  his  right  of  pur- 
chase under  said  act 216 

In  the  exercise  of  the  right  to  perfect 
title  under  section  5,  it  is  not  material 
whether  the  purchase  from  the  company 
was  made  before  or  after  the  passage  of 
said  act,  if  made  m  good  faith,  believing 
the  title  to  \)e  good,  and  before  the  land 
purchased  was  held  to  be  excepted  from 
the  grant 238,549 

Lands  within  the  common  granted  lim- 
its of  the  Chicago,  St.  Paul,  Minneapolis 
and  Omaha  Railway  and  Wisconsin  Cen- 
tral Railroad  restored  to  the  public  do- 
main on  the  adjustment  of  the  former 
grant,  and  under  the  ruling  then  fol- 
lowed that  said  lands  were  excepted  from 
the  latter  grant  by  the  indemnity  with- 
drawal on  behalf  of  the  Omaha  company, 
and  sold  as  a  part  of  the  grant  to  said 
company  prior  to  said  adjustment,  may  be 
purchased  from  the  government  under 
section  5,  the  right  of  the  Central  com- 
pany having  been  forfeited  by  the  act  of 
September  29, 1890....: 558 

The  erroneous  denial  of  an  asserted 
right  of  purchase  under  section  5,  and  rec- 
ognition of  intervening  adverse  claims, 
will  pot  preclude  subsequent  supervisory 
action  on  behalf  of  the  applicant  if  the 
lands  involved  are  yet  within  the  juris- 
diction of  the  Department 450 

The  right  of  one  who  purchases  land 
from  a  railroad  company  prior  to  the 
passage  of  the,  to  perfect  title  under  sec- 
tion 5  of  said  act,  is  superior  to  the  settle- 
ment right  of  another  acquired  after  the 
passage  of  said  act 32 

The  second  proviso  in  section  5,  applies 
only  to  lands  which  at  the  date  of  the  act 
had  been  settled  upon  after  December  1, 
1882,  by  persons  claiming  in  good  faith,  in 
ignorance  of  the  rights  or  equities  of 
others 587 

A  settlement  right  acquired  after  De- 
cember 1, 1882,  and  prior  to  the  passage  of 
the,  defeats  the  right  of  purchase  under 
section  5 93 

A  settlement  claim  acquired  with  full 
knowledge  of  an  adverse  right,  asserted 
under  a  purchase  from  a  railroad  com- 
pany,  will  not  defeat  the  right  of  purchase 
under  section  5 549,682 
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The  right  of  purchase  under  section  5, 
is  not  defeated  by  an  adverse  settlement 
made  after  the  passage  of 558 

Right  of  purchase  under  section  5, 
should  not  be  passed  upon  in  the  absence 
of  an  application 669 

Act  of  September  29,  1890. 

The  preferred  right  to  make  a  home- 
stead entry  of  forfeited,  is  conferred  by 
section  2,  upon  settlers  in  good  faith  on 
such  lands  at  the  date  of  the  passage  of 
said  act 392 

Circular  instructions  under  the  act  of 
January  23, 1896,  amending  section  3 204 

By  the  terms  of  the  amendatory  act  of 
January  23,  1896,  the  right  of  purchase 
under  section  3,  conferred  upon  persons 
who  settled  with  intent  to  buy  from  the 
company,  is  not  defeated  by  the  non -con- 
tiguity of  the  tracts  applied  for 290 

Under  the  amendatory  act  of  January 
23, 1896,  residence  is  not  required  to  be 
shown  in  support  of  an  application  to 
purchase  under  section  3,  if  the  land  has 
been  cultivated  and  otherwise  improved .  386 

Lands  contiguous  to  a  homestead  entry 
are  not  subject  to  purchase  by  the  home 
steader  as  a  settler,  as  he  is  not  entitled 
to  claim  settlement  at  the  same  time  un- 
der both  t  he  homestead  law  and  said  act .    60 

The  right  of  purchase  under  section  3, 
can  not  be  exercised  if  not  asserted  with- 
in the  statutory  period 127 

The  right  of  purchase  granted  by  sec- 
tion 3,  to  persons  who  settled  with  the 
intent  to  purchase  from  the  comiiany.is 
a  personal  right,  and  not  transferable. . .  255 

The  possession  of  land  lying  within  the 
overlapping  limits  of  The  Dalles  Military 
Wagon  Road  Company  and  the  Northern 
Pacific  Railroad  Company,  and  covered 
by  the  forfeiture  act,  acquired  with  a 
view  to  purchasing  said  land  from  the 
wagon  road  company,  does  not  entitle  the 
holder  to  perfect  title  thereto  under  the 
second  clause  of  section  8 442 

One  claiming  the  status  of  a  licensee  on, 
by  virtue  of  settlement  thereon  under 
circular  invitation  of  the  company,  must 
show  that  he  has  made  application  to  the 
company  for  the  right  of  occupancy  or 
purchase 117 

An  application  for  the  right  of  purchase 
on  behalf  of  a  partnership  finn^  made  in 
accordance  with  the  circular  notice  of  a 
railroad  company,  may  be  properly  the 
subject  of  assignment  to  one  of  the  mem- 
bers of  said  firm,  through  agreement  of 
the  parties,  and  thus  confer  upon  such 
assi^ee  the  status  of  a  licensee  entitled 
to  invoke  the  provisions  of  section  3 138 

Neither  the  circular  issued  by  the  com- 
pany inviting  settlement,  nor  the  appli* 
cation  of  the  se(tler  thereunder,  taken 
alone,  constitutes  a  license;  but  the  two, 
when  taken  together,  establish  the  right 
of  the  settler  as  a  licensee 
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The  records  of  the  Department  disclose 
the  fact  that  the  Southern  Paciflc  Rail- 
road Company  issued  a  circular  inviting 
settlement  upon  its  lands,  and  judicial 
notice  of  such  fact  may  be  taken  in  the 
disposition  of  cases  involving  tha  rights 
of  alleged  licensees  thereunder 229 

The  right  of  purchase  accorded  a  licen- 
see by  section  3,  is  transferable  and  inher- 
itable, and  may  be  exercised  on  behalf  of 
the  heirs  of  a  licensee 229 

The  tenant  of  a  licensee  has  no  right  as 
a  settler  that  can  be  set  up  to  defeat  the  * 
possession  of  the  licensee 229 

The  right  of  purchase  conferred  by  sec- 
tion 3,  is  in  contemplation  of  law  a  pre- 
emption right 131 

Record. 

Parol  evidence  may  be  accepted  to 
show  facts  that  should  have  appeared  of, 
but  were  omitted  therefrom  by  the  local 
office 630 

Rehearing* 

See  Practice. 

Relinquishment* 

A  contestant  is  not  entitled  to  the  ben- 
efit of  a,  filed  during  the  pendency  of 
charges  of  such  character,  and  so  pre- 
sented that  it  must  be  held  that  it  was 
not  the  result  of  the  contest 71 

Of  part  of  an  entry  relieves  the  land 
covered  thereby  from  reservation,  but 
does  not  affect  the  remainder 128 

The  consideration  that  may  have  passed 
between  the  parties  on  the  execution  of 
a,  is  not  a  matter  for  departmental  in- 
quiry, except  as  an  incident,  in  connec- 
tion with  other  facts,  tending  to  show 
that  the  entryman  was  fraudulently  de- 
prived of  his  land 150 

Of  a  desert  entry  by  one  holding  under 
an  invalid  assignment  will  not  relieve 
the  land  from  its  previous  state  of  appro- 
priation  - 369 

An  entryman  who  executes  a,  and  de- 
livers the  same  to  a  creditor  to  secure  the 
payment  of  a  debt,  is  not  e:ititk»d  to  rein- 
statement, where  it  appears  that  said, 
was  filed  on  account  of  the  non-payment 
of  the  debt  and  the  rights  of  third  parties 
have  intervened 398 

The  only  persons  entitled  to  call  in  ques- 
tion the  legality  of  a,  executed  by  an  heir 
of  the  entryman  are  such  other  heirs  of 
the  deceased  as  may  be  qualified  to  con- 
summate the  entry 415 

Repayment. 

There  is  no  authority  of  law  for,  of  the 
excess  erroneously  charged  in  the  initial 
payment  made  on  a  desert-land  entry 3U 

No  authority  to  return  purchase  money 
paid  to  the  receiver  l^ef ore  the  local  office  | 

is  ready  to  act  on  the  application  for  the         ' 
land aK  ! 
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An  entry  under  the  act  of  June  3, 1878, 
of  land  subsequently  found  fit  for  culti- 
vation on  the  removal  of  the  timber,  and 
canceled  for  such  reason,  will  not,  in  view 
of  the  late  construction  of  said  act,  be 
held  fraudulent  in  character,  on  applica- 
tion for,  where  it  appears  to  have  been 
made  with  no  intention  of  fraud  on  the 
part  of  the  entryman 337 

An  entry  of  desert  land  within  railroad 
limits  at  double  minimum  price  is  not  an 
entry  "erroneously  allowed"  on  which 
rei>ayment  of  the  first  installment  of  the 
purchase  price  can  be  made,  where  the 
entry  is  canceled  for  non-compliance  with 
law 604 

An  entry  made  on  the  relinquishment 
of  a  prior  entry,  under  the  mistaken  be- 
lief of  the  local  office  and  the  entryman 
in  the  bona  fide  character  of  said  relin- 
quishment, when  in  fact  it  was  fraudu- 
lent,  is  "erroneously  allowed,"  and  the 
entryman  is  accordingly  entitled  to  re- 
payment of  the  fees  and  commissions  paid 
thereon 615 

Reservation. 

The  direction  of  the  Secretary  of  the 
Interior  that  a  boundary  line  of  an  Indian, 
as  theretofore  surveyed,  should  be  re- 
traced and  marked  on  the  ground,  is  a 
final  adjudication  as  to  the  correctness 
of  said  line  that  should  not  be  disturbed 
by  his  successor  in  office 301 

The  approved  boundary  line  of  an  In- 
dian, will  not,  after  a  lapse  of  years,  be 
changed,  where  such  action  will  operate 
to  disturb  vested  rights  acquired  in  good 
faith  under  the  previous  executive  action 
of  the  Department 301 

Where  a  boundary  line  of  a,  that  has 
been  long  accepted  by  the  parties  in  in- 
terest is  attacked,  and  a  different  line 
alleged  to  be  the  true  one,  and  there  is 
room  for  doubt  as  to  which  is  the  true 
line,  the  doubt  should  be  resolved  in  favor 
of  the  established  line 301 

It  is  not  necessary  to  constitute  a,  that  a 
treaty  or  act  of  Congress  shall  specifically 
describe  the  lands  that  are  reserved.  It 
is  sufficient  for  such  purpose  if  the  lands 
occupied  by  the  Indians  are  recognized 
by  the  officials  of  the  government  as  re- 
served Indian  lands 388 

Instructions  of  March  19,  1896,  in  the 
matter  of  the  abandoned  military.  Fort 
Abraham  Lincoln 456 

Residence  on  a  tract  within  a  military, 
that  is  subsequently  abandoned,  acquired 
by  one  while  employed  as  custodian  of 
said  reservation,  does  not  confer  a  right 
of  entry  under  the  proviso  to  section  2, 
actof  Julya,  1884 3 

Council  Grove  military  timber  reserve, 
established  prior  to  the  opening  of  the 
Creek  lands,  though  falling  within  the 
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limits  of  the  lands  opened  by  the  Presi- 
dent's proclamation,  was  noted  on  the 
maps  of  official  and  public  survey  as  ex- 
cepted from  settlement,  and  therefore 
reserved  by  competent  authority 147 

Of  specific  lands  for  the  residence  of  an 
Indian  tribe,  provided  for  in  a  treaty  In 
which  it  is  declared  that  the  terms  shall 
be  binding  upon  the  parties  when  ratified 
by  the  Senate  and  the  President  of  the 
United  States,  is  operative  from  the  date 
of  signing  the  treaty,  and  not  from  the 
date  of  its  ratification  170 

Of  lands  declared  by  Executive  procla- 
mation, subject  to  Congressional  action 
and  subsequently  ratified  by  Congress,  is 
operative  from  the  date  of  the  proclama- 
tion    196 

Executive  order  of  President  declaring 
a,  will  be  held  constitutional  until  other 
wise  judicially  decided 197 

The  preference  right  to  make  one  entry 
under  the  existing  laws  of  land  formerly 
embraced  in  Port  Sanders  Military,  ac- 
corded by  the  proviso  to  the  act  of  July 
10,1890,  is. limited  to  "actual  occupants 
thereon  "  January  1, 1890,  and  it  therefore 
follows  that  the  right  to  make  a  desert 
entry  under  said  proviso,  can  not  be  exer- 
cised by  one  who  was  not  residing  on  the 
land  applied  for  at  said  date 287 

The  preferred  rightaccordcd  to  "  actual 
occupants^*  of  the  lands  formerly  em- 
braced in  Port  Sanders  Military,  is  lim- 
ited to  one  entry  by  persons  who  have 
established  residence  on  the  land  in- 
volved, and  it  accordingly  follows  that 
such  right  can  not  be  exercised  by  a  mar- 
ried woman  whose  hu8l)and  perfects  a 
claim  for  another  tract  under  the  same 
statute 97 

Reservoir  Liands. 

An  entry  of  land  subject  to  the  provi- 
sions of  the  arid  land  act  of  October  2, 
1888,  and  subsequently  designated  as  part 
of  a  reservoir  site,  may  be  suspended  to 
await  definite  information  as  to  the 
future  use  of  the  land  by  the  govern- 
ment   370 

The  act  of  October  2,  1888,  providing 
for  the  withdrawal  of  and  land$>  did  not 
contemplate  the  Impairment  of  rights 
acquired  prior  to  its  passage  through 
bona  fide  settlement  and  occupancy,  and 
it  therefore  follows  that  a  pre-emption 
settlement  and  filing  made  prior  to  the 
date  of  suid  act  may  Ije  carried  to  entry 
and  patent  suVjsequently  thereto 520 

Residence* 

The  p.eaof  ill  health  can  not  be  received 
as  an  excuse  for  failure  to  maintain  resi- 
dence and  make  substantial  improve- 
ments, unless  good  faith  is  shown  and  it 
is  clearly  apparent  that  such  failure  is 
due  to  the  causes  alleged 140 


In  determining  whether  the,  main- 
tained by  a  homesteader,  who  holds  the 
office  of  postmaster,  is  in  compliance 
with  law,  the  Department  will  not  hold 
that  a  tract  of  land,  sufficiently  near  the 
post-office  to  allow  the  postmaster  to 
reside  thereon  and  attend  to  his  official 
duties,  is  not  within  the  delivery  of  said 
office  as  contemplated  by  the  statute 248 

A  contestant,  who  claims  the  right  of 
entry  on  the  ground  of  priority  of  settle 
ment,  must  show  comphance  with  the 
settlement  laws  and  the  establishment 
and  maintenance  of.  in  good  faith.   ..  280,310 

Failure  to  establish  will  not  be  excused 
on  the  x)lea  of  intimidation.  If  the  alleged 
threats  did  not  lead  the  claimant  to  be 
lieve  that  he  was  in  bodily  danger 280 

A  contract  made  by  a  homesteader 
through  which  he  secures  the  cultivation 
of  the  land  by  a  party  who  lives  on  the 
land  with  him  for  such  purpose,  and  Is 
paid  for  such  service  out  of  the  crops  so 
raised,  is  not  inconsistent  with  the  main 
tenancc  of 298 

The  widow  of  a  deceased  soldier  or 
sailor,  who  makes  homestead  entry  under 
the  provisions  of  section  2307.  R.  S.,  must 
identify  herself  with  the  tract  claimed 
by  some  personal  act  of  settlement 
thereon  indicative  of  her  claim,  but  need 
not  reside  on  the  land  351 

The  physical  condition  and  poverty  of 
a  claimant  may  be  taken  into  considera- 
tion, where  good  faith  is  apparent,  in  de- 
termining whether  there  has  been  sub 
stantial  compliance  with  the  require- 
ments of  tho  homestead  law  422 

Temporary  absences  occasioned  by  the 
homesteader's  physical  incapacity  to  per- 
sonally improve  and  cultivate  the  land 
do  not  impeach  the  good  faith  of  his 537 

After  the  establishment  of,  in  good 
faith,  temporary  ab^nces  will  not  be 
held  to  show  nlmndonment,  but  in  such 
case  the  claimant  must  evince  by  his  acts 
an  honest  continuing  intention  to  main- 
tain a  permanent  residence,  and  make  the 
land  a  homo  to  the  exclusion  of  one  else- 
where    619 

In  the  case  of  an  attack  upon  a  home- 
stead entry,  by  one  alle^ring  priority  of 
settlement,  where  the  en  try  man  sets  up 
his  own  settlement  m  defense  he  must 
show  that  his  initial  acts  of  settlement 
were  maintained  and  followed  up  by 
residence  established  within  a  reasonable 
time 033 

The  suspension  of  an  entry,  during  the 
pendency  of  an  investigation  ordered  to 
determine  the  alleged  right  of  a  prior 
occu])ant.  relieves  the  entry  man  from  the 
maintenance  of,  during  the  period  of  sus- 
pension  002 

When  the  conditions  named  in  section 
3,  act  of  March  2, 1889,  are  made  to  appear 


INDEX. 


741 


Page, 
to  the  local  office,  a  leave  of  absence 
should  not  be  denied  for  the  reason  alone 
that  no  period  of  personal  presence  on 
the  land  has  intervened  between  the  ex- 
piration of  a  former  leave  and  the  appli- 
cation for  a  second  or  subsequent  leave..  706 

Poverty  and  inability  to  earn  a  living 
on  the  land  is  not  a  ^*  casualty ''  that  en- 
titles a  homesteader  to  leave  of  absence 
under  section  3.  act  of  March  2,1889 716 

Res  Judicata 

The  final  determination  of  the  Secre- 
tary of  the  Interior  as  to  the  proper  loca- 
tion of  a  boundary  line  of  an  Indian 
reservation  should  not  be  disturbed  by 
his  successor 801 

Erroneous  denial  of  a  statutory  right 
will  not  preclude  subsequent  supervisory 
action  on  the  part  of  the  Department,  the 
subject  matter  still  remaining  in  its  j  uris- 
diction 450 

Review* 

See  Practice. 

Revised  Statutes. 

See  Table  of,  page  xxiv. 

Rifflit  of  \¥ay. 

Railroad. 

In  issuing  patents  under  the  public*land 
laws  for  lands  over  which  a  railroid,  ex- 
ists, such  right  may  be  reserved  in  the 
absence  of  statutory  provisions  operat- 
ing to  protect  said  right  ot  way 451 

The  location  of  a.  across  a  reservation, 
wherein  the  grant  is  confined  to  such 
right  of  way,  operates  to  exhaust  the 
right  of  the  company  so  far  as  the  rights 
of  others  are  concerned;  and  if  such 
location,  on  the  subsequent  construction 
of  the  road,  is  abandoned,  the  rights  of 
adverse  claimants  will  not  be  embar- 
rassed by  reserving  a,  on  the  line  as  con- 
structed, In  the  patents  issued  to  such 
claimants 461 

The  papers  and  maps  of  beneficiaries 
are  required  to  be  complete  in  themselves, 
and  wholly  independent  of  those  filed  by 
any  othercompany 686 

The  Iteneficiary  under  a  special  act  hav- 
ing abandoned  it«  rights  thereunder  may 
avail  itself  of  the  provisions  of  the  gen- 
eral act  of  March  3,  1875,  by  due  compli- 
ance with  the  terms  thereof 874 

An  application  for  station  grounds, 
properly  rejected  on  account  of  an  exist- 
ing entry  of  the  land  involved,  and  await- 
ing action  on  appeal,  will  not  attach  on 
the  subsequent  cancellation  cf  said  entry, 
as  the  appeal  does  not  operate  to  save  or 
create  rights  not  secured  by  the  applica- 
tion itself 685  I 

Toll  Road. 

In  recognizing  a,  claimed  on  behalf  of  a 
toll  road  under  section  3477,  R.  S.,  the  De- 
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partment  will  not,  in  the  absence  of  ex- 
press statutory  authority,  determine  the 
width  of  suchrightof  way 145 

Canal  and  Ditch. 

Questions  involving  the  control  and  ap- 
propriation of  the  Waters  of  a  State  can 
not  be  adjudicated  by  the  Department 
under  an  appbcation  for  right-of-way 
privileges  over  the  public  land 709 

Riparian  Riyht* 

See  Survey, 

River. 

See  Survey;  States. 

Sciiooi  Lands* 

Indemnity  selections  of  land  returned 
as  mineral  will  not  be  allowed  without 
due  compliance  with  the  regulations 
requiring  notice  of  the  application  and 
affirmative  proof  as  to  the  character  of 
the  land 294,408 

The  "affirmative  proof"  required  on 
selection  of  lands  returned  as  mineral 
may  consist  of  the  affidavit  of  the  appli- 
cant, supported  by  the  affidavits  of  two 
or  more  persons  whose  acquaintance  with 
the  character  of  the  land  is  derived  from 
a  careful  personal  examination  of  each 
10-acre  tract  thereof 40S 

Indemnity  selection  of  double  minimum 
land  of  one-half  the  acreage  of  a  single- 
minimum  loss,  made  under  a  practice  of 
the  Department  that  permitted  such  se- 
lections, and  that  was  acquiesced  in  by  the 
State,  is  held  to  have  exhausted  the  right 
of  the  State  to  indemnity  so  far  as  such 
basis  is  concerned.    (Cal.) 428 

Outcropping  surface  veins  of  coal  on  a 
school  section  are  not  sufficient,  in  tHe 
absence  of  evidence  as  to  the  actual  value 
of  the  deposit,  to  establish  the  known 
mineral  character  of  the  land  and  except 
it  from  the  operation  of  the  school  grant.  610 

The  sale,  by  a  State,  of  lands  in  fact  ex- 
cepted from  its  grant  of,  does  not  defeat 
its  right  to  subsequently  select  indem- 
nity therefor 666 

Scrip. 

See  Private  Claim. 

The  Department  has  authority  to  issue 
duplicate  Sioux  half-breed,  in  lieu  of  scrip 
lost  or  destroyed 40 

The  act  of  July  17, 1854,  authorized  the 
issuance  of,  to  the  Sioux  half-breeds  in 
payment  for  their  interest  in  the  reserva- 
tion purchased  by  the  government,  on 
due  relinquishment  of  such  interest;  and 
where  it  api)ears  that  such  scrip  was  pro- 
cured on  a  forged  power  of  attorney  and 
relinquishment  of  like  character,  and  was 
afterwards  located  and  the  entry  carried 
to  patent,  all  without  the  knowledge  or 
consent  of  the  rightful  claimant,  the 
right  of  said  half-breed  to  receive  new 
or  copy  scrip  should  be  recognized,  and 
his  relinquishment  secured 48 
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The  cancellation  of  a  patent  procured 
on,  secured  through  a  fraudulent  power 
of  attorney  and  reiiuquwhment,  in  a  mat- 
ter that  must  be  determined  as  l)etween 
the  United  States  and  the  person  procur- 
ing such  patent  and  those  holding  there- 
under      42 

Selection. 

See  Railroad  Grant:  School  Lanfl. 

Settlement* 

An  intervening  adverse  entry  defeats  a 
prior  settlement  right  If  such  right  is  not 
asserted  within  the  statutory  period —    77 

To  protect  a  right  of,  acquired  before 
survey,  against  adverse  claims  the  right 
must  be  asserted  within  three  months 
after  the  plat  of  survey  is  filed  in  the 
local  office 70 

As  against  third  iiarties,  the  settle- 
ment right  of  a  claimant  will  be  protected 
during  the  pendency  of  proceedings  be- 
tween such  claimant  and  a  prior  entry- 
man  148 

As  between  two  settlers  on  the  same 
tract  prior  to  survey,  one  of  whom  is 
qualified  and  the  other  disqualified  by 
reason  of  minority,  the  cxistint;  adverse 
right  of  the  former  precludes  the  claim 
of  the  latter  on  attaining  his  majority,  as 
against  the  right  of  saiJ  qualified  settler.  258 

No  right  Is  ar'quired  by  forcible  entry 
upon  land  legally  occupied  by  another 
claimant 286 

No  rights  are  acquired  by,  on  lands 
during  the  i)endency  of  a  departmental 
order  expressly  prohibiting  such  occupa- 
tion   276 

Initial  acts  of,  are  sufilcient  if  of  such 
character  as  to  give  notice  that  the  land 
is  claimed  under  the  settlement  laws 310 

Mere  personal  presence  on  public  land, 
without  the  performance  of  a^^ts  con- 
necting the  claimant  with  the  land,  is  not 
a,  within  the  meaning  of  the  law 6i2 

One  who  enters  in  person  or  by  agent, 
during  the  inhibited  period,  upon  the 
reservoir  lands  opened  to  settlement  by 
the  act  of  June  2(),  1890,  for  the  purpose 
of  securing  information  with  respect  to 
said  lands,  is  thereafter  disqualified  as 
anentryman  334 

In  a  cose  wherein  priority  of,  is  the 
issue,  any  ))eriod  of  time  susceptible  of 
notation  intervening  i)et ween  the  acts  of, 
on  the  part  of  the  adverse  claimants,  and 
which  13  noted  with  sufficient  distinct- 
ness to  separate  said  ncrts  by  a  reconigzed 
period,  will  prevent  the  consideration  of 
said  acts  as  simultaneous   382 

A  party  who  settles  on  land  covered  by 
the  entry  of  another,  under  an  agree- 
ment with  the  prior  entryman  that  such 
entry  shall  bo  relinquished  for  his  bene- 
fit, acquires  no  right  as  a  settler  as  against 
the  intervening  entry  of  another,  made 


Pa^e. 
on  the  relinquishment  of  the  prior  entry, 
if  he  fails  to  secure  the  release  of  said 
land  through  contest  or  in  the  manner 
agreed  upon 4S0 

If  the  parties  can  not  agree  to  a  divi- 
sion of  the  land  in  a  case  wherein  the 
priority  of,  can  not  be  determined  by  the 
evidence,  the  land  should  not  be  divided 
between  them  by  a  departmental  order, 
but  the  right  of  entry  to  the  entire  tract 
awarded  to  the  higher  bidder  of  the 
two 517 

Ac^iuired  with  the  knowledge  of  and 
under  an  agreement  with  an  adverse 
claimant  is  entitled  to  recognition  as 
against  the  subsequent  claim  of  said  ad- 
verse claimant 646 

States. 

In  the  case  of  a  non -navigable  stream 
fixed  as  the  boundary  of  a  State,  the  mid- 
dle of  such  stream,  as  reckoned  from  its 
natural  standing  banks,  is  the  actual 
boundary  line 47 

An  application  on  the  part  of  a  State  to 
select  lands  should  be  rejected  if  the 
lands  applied  for  are  not  opsn  to  such 
appropriation  at  the  date  of  selection 
or  at  the  time  when  the  application  is  re- 
ceived.   (Wash) 385 

The  payment  to,  of  5  per  cent  of  the  net 
proceeds  of  the  sales  of  lands  therein, 
formerly  included  in  Indian  reserva- 
tions, authorized  by  section  2,  act  of 
March  3,  1857,  is  limited  to  the  States  in 
the  Union  at  the  date  of  said  act.  (S. 
Dak.) 550 

Section  13,  act  of  February  22, 1889,  pro- 
viding for  the  payment  to  the  State  of  5 
per  cent  of  the  proceeds  of  the  sales  of 
public  lands,  contemplated  a  disposition 
of  such  lands  for  the  benefit  of  the  gov- 
ernment, out  of  the  proceeds  of  which 
said  per  cent  might  \ye  paid;  and  it  there- 
fore follows  that  the  State  is  not  entitled 
to  said  per  cent  on  lands  disposed  of 
under  the  general  provisions  of  section 
21,  act  of  March  2, 1889,  as  said  disposals 
are  for  the  sole  purprjse  of  creating  a  trust 
fund  for  the  benefit  of  the  Indians,  in 
which  the  government  has  no  interest 
save  that  of  trustee;  but  the  State  is  en- 
titled to  said  per  cent  on  homestead  en- 
tries of  Eaid  lands  commuted  under  the 
amendatory  act  of  March  3,  1891,  as  in 
such  cases  the  entryman  is  required  to 
pay  the  government  price  of  the  land  in 
addition  to  the  payments  made  for  the 
l)enefit  of  the  Indians.    (S.  Dak. ) 551 

The  special  appropriation  made  in  the 
general  deficiency  act  of  March  2, 1889.  for 
the  l)enefit  of  certain  States  on  account  of 
their  claims  on  the  5  per  cent  fund  is  not 
to  \xi  taken  as  authorizing  the  payment 
to  such  States  of  wiid  per  cent  on  sales  of 
Indian  lands  for  any  period  of  time  except 
the  one  .siwcifled  in  said  act 551 
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Statutes. 

See  Tables  of  Acts  of  Congress  and  Revised 
Statutes  cited,  pSLge  xxux. 

And   executive    acts  are  presumably 
constitutional,  and  will  be  so  regarded  by 
by  the  Dejiartment  until  declared  uncon- 
stitutional by  a  court  of  competent  juris 
diction 196 

An  Indian  treaty  when  approved  is  in 
effect  a  legislative  enactment 388 

The  word  "  casualty  "  employed  in  sec- 
tion 3,  act  of  March  2, 1889,  construed--..  716 

Survey* 

See  Accounts;  Certificate  of  Deposit. 

A  deputy  surveyor's  claim  for  compen- 
sation on  account  of  the  retracement  of 
old  lines,  in  order  to  secure  a  startmg 
point  for  the  work  in  hand,  can  not  be  re- 
c<^^ized  where  it  does  not  appear  from 
the  field  notes  that  such  action  became 
necessary  in  the  absence  of  evidence  of 
the  former  surveys;  nor  can  the  failure  of 
the  field  notes  to  show  the  necessity  for 
such  retracement  be  made  good  by  a  sup- 
plemental statement 471 

In  the  case  of  a  military  reservation 
established  on  surveyed  land,  where  the 
outboundaries  do  not  coincide  with  the 
lines  of  the  public,  and  the  fractional 
];>ortions  of  the  sections  lying  outside  of 
the  reservation  are  thereafter  surveyed 
and  lotted,  the  complements  of  said  sec- 
tions within  th3  reservation,  on  the  sub- 
sequent abandonment  thereof,  remain 
within  the  category  of  surveyed  lands, 
as  shown  by  the  two  plats  of  survey, 
which  should  be  taken  together  and 
treated  as  the  single  official  plat S06 

If,  under  an  applicaticn  to  purchase 
lands  in  Alanka,  the  survey  is  correctly 
executed  in  accordance  with  the  terms  of 
the  contract  and  the  rules  and  regula- 
tions governing  such  surveys,  the  sur 
veyor  should  not  be  made  to  suffer  a  loss 
of  the  pay  for  the  work  done  booauso  the 
application  must  be  denied  on  grounds 
for  which  the  applicant  is  resijon.sible 606 

The  Department  has  no  authority  to 
order  the,  of  a  former  river  bed  lying 
between  lands  that  have  been  finally  dis- 
posed of  by  the  government 710 

Swamp  liand. 

Concurrent  reports  of  the  State  and 
government  agents  as  to  the  swampy 
character  of  specific  tracts  at  the  date  of 
the  grant,  based  upon  an  investigation 
made  by  said  agents  in  1885,  will  not  war- 
rant favorable  action  by  the  Department 
in  the  absence  of  evidence  furnished  by 
the  State  as  to  the  character  of  each  sub- 
division      75 

The  classification  of  land  as  swamp  and 
overflowed  that  is  not  at  the  present 
time  uf  such  character  requires  clear  and 
convincing  proof  of  its  swampy  condition 
at  the  date  of  the  grant 156 
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The  circular  of  December  13, 1886,  re- 
quiring the  State,  after  due  notice,  to 
present  its  objections  to  the  allowance  of 
entries  of  lands  theretofore  selected,  is 
not  applicable  to  a  case  whei*ein  a  hear- 
ing to  determine  the  character  of  the 
land  was  ordered  prior  to  the  issuance  of 
said  circular  and  such  hearing  has  not 
been  held  in  pursuance  of  said  order 168 

Persons  who  derive  title  through  the 
State  have  a  right  to  be  heard  and  make 
aby  objection  to  the  allowance  of  an  en- 
try thereof  that  might  have  been  made 
by  the  State  had  she  not  parted  with  her 
claim 378 

By  the  terms  of  the  proviso  to  the  act  of 
March  12, 1860,  extending  the  provisions 
of  the  swamp  land  grant  to  the  State  of 
Minnesota,  said  grant  is  not  operative  as 
to  any  lands  that,  prior  to  selection  by 
the  State,  have  been  "'reserved,  sold,  or 
disposed  of  *'  pursuant  to  any  law  enacted 
prior  to  said  act 

If,  in  pursuance  of  a  treaty  with  the  In- 
dians prior  to  the  act  of  March  12, 1860, 
lands  occupied  by  them  are  then  re- 
garded as  reserved  for  their  benefit,  and 
are  sulisequently  so  treated,  such  lands 
are  accordingly  excepted  from  the  opera- 
tion of  the  swampland  grant 

The  act  of  January  14, 1S80,  did  not  con- 
template the  disposition  of  any  of  the  In- 
dian lands  opened  to  settlement  thereby 
except  in  the  manner  and  for  the  pur- 
IKtses  therein  provided,  and  it  follows  that 
the  claim  of  the  State  to  any  of  such  lands 
under  the  swamp  grant  is  inconsistent 
with  said  act 388 

As  between  a  homestead  claimant  and 
a  transferee  of  the  State  under  the 
swamp  grant,  a  decision  of  the  local  office 
that  the  land  is  in  fact  not  of  the  charac- 
ter granted  should  not  be  disturbed  in 
the  absence  of  appeal,  where  prior  to  the 
acquisition  of  the  transferee's  title  the 
selection  of  the  State  had  been  finally  re- 
jected   440 

The  general  provisions  of  the  act  of 
March  2, 1889,  restricting  the  sale  of  pub- 
lic lands  at  private  entry  to  the  State  of 
Missouri,  did  not  contemplate  the  nullifi- 
cation of  the  special  right  conferred  by 
the  act  of  March  2,lS">5,upon  States  to 
locate  swamp  indemnity  certificates  on 
lands  that  were  at  the  date  of  said  act 
subject  to  entry  at  $1 .25  per  acre 657 

Timber  Culture. 

See  Contest;  Entry;  Final  Proof. 

Timber  and  Stone  Act. 

See  Alienation;  Application. 

Offered  lands  withdrawn  for  the  bene- 
fit of  a  railroad  grant,  on  subsequent 
restoration  to  the  public  domain  fall 
within  the  category  of  "unoffored" 
lands,  and  are  therefore  subject  to  dis- 
posal under  the M 
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The  presence  of  improvements  on  a 
tract  of  land  will  not  exclude  it  from  dis- 
posal under  the,  if  said  improvements  are 
not  made  and  maintained  under  a  bona 
fide  occupation  of  the  land 234 

A  protest  against  a  timber-land  entry, 
on  the  ground  that  the  land  is  not  subject 
to  sach  appropriation  for  the  reason  that 
it  had  been  previously  offered  at  public 
sale,  states  a  sufficient  cause  of  action. . .  345 

Provides  for  the  disposition  of  lands 
that  are  not,  at  the  time  of  sale,  flt  for 
cultivation  on  account  of  the  timber 
thereon 647 

Toll  Road. 

See  Eight  of  Way. 

Town  Lot. 

Lands  laid  off  and  offered  at  public  sale 
in  accordance  with  the  provisions  of  the 
special  act  of  March  2, 1833,  establishiuK 
the  town  of  St.  Marks,  Fla.,  are  thereby 
removed  from  the  operation  of  the  gen- 
eral land  laws,  and  are  subject  to  pri- 
vate sale  as  provided  in  section  2,  of  said 
act 15 

In  Oklahoma. 

The  right  of  a  claimant,  whose  failure 
to  maintain  actual  possession  and  occu- 
pancy is  due  to  armed  violence,  will  not 
be  defeated  by  the  intervening  occupancy 
of  an  adverse  claimant  who  ac(|uires 
title  with  notice  of  the  defect  therein  —    31 

As  against  the  claim  of  one  living  in 
open  adverse  possession  of  a,  another 
claimant,  who  has  not  openly  asserted 
his  claim,  can  not  be  heard  to  say  that 
said  adverse  occupant  was  in  fact  the 
tenant  of  a  third  party    64 

Townsite  trustees  should  not  execute 
deeds  for  fractional  parts  of  a,  but  for 
the  protection  of  separate  intercuts  there- 
in may,  on  joint  application,  deed  to  the 
several  parties  jointly  the  entire  lot  ac- 
cording to  their  respective  holdings . 1(12 

A  duly  verified  and  recorded  applica- 
tion for  the  registration  of  a  claim  for  a, 
wherein  occupancy  and  improvement  are 
alleged,  constitutes  such  '*  paper  evi- 
dence "  of  occupancy  as  the  statute  con- 
templates, and  may  be  accepted  for  such 
purpose  In  the  absence  of  any  adverse 
claim  or  protest   115 

The  possession  of  a,  by  a  tenant  is  the 
possession  of  his  lessor,  and  entitles  the 
assignee  of  such  lessor  to  a  deed 121 

The  occupancy  of  a  tenant  at  the  time 
of  townsite  entry  entitles  his  landlord  to 
a  deed  to  the  lot  so  occupied 177 

The  survey  of  a  townsite  and  approval 
of  the  plat  effectually  divests  all  prior 
si^ttlement  rights  asserted  by  lot  claim- 
ants to  land  that  may  be  included  in 
streets  and  alleys,  and  no  authority  exists 
in  the  trustees  to  deed  land  thus  dedica- 
ted to  the  public  use 506 
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While  it  is  lawful  to  issue  a  joint  deed 
to  a,  for  the  protection  of  separate  inter- 
ests such  recognition  should  not  be  ac- 
corded an  adverse  occupant  whose  posses- 
sion is  secured  through  fraud  and  vio- 
lence   505 

An  inconspicuous  stake  neither  on  a 
corner  nor  line  of  a,  is  not  such  evidence 
of  settlement  and  appropriation  thereof 
as  .to  defeat  a  sul^sequent  settlement 
right  acquired  without  actual  notice  of 
the  prior  settlement  claim 505 

The  possessory  right  acquired  by  the 
first  oercupant  of  a,  is  a  proper  subject  of 
sale  and  transfer,  and  the  delivery  of  ac- 
tual possession  to  the  purchaser  before 
the  prior  occupant  leaves  the  lot  renders 
the  date  of  his  occupancy  available  to  the 
purchaser  if  he  continues  his  occupancy 
until  the  date  of  the  town.site  entry 049 

Townsite. 

See  F'hial  Proof. 

Entries  in  Alaska,  section  24,  regula- 
tions of  June  3, 1891,  amended 119 

In  Oklahoma. 

The  irregular  allowance  of  a  townsite 
entry  prior  to  the  submission  of  the  final 
proof  therefor  does  not  make  the  entry 
for  that  reason  void,  but  voidable  only, 
and  the  defect  lieing  subsequently  cured 
the  entry  must  bear  the  date  of  the  orlg- 
inalaction 185 

The  reservation  of  land  for  park  pur- 
poses is  made  obligatory  upon  townsite 
trustees,  and  the  occupancy  of  land  by 
townsite  settlers  prior  to  the  passage  of 
said  act,  confers  no  rights  upon  said  oc- 
cupants as  against  the  reservation  thereof 
under  a  survey  and  entry  made  after  the 
pas.sage  of  said  act 190 

The  provisions  of  section  23,  act  of  May 
2,  IHOO,  contemplate  the  issuance  of  ]>at- 
ents  for  reservations  within  townsites 
directly  to  the  municii>alities,  after  their 
organization  as  such,  and  not  to  the  town- 
site  trustees 367 

A  townsite  patent  issued  to  the  board 
of  trustees  is  not  a  final  disposition  of  the 
government  title,  and  if  such  a  patent 
erroneously  embraces  lands  reserved  for 
municipal  uses  it  may  bo  recalled  for  cor- 
rection  387 

lil'''ai^on-Road  Grant. 

The  riBbt  on  the  part  of  the  govern- 
ment to  institute  suit  for  the  recovery  of 
title  to  lands  erroneously  certified  on  ac- 
count of  a,  exists  independently  of  the 
act  of  March  3, 1H87,  which  is  limited  to  . 
railroad  grants,  and  suit  for  such  pur- 
pose may  therefore  be  commenced  with- 
out the  preliminary  demand  required  by 
said  act 170 

The  suit  instituted  by  the  government 
under  the  provisions  of  the  act  of  March 
2, 1889,  was  for  the  purpose  of  determin- 
ing whether  the  rights  of  the  company 
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under  its  grant  had  been  forfeited  for 
failure  to  comply  with  the  terms  thereof « 
and  the  decision  therein  adverse  to  the 
government  does  not  preclude  an  in- 
quiry on  behalf  of  the  United  States  as 
to  whether  a  specific  tract  was  actually 
embraced  in  said  grant 170 

An  incomplete  list  of  lands  claimed  by 
a  company,  and  filed  by  it  for  the  infor- 
mation of  the  local  officers,  who  at  such 
time  were -not  in  possession  of  a  diagram 
showing  the  limits  of  the  grant,  is  not  a 
waiver  of  the  comx>any^8  right  to  lands 
omitted  therefrom,  as  a  list  filed  for  such 
purpose  is  not  a  requirement  of  the  grant.  271 

The  terminal  limits  of  a  grant  are  ascer- 
tained by  drawing  a  line  through  the  ter- 
minus of  the  road  at  right  angles  to  the 
genera]  direction  of  the  last  section  of 
the  road 271 

The  grant  to  The  Dalles  road  by  the  act 
of  February  25, 1867,  is  a  grant  in  place, 
and  the  rights  of  the  road  thereunder 
attach  on  definite  location 600 
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While  no  rights  are  acquired  as  against 
the  government  by  settlement  on  land 
withdrawn  in  aid  of  a  congressional 
grant,  and  entries  of  lands  so  reserved 
should  not  be  allowed,  yet,  under  the 
withdrawal  for  the  benefit  of  the  Willam- 
ette Valley  grant,  wherein  no  rights  to 
specific  tracts  are  acquired  prior  to  se- 
lection, and  entries  or  filings  have  been 
allowed,  baaed  on  settlement  prior  to  se- 
lection, in  violation  of  said  withdrawal, 
the  Department  may,  in  its  exercise  of 
its  supervisory  authority,  require  the  se- 
lection of  other  tracts,  if  it  appears  that 
the  grant  can  be  fully  satisfied  from  the 
remaining  lands;  and  to  thisf  end  entries 
or  filings  of  such  character  may  be  sus- 
pended to  await  the  adjustment  of  the 
grant 654 

The  departmental  order,  given  in  the 
case  of  Peter  Clemens  against  the  Willam- 
ette Valley  company,  directing  the  can- 
cellation of  all  entries  allowed  after  with- 
drawal, modified 654 
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